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Kentucky  (February  14, 1866) ,  marriage . .      465 
Maryland,  act  1715,  ch.  44,  sec.  24,  mar- 
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Minnesota,  Stats.  L.,  title  1,  ch.  28,  sec.  17, 

pauper  burial 41 

Nebraska,  C?omp.  Stats.,  chap.  26,  sec.  10, 

divorce  and  alimony 3 
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Nebraska,  Comp.  Stats.,  Civil  Code,  sees. 
66, 71, 77, 79, 110,  pleading 8 

South  Carolina  (March  12,  1872),  slave 
marriage 863 

Tennessee,  Code  of,  sec.  3203,  second  mar- 
riages         40 

Tennessee  (May  26, 1866),  marriage  of  col-    * 
ored  persons 250 

Virginia  (February  27, 1866),  marriage  of 
colored  persons 213 
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DECISIONS  RELATING  TO  PENSIONS. 

JURI8DICTION-NOTICB  BY  PUBLICATION— VOID  DECREE, 

JoesPHiNE  G.  Boyd. 

1.  Where  it  appears  from  inspection  of  the  lecoixl  that  the  defendant  at  the  time  of  the 

alleged  service  npon  her  ^vas  heyond  the  reach  of  the  process  of  the  court,  and  that 
seryice  upon  snch  defendant  was  made  by  pablication,  it  mast  appear  that  the 
requirements  of  the  statute  anthorizing  service  by  publication  have  been  strictly 
complied  with. 

2.  The  statute  of  Nebraska  which  requires  that  publication  must  be  made  for  four 

consecutive  weeks  and  must  notify  the  person  or  persons  thus  to  be  served  when 
they  are  required  to  answer,  and  which  provides  that  the  answer  or  demurrer  to  the 
plaintiff's  petition  must  be  filed  on  or  before  the  third  Monday  after  the  return  day 
of  the  summons  or  publication  of  the  notice,  is  not  complied  with  where  the  notice, 
which  was  published  for  the  first  time  on  October  2,  1886,  notified  the  defendant 
that  she  was  ''  required  to  answer  said  petition  on  or  before  Monday,  the  18th  day  of 
October,  A.  B.  1886 ;''  and  such  notice  conferred  no  jurisdiction  on  the  court  over 
the  defendant,  or  the  subject-matter  of  the  suit. 

3.  A  divorce  decreed  against  a  nonresident  defendant  in  said  State  >vith  no  other  notice 

than  thus  stated,  in  proceedings  where  no  appearance  was  made,  is  void;  and 

4.  In  such  a  case  the  rejection  of  a  widow's  claim  for  pension  on  the  ground  that  she 

was  not  the  legal  widow  of  soldier,  because  he  was  divorced  from  her  by  such  decree, 
was  error. 

Assitlant   Secretary   John    M.    Reynolds    to    the  Commimoner    of  Pensions, 

June  29,  1896. 

On  the  14th  of  October,  1891,  appellant  filed  a  claim  for  pension  (No. 
529,044),  under  the  third  section  of  the  act  of  June  27,  1890,  as  the 
widow  of  John  Boyd,  deceased,  late  captain  of  Company  F,  One  hun- 
dred and  twenty-third  Pennsylvania  Volunteer  Infantry.  Said  claim 
was  rejected  February  1,  1892,  on  the  ground  that  claimant  was  not 
the  legal  widow  of  soldier,  he  having  obtained  a  divorce  from  her 
November  19,  1886. 

Thereupon  claimant,  on  the  23d  day  of  March,  1894,  filed  her  peti- 
tion in  the  Adams  County,  Nebr.,  District  Court,  praying  that  said 
court  set  aside  its  former  decree  made  therein  granting  a  divorce  to 
said  John  Boyd,  whereupon  the  court  on  the  same  day  rendered  judg- 
ment setting  aside  its  former  decree  in  which  it  found  that,  at  the  time 
the  former  decree  in  said  cause  was  entered  the  court  never  obtained 
p.  D. — VOL.  8 1 
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or  had,  at  any  time,  jurisdiction  pf  the  subject-matter  of  said  suit  nor 
of  the  parties  thereto,  and  that  the  decree  rendered  therein  was  without 
jurisdiction  of  the  subject-matter  or  the  parties  thereto,  and  was  null 
and  void  and  without  force  and  effect.  Thereupon  claimant  renewed 
her  application  for  pension  and  filed  a  copy  of  the  proceedings  and 
decree  in  said  case  showing  that  she  was  the  legal  widow  of  John  Boyd, 
the  soldier. 

January  6,  1896,  her  claim  was  again  rejected  on  the  opinion  of 
the  assistant  chief  of  the  Law  Division  of  your  Bureau,  on  the  ground 
that  she  "was  not  the  legal  widow  of  the  soldier,  he  having  been 
divorced  from  her  November  19,  1886;  that  the  decree  setting  aside 
the  divorce  could  not  be  admitted  to  contradict  the  former  decree,  and 
that  the  decree  of  divorce  appearing  to  have  been  regularly  granted  was 
not  shown  to  be  invalid  or  void  and  necessarily  bars  the  claimant  fi'om 
pension  as  widow  of  said  soldier. '^ 

From  this  action  an  appeal  is  taken,  wherein  it  is  contended  that  the 
decree  of  divorce  granted  said  soldier  in  1886  was  null  and  void,  and 
that  the  court  having  subsequently  so  decreed,  the  court  having  no 
jurisdiction  of  the  subject-matter  of  the  suit  or  of  the  parties  thereto, 
the  same  could  not  be  reviewed  by  the  Commissioner. 

The  opinion  upon  which  the  rejection  of  the  claim  was  based  dis- 
cussed principally  the  right  to  reopen  and  set  aside  a  decree  of  divorce. 

While  the  Supreme  Court  of  NTebraska  has  held  that  courts  of  general 
jurisdiction  have  the  power  to  set  aside  decrees  of  divorce,  when 
obtained  by  fraud,  after  the  term  at  which  the  decree  was  granted 
(Wisdom  V.  Wisdom,  24  Neb.,  651),  it  is  not  necessary  to  consider 
that  question  in  this  case,  as  for  other  ^reasons  the  rejection  of  the 
widow^s  claim  on  the  ground  stated  can  not  be  sustained. 

In  the  case  of  Nancy  E.  Scott  (6  P.  D.,  185),  it  was  held  by  Assistant 
Secretary  Bussey  that — 

1.  Whenever  it  appears,  from  inspection  of  the  record  or  by  evidence  outside  of  the 
record,  that  the  defendants  were,  at  the  time'of  the  alleged  service  upon  them,  beyond 
the  reach  of  the  process  of  the  court,  the  presumption  of  jarisdiction  ceases  and  the 
harden  of  establishing  jarisdiction  over  them  is  thrown  upon  the  party  who  invokes  the 
benefits  of  the  court's  judgments  and  decrees. 

Also  that — 

2.  A  decree  which  on  its  face  shows  neither  the  defendant's  appearance  nor  statutory 
service  on  him  will  not  be  accepted  in  a  pension  case  to  prove  the  dissolution  of  a  mar- 
riage, such  decree  being  void  for  want  of  jurisdiction  by  the  court  rendering  the  same 
over  the  person  of  the  defendant. 

A  transcript  of  the  proceedings  in  the  divorce  case,  wherein  a  decree 
divorcing  soldier  was  entered,  is  filed  in  this  case,  on  the  £BU)e  of  which 
neither  the  defendant's  appearance  nor  statutory  service  on  her  is  shown, 
and  the  decree  rendered  in  said  proceeding  was  null  and  void. 
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I 

Section  10,  chapter  25,  title  "  Divorce  and  Alimony,"  compiled  stat- 
utes of  Nebraska,  provides  that,  "  when  personal  service  can  not  be  had, 
service  by  publication  may  be  made  as  is  provided  by  law  in  other  civil 
cases  under  the  code  of  civil  procedure." 

Section  77,  of  the  code  of  civil  procedure,  provides  in  what  cases 
service  by  publication  may  be  made.  Section  79  provides  that  publica- 
tion must  be  made  for  four  consecutive  weeks ;  that  it  must  contain  a 
summary  statement  of  the  object  and  prayer  of  the  petition,  mention 
the  court  wherein  it  is  filed,  and  notify  the  person  or  persons  thus  to 
be  served  when  they  are  required  to  answer. 

Section  80  provides  that  service  shall  be  complete  when  it  shall  have 
been  ^ade  in  the  manner  and  for  the  time  prescribed  in  the  preceding 
section. 

Section  66  provides  that  a  summons  shall  be  returnable  on  the  second 
Monday  after  the  day  of  its  date,  except  in  certain  cases  not  necessary 
to  consider  in  this  case. 

Section  71  provides  that  the  summons  must  be  returned  at  the  time 
stated  therein. 

Section  110  provides  that  the  answer  or  demurrer  of  the  defendant 
shall  be  filed  on  or  before  the  third  Monday,  and  the  reply  or  demurrer 
of  the  plaintiff  on  or  before  the  fifth  Monday  after  the  return  day  of 
the  summons  or  service  by  publication. 

So,  under  the  statute  the  defendant  is  required  to  answer  or  demur 
to  plaintiff's  petition  on  or  before  the  third  Monday  after  the  fourth 
publication  of  the  notice ;  and  then  section  79  requires  the  notice  to 
state  such  time  when  the  answer  and  demurrer  was  required  by  the 
statute  to  be  filed. 

The  notice  published  in  the  original  divorce  proceedings  notified  the 
defendant  (this  claimant)  she  was  *'  required  to  answer  the  petition  on 
or  before  Monday,  the  18th  day  of  October,  A.  D.  1886,  and  the  proof 
of  publication  shows  that  said  notice  was  first  published  "  on  the  2d 
day  of  October,  1886." 

The  court  on  the  19th  day  of  November,  1886,  rendered  a  decree 
divorcing  soldier  from  claimant,  in  which,  among  other  things,  it  found 
''  that  due  notice  by  publication  has  been  given  defendant  as  by  law 
provided." 

The  case  of  Atkins  v.  Atkins  (9  Neb.,  191),  decided  at  the  July  term, 
1879,  of  the  Supreme  Court  of  Nebraska,  is  nearly  identical  with  this 
case. 

In  that  case  service  was  had  by  publication,  and  the  published  notice 
notified  the  defendant  that  unless  she  should  appear  and  answer  the 
plaintiff's  petition  on  or  before  the  third  Monday  after  August  29  (1873), 
said  petition  would  be  taken  as  true. 

The  first  publication  of  the  notice  was  on  the  16th  of  August,  1873. 
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On  the  6th  of  November,  1873^  a  decree  was  entered  divorcing  the 
parties,  in  which  the  court  found  '^  that  due  notice  of  the  filing  and 
pendency  of  this  petition  was  given  to  the  said  defendant  according  to 
law."  On  the  29th  of  May,  1878,  the  defendant  filed  a  motion  to  open, 
vacate,  and  set  aside  the  judgment  theretofore  rendered  on  the  ground 
that  the  affidavit  for  publication  was  defective,  and  the  service  by  pub- 
lication was  not  sufficient  to  give  the  court  jurisdiction,  assigning  among 
other  reasons  that  the  ''  notice  did  not  notify  the  defendant  when  to 
appear  and  answer,  as  she  could  not  have  been  required  to  answer 
before  the  29th  day  of  September,  1873." 
On  the  21st  of  June,  1878,  the  court  rendered  judgment,  holding — 

That  upon  the  record  there  has  never  been  jurisdiction  acquired  by  the  court  of  the 
subject-matter,  or  the  peraon  or  marriage  status  of  the  defendant  to  render  such  decree, 
because  of  the  defect  of  an  aflSdavit  for  service  by  publication  as  weU  as  the  insulBoient 
publication  notice  and  publication  of  the  notice,  and  that  no  decree  or  judgment  in  any  way 
concluding  or  affecting  the  rights  of  the  defendant  has  been  made  with  any  jurisdiction 
8u  to  do.  And  that  the  decree  herein  entered  of  record  ought  not  to  be  or  remain  of 
record  or  held  to  be  valid.  And  thereupon  the  motion  of  the  defendant  as  amended  and 
lik>t  filed  is  sustained,  and  the  decree  and  judgment  herein  recorded  and  enteired  the  8th 
day  of  November,  A.  D.  1873,  is  annulled,  set  aside,  and  ordered  to  be  canceled  and 
held  for  naught. 

The  plaintiff  prosecuted  a  writ  of  error  in  the  Supreme  Court  and 
the  court  sustained  said  judgment  setting  aside  the  former  decree. 

Maxwell,  C.  J.,  in  delivering  the  opinion  of  the  court,  cited  Star- 
bruck  V.  Murray  (5  Wend.,  148),  and  Harris  v.  Hardeman  (14  How., 
336),  and  said: 

Whatever  the  rule  may  be  as  to  judgments,  where  the  mode  of  service  is  not  set  out 
in  the  record,  it  has  no  application  to  cases  of  constructive  service.  In  such  cases  all  the 
material  requirements  of  the  statute  must  appear  on  the  £BU)e  of  the  record  to  render  the 
judgment  valid.  (Hallet  v.  Righteis,  13  How.  pr.,  43;  Boyland  r.  Boy  land,  18  111., 
552;  Bromfield  v.  Dyer,  7  Bosh,  505.)  The  reason  is  that  the  process  of  the  court  can 
not  lawfblly  extend  beyond  the  limits  of  the  State  into  another  jurisdiction;  therefore, 
unless  the  reoord  shows  an  appearance  of  the  defendant,  it  must  show  how  the  joriadic- 
tion  was  acquired. 

Statutes  providing  for  giving  notice  by  publication  are  in  derogation 
of  common  law,  and  all  the  statutory  provisions  must  be  followed 
strictly.  (Atkins  v.  Atkins,  9  Neb.,  200 ;  Am.  and  Eng.  Ency.  of  Law, 
16,  p.  817,  citing  Allen  v.  Bankston,  33  Ark.,  740;  Guise  v.  Earley,  72 
Iowa,  283,  etc.) 

The  Nebraska  statute  requires  that  the  notice  must  notify  the  per- 
sons to  be  served  when  they  are  required  to  answer,  and  the  time  required 
to  answer  is  the  third  Monday  after  the  return  day  of  the  summons  or 
the  publication  of  the  notice,  which  must  be  the  third  Monday  after  the 
fourth  weekly  publication ;  if,  however,  a  summons  served  by  publica- 
tion required  the  defendant  to  answer  in  a  shorter  time  than  the  law 
requires,  the  summons  may  be  amended  and  publication  continued  in 
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its  amended  form.  (Am.  and  Eng.  Ency.  of  Law,  16,  816,  citing  Grib- 
bon  V.  Preel,  93  N.  Y.,  93,  and  Diemel  v.  Sheneland,  9  N.  Y.,  Snpp.  482.) 
In  this  case  the  defect  was  not  cored  by  such  amendment  and  further 
publication. 

A  court  must  have  jurisdiction  of  the  parties  or  its  judgment  or 
decree  will  be  a  nullity,  and  it  makes  no  difPerence  where  the  judgment 
is  set  up.  (Gray  v.  Lorrimore,  4  Saw.,  639;  Lincoln  v.  Tower,  2  McL., 
473.)    Such  decree  is  void,  not  voidable.     (Fisher  v.  Hardin,  1  Pain,  55.) 

The  defect  in  the  published  notice  requiring  the  defendant  (claimant 
here)  to  answer  on  a  day  prior  to  the  completion  of  the  publication  was 
fatal  and  did  not  give  the  court  jurisdiction  either  over  the  parties  to 
or  the  subject-matter  of  the  suit.  The  decree  rendered  in  said  divorce 
proceeding  was,  therefore,  absolutely  void  and  of  no  effect.  Whether 
the  proceedings  to  set  aside  said  decree  were  regular  or  not  makes  no 
difference,  as  such  decree,  as  appears  on  the  face  of  the  record,  is  null 
and  void,  and  could  not  be  competent  (evidence  in  this  pension  claim 
nor  in  any  other  case,  whether  set  aside  by  a  court  or  not.  It  never 
was  of  any  force  or  effect. 

For  the  foregoing  reasons  your  action  rejecting  appellant's  claim  on 
the  grounds  stated  must  be  reversed,  and  you  will  adjudicate  the  case 
in  harmony  with  the  views  herein  expressed. 


bbs  judicata-stakb  dbcisis-rbconsidbratton. 

Mary  E.  Eastbidge  (widow). 

Neither  the  doctrine  of  res  judicata  nor  stare  decisis  is  striotly  applicable  to  pension  oaee^, 
and  when  adopted  by  the  Department  simply  beoomes  a  rale  which  each  admlnis- 
tration  prescrihes  for  itself  as  a  matter  of  policy  or  convenience,  and  may  be  waived, 
suspended,  or  ignored,  as  justice,  policy,  or  convenience  requires. 

Assistant   Secretary  John   M,   Reynolds   to   the    Commissioner   of  PensionSy 

April  IS,  18H, 

The  soldier,  John  W.  Eastridge,  late  of  Company  C,  Fifth  Missouri 
State  Militia  Cavalry,  filed  a  declaration  for  pension  April  28, 1879, 
alleging  as  a  disabling  cause  chronic  diarrhea,  contracted  in  the  service 
and  line  of  duty  in  July,  1862.  He  died  January  8,  1881.  Thereupon 
the  above-named  claimant  filed  her  claim  for  pension  as  the^  widow  of 
said  deceased  soldier.  Her  claim,  and  the  invalid  claim,  were  allowed 
in  March,  1886  (In v.  Cert.  No.  324,727  and  Wid.  Cert.  No.  221,720), 
chronic  diarrhea  having  been  accepted  as  the  cause  of  death. 

The  rate  of  pension  allowed  in  the  invalid  claim  was  $2  per  month, 
and  the  amount  so  allowed  from  October  2, 1862,  date  of  soldier's  dis- 
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chaige  firom  servioe,  to  date  of  death,  January  8, 1881,  was  paid  to  his 
widow,  the  appellant  herein. 

Jane  13,  1888,  appellant  filed  an  application  for  rerating,  which, 
together  with  the  evidence  in  the  invalid  claim,  was  referred  to  the 
Medical  Referee  of  your  Boreau,  and  upon  that  officer's  opinion  the 
daim  for  rerating  was  aUowed,  and  the  rate  fixed  at  $2  per  month 
from  dischaiige  to  Aognst  15, 1880,  and  $8  per  month  thereafter  to  date 
of  soldier's  death,  his  name  having  been  restored  to  the  rolls  for  that 
purpose,  and  the  pension  thus  allowed  paid  to  appellant. 

From  this  action  an  appeal  was  taken  wherein  it  was  contended  that 
the  degree  of  disability  shown  in  the  invalid  daim,  from  discharge  to 
August  15, 1880,  was  fuUy  one-half  as  much  as  the  total  for  loss  of  a 
hand  or  a  foot. 

The  action  of  the  Bureau  was  affirmed  January  15, 1889,  whereupon 
claimant  filed  additional  affidavits,  which  were  merely  cumulative,  in 
which  affiants  gave  it  as  their  opinion  that  solditf  was  disabled  in  a 
d^ree  entitling  him  to  a  higher  rating,  and  were  not  deemed  sufficient 
to  justify  your  Bureau  in  again  opening  said  claim  and  rerating  the 
pension. 

This  appeal  involves  the  correctness  of  the  action  of  the  Bureau 
refusing  to  reconsider  the  application  for  rerating,  or  to  again  rerate 
appellant's  husband's  pension. 

Aside  from  the  sufficiency  of  these  affidavits,  it  is  the  well-settled 
rule,  established  by  a  long  line  of  departmental  decisions,  that  in  cases 
of  nonspecific  disability,  the  ratings  fixed  at  the  date  of  the  certificate 
and  based  upon  contemporaneous  medical  examinations,  will  not  be 
disturbed  on  account  of  difTerences  of  opinion  that  may  subsequently 
arise  upon  an  application  for  rerating.  (John  Holt,  4  P.  D.,  240; 
Noah  N.  Tyner,  1  P.  D.,  21;  Morgan  Gordon,  1  P.  D.,  188;  Edward 
A.  CoUior,  2  P.  D.,  21;  John  H.  Gleason,  2  P.  D.,  106;  Wallace 
G.  Bone,  2  P.  D.,  310;  George  S.  Newton,  2  P.  D.,  144;  Chambers 
C.  MuUin,  2  P.  D.,  18;  Simeon  White,  2  P.  D.,  210;  James  Scanlin, 
2  P.  D.,  148;  Isaac  Sell,  2  P.  D.,  172;  John  Houck,  3  P.  D.,  176; 
Sarah  A.  Adam,  5  P.  D.,  154;  Andrew  Stranahah,  5  P.  D.,  199; 
George  W.  Payne,  6  P.  D.,  245;  Thomas  A.  Harris,  7  P.  D.,  50.) 

As  was  stated  in  the  case  of  Bimey  Hoyt  (1  P.  D.,  70,  text  73-4): 

It  has,  so  far  as  I  am  able  to  leani,  always  been  a  mle  oi  this  Department  not  tf> 
reopen  and  readjodioate  claims  which  have  long  been  settled,  except  it  appear  that 
such  old  adjudication  was  so  inconsistent  with  the  facts  in  the  case  as  to  bring  it  within 
the  category  of  manifest  error  or  mistake. 

Secretary  Schurz,  in  a  decision  rendered  Jannaiy  2,  1878,  in  the  case  of  William  B. 
(Foster  vol.  4,  p.  405,  Department  Records  in  Pension  Appeals),  announced  the  principle 
that  the  rule  of  the  Department  prohibits  readjndication  of  a  question  once  determined, 
except  on  the  production  of  new  and  important  evidence ;  that  when  the  question  of 
disability  is  involved,  it  having  been  once  determined  upon  certificate  of  medical 
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examination  prior  to  the  original  adjudication,  important  testimony  within  the  rule 
can  not  be  furnished  in  such  case,  and  the  reopening  of  cases  settled  for  years  can  not 
be  granted  on  the  mere  averment  of  an  error  having  been  committed.  (Digest  of 
Pension  La^ws  and  Decisions,  1885,  p.  420.) 

Secretary  Teller,  in  the  case  <^  James  S.  Coleman,  decided  by  him  June  13,  1884 
(vol.  14,  p.  239,  Department  Secoids  in  Pension  Appeals),  used  the  following  language: 

The  views  of  the  Department  in  regard  to  the  matter  of  rerating  have  been  frequently 
stated.  It  has  uniformly  refused  to  disturb  an  adjudication  of  a  claim  by  a  former 
administration  except  upon  the  most  conclusive  evidence  that  an  error  has  been  com- 
mitted. When  the  question  as  to  the  propriety  of  a  given  rating  is  one  of  judgment, 
merely  depending  upon  the  weight  of  the  evidence,  it  will  not  allow  the  opinion  of 
to-day  to  overturn  the  opinion  of  yesterday;  otherwise  cases  would  never  be  settled. 
But  where  the  incorrectness  of  the  former  acikion  is  so  manifest,  upon  a  review  of  the 
evidence,  that  it  is  not  a  matter  of  dispute,  the  Department  will  not  refuse  to  do  justice 
because  the  error  is  of  long  standing,  and  has  been  sanctioned  by  a  subsequent  action. 

This  is  pretty  nearly,  if  ilot  quite,  the  application  of  the  doctrine  of  res  judicata  to 
pension  claims  long  previously  adjusted  and  settled.  It  is  true  the  pension  law  is  a 
beneficial  law  and,  as  such,  is  not  to  be  construed  in  a  technical  or  illiberal  manner,  or 
so  as  to  defeat  its  spirit  and  purpose  in  an  effort  to  follow  its  letter  and  apply  the 
strictest  interpretation  to  its  language  ;  but,  on  the  other  hand,  it  must  be  so  adminis- 
tered as  to  extend  its  benefits  as  expeditiously  as  possible  to  the  many  who  are  entitled 
to  them. 

To  allow  old  eases,  long  since  adjudicated  by  previous  administrations,  to  be 
reopened,  reconsidered,  and  readjusted  on  the  mere  allegation  of  the  pensioners  that 
projier  weight  had  not  been  given  to  the  evidence  in  its  original  adjudication,  would  be 
to  unsettle  all  that  had  been  done  through  a  period  of  twenty  years  at  least,  and  would, 
by  occupying  and  absorbing  the  time  and  attention  of  the  Pension  Office  and  of  the 
Department,  work  great  injustice  to  claimants  who  have  never  yet  received  any  pension, 
and  who  are  anxiously  awaiting  an  adjudication  of  their  pending  claims.  While 
violating  every  rule  of  good  practice  and  correct  administration,  it  would  lead  to  a 
degree  of  confusion  which  would  be  very  embarrassing  to  the  Pension  Office  and  this 
Department,  as  well  as  unsatisfactory  and  distasteful  to  the  country. 

If  one  case  may  be  so  reopened,  then  may  the  two  hundred  and  fifty  thousand,  or 
thereabouts,  of  adjudicated  invalid  claims  be  reopened  and  reconsidered  because  the 
pensioner  in  each  case  thinks  he  has  not  gotten  the  rating  to  which  his  disability  and 
the  evidence  furnished  by  him  would  justify. 

The  conclusion  on  this  point  then  is,  that  old  adjudicated  cases,  such  as  Mr.  Hoyt's, 
should  not  be  i-eopened,  unless  it  is  manifest  upon  the  face  of  the  record  that  injustice 
has  been  done.  It  should  not  be  upon  a  possible  difference  of  opinion  as  to  the  w^eight 
of  evidence,  for  in  that  respect  there  might  be  room  for  honest  difference  of  opinion  in 
nearly  all  of  the  hundreds  of  thousands  of  adjudicated  claims.  The  error  must  be 
such  an  one  as  is  palpable — one  which  all  fair  minds  would  unite  in  calling  error  —  in 
short,  an  error  which  could  properly  be  termed  a  mistake. 

The  Hoyt  case  was  cited  and  approved  in  the  case  of  Samuel  Ward- 
low.     (1  P.  D.,  266.) 

While  the  doctrine  of  res  judicata  and  stare  decisis  is  not  strictly 
applicable  to  claims  involving  the  title  to  pensions  or  increase  or 
rejection  of  rates,  so  long  as  claimant,  or  pensioner,  survives,  the  right 
of  third  parties  being  involved,  yet  as  was  said  by  Judge  Cox  in  the 
case  of  Long  v.  The  Commissioner  of  Pensions,  decided  February  28, 
1894: 
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There  is  no  statate  which  excludes  the  ri|^t  of  an  executive  officer  to  review  the 
action  of  his  predecessor  in  any  unsettled  or  inchoate  matter.  *  *  *  The  doctrine  of 
stare  decisis  is  simply  a  rule  which  each  administration  prescribes  for  itself,  withont 
being  constrained  to  do  so  by  any  statate  or  general  principle  of  law,  but  simply  as  a 
matter  of  policy  or  convenience.  *  *  *  i  infer  that  it  has  been  the  usage  of  the 
Department  of  the  Interior  not  to  apply  the  doctrine  of  res  judicata  to  the  rating  of  a 
pensioner,  and  in  the  absence  of  statutory  provisions  I  should  consider  this  usage  the 
controlling  authority  on  the  subject.  I  think,  however,  that  it  also  has  the  support  of 
statate  law.  *  *  *  No  title  pasaes  by  the  admiasion  of  an  applicant  to  the  pension 
roll  as  in  the  case  of  a  patent  to  land,  which  can  not  be  recalled.  Pensions  are  the 
bounties  of  the  Government  which  Oongress  has  the  right  to  give,  vrithhold,  or  recall 
at  its  discretion.  *  *  *  It  is  the  duty  of  the  officers  of  the  Government  to  see  that 
its  bounty  is  not  abused.  It  is  the  duty  of  the  Oommisaioner,  on  a  proper  application, 
to  decide  what  share  of  that  bounty  the  law  intends  to  bestow  upon  the  applicant. 
Whatever  is  paid  to  him  under  that  decision  is  gone  beyond  recall,  but  if  the  succeed- 
ing Commissioner  should  be  satisfied  that  the  pensioner  was  wrongfully  rated,  why 
should  he  not  correct  the  error  as  to  farther  payments.  The  pensioner  has  no  contract 
rights  to  future  payments.  He  has  no  vested  rights  in  an  erroneous  construction  of  the 
law.  The  Government  can  not  bring  suit  to  set  aside  a  mere  erroneous  decision  of  an 
ex-officer.  *  *  *  Its  only  remedy  is  in  its  own  hands,  and  that  is  to  stop  the  abuse, 
and  the  Commissioner,  for  the  time  being,  is  its  oigan  to  do  that. 

In  the  case  of  Harrison  v.  United  States  (20  C.  Gls.  Rep.;  122), 
which  was  a  suit  to  recover  a  pension  which  had  once  been  allowed, 
but  discontinued  because  its  allowance  had  been  obtained  through 
fraud,  the  court  said: 

If  the  placing  of  the  name  of  an  applicant  upon  the  roll  is  to  be  considered  a 
judicial  act  it  should  only  be  considered  a  judgment  nisi.  The  proceedings  are  laigely 
ex  parte  and  from  the  vast  number  of  applicants,  the  work  must  be  performed  and  the 
roll  made  up  for  the  most  part  by  the  clerks. 

Where  cases  are  tried  before  a  judicial  tribunal,  the  parties  interested 
are  before  the  court  and  confronted  with  the  witnesses  who  are  subject 
to  examination  and  cross-examination,  and  the  facts  of  the  case  thus 
duly  ascertained  and  finally  determined,  become,  as  a  general  rule, 
conclusive,  subject  only  to  be  reviewed  by  an  appellate  court.  The 
judgment  must  be  a  valid  and  final  judgment. 

It  is,  therefore,  to  such  proceedings  only  that  the  doctrine  of  res 
judicata  or  stare  decisis  is  strictly  applicable.  The  doctrines,  when 
adopted  by  the  Department  in  pension  cases,  simply  become  rules  which 
each  administration  prescribes  for  itself  as  a  matter  of  policy  or  con- 
venience, and  may  be  waived,  suspended,  or  ignored  as  justice,  public 
policy,  or  convenience  requires.  The  facts  in  the  case  under  considera- 
tion, however,  show  no  reason  for  deviating  from  the  hitherto  almost 
uniform  practice  of  refusing  to  disturb  decisions  of  former  administra- 
tions where  neither  fraud,  nor  manifest  error  in  law,  or  palpable  mis- 
take of  fact  is  shown  to  exist. 

The  action  of  your  Bureau  appealed  from  is  accordingly  affirmed. 
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DEPENDENCK. 

JoflEPH  K.  Smith  (pathek). 

In  the  case  of  a  father  ^ho  is  unable  to  labor  the  mere  possession  of  an  interest  in  a  farm 
producing  an  income  of  $60  per  annnm  should  not  exdnde  him  from  pension  under 
section  4707  of  the  Revised  Statutes,  or  section  1  of  the  act  of  June  27,  1890. 

Assistant    SecreUxry  John  M.   Reynolds  to    the    Commissioner  of  Pensions, 

June  Ij  1896, 

Enoch  F.  Smith  was  enrolled  on  the  2lBt  of  August,  1862,  in  Com- 
pany K,  Thirteenth  New  Hampshire  Volunteers,  and  was  discharged 
on  the  6th  of  March,  1863,  by  reason  of  minority  and  consequent 
debility.  He  enlisted  as  a  substitute  in  the  Fourth  Regiment  of  Minne- 
sota Infantry  on  the  6th  of  June,  1864,  and  was  drowned  July  8, 1864, 
while  on  the  way  to  join  the  regiment. 

On  the  11th  of  August,  1890,  Joseph  K.  Smith  filed  an  application 
(No.  478,557)  for  pension  under  the  act  of  June  27,  1890,  as  father  of 
said  soldier.  His  claim  was  rejected  ''  on  the  ground  that  he  is  not 
dependent."    From  this  action  an  appeal  is  taken. 

The  action  of  rejection  was  based  upon  an  affidavit  of  the  claimant 
as  to  his  means  of  support,  which  is  as  follows : 

I  am  the  owner  of  a  piece  of  land  known  as  being  the  north  half  of  the  south  half  of 
lot  No.  7,  in  the  fifth  range  of  the  township  of  Granby,  County  of  Stafford,  Quebec, 
assessed  by  the  municipal  corporation  at  $1 ,700.  I  also  own  personal  and  movable  prop- 
erty such  as  a  horse,  cows,  fanning  implements,  to  the  value  of  $200.  I  am  indebted 
to  several  persons  in  the  sum  of  $900,  but  there  is  no  claim,  mortgage,  or  other  lien  on 
ray  farm.  My  whole  income  and  revenue  annually  from  all  sources  amounts  to  about 
$150,  and  my  expenses  for  cultivating  purposes,  taxes,  insurance,  and  hired  labor,  amount 
to  about  |125,  leaving  me  a  clear  income  of  about  $25.  No  person  whatever  is  legally 
bound  to  support  me. 

The  records  of  the  municipality  of  Granby  show  that  for  the  year 
1894  the  applicant  paid  taxes  on  property  assessed  at  $1,700.  There  is 
no  evidence  as  to  real  value  of  the  property.  There  is  no  evidence  to 
sustain  the  allegations  of  claimant  as  to  his  income. 

The  rejection  of  applicant's  claim  was  not  justified  by  the  statements 
contained  in  his  affidavit  as  to  the  amount  of  his  property  and  income. 

The  evidence  shows  that  applicant  was  born  in  Alton,  N.  H.,  in 
December,  1818.  He  was,  therefore,  nearly  72  years  of  age  at  the  date 
at  which  his  original  application  was  filed.  He  is  now  over  76  years 
of  age.  It  is  not  probable  that  at  the  date  of  his  application  he  was 
able  to  do  much  manual  labor.  It  would  seem  that  his  property  (if  the 
facts  are  correctly  set  forth  in  his  affidavit)  could  not  be  made  to  pro- 
duce an  income  of  more  than  $60  per  year. 

It  was  held  by  me  in  the  decision  in  the  pension  claim  of  Melcenia 
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E.  Gloyd  (7  P.  D.,  413),  mother  of  James  H.  Johnston,  given  December 
8, 1894,  that  a  mother  who  is  75  years  old  and  whose  sole  means  of 
support  are  $1,130,  yielding  an  income  of  $72.80  per  year,  is  dependent 
within  the  meaning  of  section  4707  of  the  Revised  Statutes,  and  section 
1  of  the  act  of  June  27,  1890 ;  and  that  where  the  amount  of  property 
possessed  by  a  mother  having  no  other  means  of  support  is  so  small 
that  it  will  not  yield  an  income  sufficient  to  support  her,  and  it  is  not 
probable  that  she  could  dispose  of  it  in  any  way  that  would  render  her 
reasonably  secure  of  a  maintenance  during  the  remainder  of  her  life, 
it  should  not  be  regarded  as  adequate  to  her  needs  and  should  not 
deprive  her  of  the  right  to  pension. 

The  applicant's  age  is  such  as  to  probably  preclude  him  from  making 
his  support  by  manual  labor.  If  such  is  the  case,  the  views  set  forth 
in  the  decision  in  the  case  of  Melcenia  E.  Gloyd  as  to  dependence  and 
support  are  applicable  to  his  claim.  The  claim  should  be  opened  up  to 
allow  the  applicant  to  present  proof  of  the  facts  alleged  in  his  affidavit 
as  to  his  means  of  support,  the  true  value  of  his  property,  the  amount 
of  his  income,  and  the  amount  of  the  claim  against  him. 

The  &cts  as  to  the  extent  to  which  he  can  perform  manual  labor 
should  be  shown.  It  should  also  be  made  to  appear  by  the  evidence 
whether  any  person  is  legally  bound  for  his  support. 


FEE-REFUNDMENT-RES  JUDICATA. 

E.  R.  D.  Mayne  &  Co.  (attorneys). 
John  H.  Schoonover  (claimant). 

1.  As  appellants  had  uo  valid  power  of  attorney  in  the  case  and  rendered  no  material 

service,  they  have  no  title  to  fee. 

2.  Where,  nuder  a  fonuer  administration,  owing  to  error  of  law  or  mistake  of  fact,  or 

both,  a  fee  has  been  improperly  paid,  it  is  the  duty  of  the  Commissioner  to  require 
refundment. 

Assistant  Secretary  John   M,   Reynolds   to   the    Commudoner    of   Pensions, 

March  17,  189^. 

Claimant,  late  of  Company  A,  Pennsylvania  Emei^ency  Militia, 
applied  for  pension  January  6,  1887,  alleging  knife  wound  of  left  side 
as  a  disabling  cause,  and  appointing  B.  F.  Wade,  of  Wasbington,  D.  C, 
attorney.  Mr.  Wade  furnished  some  evidence,  though  not  sufficient  to 
show  that  said  wound  was  received  in  the  line  of  duty.  July  19,  1887, 
the  claim  was  rejected,  and  in  August  following  Mr.  Wade  filed 
additional  testimony.  This  testimony,  however,  did  not  bear  upon  the 
cause  of  rejection.  After  August,  1887,  no  further  action  was  taken 
by  Mr.  Wade. 
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August  6,  1889,  Mr.  William  A.  Brown,  of  Washington,  D.  C,  filed 
a  power  of  attorney  and  articles  of  agreement  in  the  case,  and  on 
December  14,  of  the  same  year,  the  claim  was  reopened  on  evidence 
famished  by  him.  January  20,  1890,  Chevremont  &  Co.,  appeared 
with  a  power  of  substitution  from  Mr.  Brown,  and  on  February  17, 
following,  filed  applicant's  written  consent. 

October  30,  1890,  the  claim  was  again  rejected,  this  time  on  the 
ground  that  the  applicant  had  never  been  mustered  into  the  United 
States  service.  Chevremont  &  Co.  were  never  advised  of  the  date  and 
cause  of  rejection.    January  7,  1891,  they  called  the  case  up. 

August  14,  1891,  E.  R.  D.  Mayne  &  Co.,  of  Washington,  D.  C,  filed 
a  power  of  attorney  from  the  applicant,  and  on  April  14, 1892,  the  testi- 
mony of  one  person  as  to  origin.  October  26,  1892,  the  case  was 
reopened  in  accordance  with  a  decision  of  the  Department  wherein  it 
was  held  that  the  organization  to  which  claimant  belonged  had  been 
mustered  into  the  service  of  the  United  States.  January  24,  1893, 
pension  was  allowed  (Certificate  No.  842,430).  Twenty-five  dollars 
were  withheld  as  fee.  Subsequently  $10  of  this  sum  were  paid  Mayne 
&  Co.,  and  the  remaining  $15  to  the  pensioner.  Chevrement  &  Co. 
protested  and  Mayne  &  Co.  were  required  to  refund,  whereupon  they 
appealed  to  the  Department. 

The  power  of  attorney  filed  by  appellants  August  14,  1891,  was 
invalid  for  the  reason  that  it  was  not  executed  in  the  presence  of  two 
witnesses,  as  required  by  rule  4  of  the  Rules  of  Practice  before  the 
Commissioner  of  Pensions.  Being  invalid,  said  appellants  were  with- 
out authority  to  prosecute  the  claim.  Were  the  power  of  attorney 
valid,  however,  it  would  avail  them  nothing,  all  necessary  evidence 
having  been  furnished  before  it  was  filed.  The  one  affidavit  furnished 
by  them  was  cumulative  and  unnecessary.  The  claim  had  been 
rejected  on  the  ground  that  the  organization  to  which  applicant 
belonged  had  never  been  mustered  into  the  United  States  service,  and 
not  for  lack  of  evidence  of  origin.  The  ground  of  rejection  being 
removed  by  a  decision  of  the  Department,  the  case  was  reopened.  All 
necessary  testimony  was  then  on  file.  Nothing  remained,  therefore, 
for  an  attorney  to  do. 

Appellants  contend  that  inasmuch  as  the  fee  in  this  case  was  paid  to 
them  after  deliberate  action  by  Commissioner  Baum,  the  present  Com- 
missioner has  no  authority  to  require  refundment.  It  is  enough  to  say 
in  this  connection  that  while  in  general  the  action  of  tlie  Bureau  and 
decisions  of  the  Department  under  a  former  administration  will  not 
be  disturbed,  the  doctrine  of  res  judicata  and  stare  decisis  are  not 
strictly  applicable  to  pension  claims,  nor  to  attorneys'  claims  arising 
thereunder,  and  that  in  case  of  fraud,  manifest  error  of  law,  or  palpable 
mistake  of  fact  such  claims  may  be  reopened  and  again  passed  upon. 


Digitized  by 


Google 


12  DECISIONS    RELATING   TO    PENSIONS. 

The  action  of  the  Bnreaa  in  allowing  Majne  &  Co.  the  fee  was 
partly  error  of  law  and  partly  a  mistake  of  fact,  and  as  snch  it  was  the 
|4ain  dnty  of  the  Commissioner  to  reverse  it.  His  action  requiring 
them  to  refund  rests  upon  sound  legal  grounds  and  is  in  aooordanoe 
with  the  practice  of  the  Bureau,  approved  hy  the  Department. 

The  point  nCade  by  appellants  that  ne^ect  is  a  matter  between  the 
daimant  and  hisattomey,  need  not  be  considered.  They  had  no  valid 
power  of  attorney  in  the  case,  and  therefore  never  had  a  l^al  status. 
The  value  of  the  evidence  furnished  by  them  is,  under  the  circum- 
stances, a  matter  of  no  consequence.  In  point  of  fact,  however,  that 
evidence  was  cumulative  and  wholly  unnecessary. 

As  appellants  had  no  authority  to  prosecute  the  claim  and  rendered 
no  material  service,  they  have  no  tiUe  to  fee. 

Your  action  requiring  them  to  refund  is,  thtfefore,  affirmed. 


FEE— REFUNDMEErr— VRAIJI>. 
P.   J.    LOGKWOOD   (ATTOENBT). 

Elizabeth  Stbiqoon  (claimant). 

An  attorney's  tide  to  a  fee  is  dependent  on  his  client's  title  to  a  pension,  and  where  the 
pension  was  fraadnlentlj  obtained  the  Commissioner  of  Pensions  may  require  the 
refundment  of  the  fee  paid  the  attorney  who  prosecuted  the  claim  as  well  as 
the  pension  so  paid  the  claimant. 

Assistant  Secretary  John   M.   Beifnolds    to    the    Commimaner    of  Pensions, 

June  n,  1895. 

October  10,  1893,  Mrs.  Elizabeth  Striggon,  formerly  the  wife  of  Alex- 
ander D.  Crawford,  late  of  Company  D,  Sixth  Michigan  Cavalry,  whose 
widow  she  claimed  to  have  been,  was  granted  a  pension  nnder  the  gen- 
eral law.  On  that  allowance  a  fee  of  $25  was  paid  to  P.  J.  Lockwood, 
of  Washington,  D.  C,  the  attorney  of  record  in  the  case.  Subseqnently, 
it  was  discovered  that  Mrs.  Striggon  had  no  title,  she  having  been 
divorced  from  the  soldier,  and  steps  were  taken  to  recover  the  sum  paid 
her  as  pension.  At  the  same  time  Mr.  Lockwood  was  required  to  refimd 
the  $25  allowed  him  as  fee.     From  this  action  he  appeals. 

The  question  raised  by  appellant  is  well  settled  by  the  decisions,  the 
leading  case  being  that  of  Annie  Dempsey,  Certificate  No.  275,900, 
decided  October  30,  1894.  Mrs.  Dempsey  was  required  to  return  the 
money  paid  her  as  pension  on  the  ground  that  her  husband's  death  was 
not  due  to  a  cause  incident  to  his  service  in  the  Army ;  restitution  was 
exacted  of  Mrs.  Striggon  upon  the  ascertainment  of  the  fact  that  her 
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claim  was  a  fraadrdent  one.    Neither  had  any  legal  title  to  pension. 
In  neither  case  was  a  fee  lawfully  payable. 

As  an  exposition  of  the  views  of  the  Department  upon  the  subject 
under  consideration,  I  quote  the  following  iVom  the  decision  in  the 
Annie  Dempsey  case,  above  cited : 

It  is  to  be  observed,  in  the  first  place,  that  an  attorney  may  be  certified  only  such  fee, 
not  exceeding  $25  in  any  case,  as  the  Ck)inmia8ioner  of  Pensions  shall  direct,  and  that 
the  same  is  payable  out  of  the  pension  when  allowed.  The  agent  by  whom  payment  is 
made  takes  the  pensioner's  receipt  for  the  whole  sum  and  pays  to  the  latter  what  remains 
after  the  amount  to  which  the  attorney  is  entitled  under  his  contract  shall  have  been 
deducted.  A  check  for  said  amount  is  then  mailed  to  said  attorney.  It  is  very  dear, 
therefore,  that  the  fee  provided  for  by  law  is  part  of  the  pension  itself,  and  not  part  of 
a  separate  fund  for  the  compensation  of  persons  through  whose  efforts  pensions  are 
secured. 

Where  articles  of  agreement  for  a  fee  of  $25  are  filed  it  is  expressly  stipulated  in  the 
contract  that  said  fee  shall  not  be  demanded  by  or  payable  to  the  attorney  (or  attorneys), 
in  whole  or  in  part,  except  in  case  of  the  granting  of  the  pension  by  the  Commissioner. 
What  is  here  meant  by  granting  is  perfectly  plain.  The  pension  must  be  allowed  in 
aooordance  vrith  law  as  then  construed,  otherwise  legal  title  does  not  vest  in  the  pen- 
sioner. Unless  title  vests  in  him  it  can  not  pass  to  the  attorney,  *  *  *  the  pension 
includes  the  fee. 

Title  to  the  pension  being  defective,  title  to  fee  is  defective  also. 

But  appellant  contends  that  section  4785,  Revised  Statutes  (see  act 
of  July  4,  1884),  "provides  for  the  payment  of  a  fee  upon  the  allow- 
ance of  a  claim,  and  not  upon  the  correctness  of  the  adjudication/' 
and  that  the  words  of  said  section,  "shall  be  allowed/'  do  not  mean  and 
can  not  be  construed  to  mean  that  the  fee  shall  be  held  during  the  con- 
tinuance of  the  judgment  in  favor  of  the  claimant  or  during  the  life  of 
the  certificate,  but  means  that  the  fee  shall  be  paid  upon  the  allow- 
ance of  the  pension.  In  some  respects  this  proposition  is  manifestly 
unsound.  When  a  claim  has  been  allowed  upon  insufficient  evidence — 
i.  e.,  through  ample  error  of  judgment  in  the  adjudication,  the  Depart- 
ment holds  that  the  matter  is  res  adjudicata,  and  does  not  interfere; 
but  when  it  has  been  granted  through  inadvertence,  clerical  error,  or 
mistake  of  fiEu;t,  or  the  allowance  has  been  secured  by  fraud,  the  case 
is  subject  to  review  and  the  judgment  may  be  corrected  or  set  aside. 
In  support  of  this  contention  appellant  cites  a  ruling  of  the  Depart- 
ment (decision  not  mentioned),  as  follows : 

In  cases  where  overpayment  is  the  result  of  fraud  on  the  part  of  the  attorney  or  mis- 
take of  f^t  the  Government  may  reimburse  itself  by  withholding  the  accruing  pension 
until  the  amount  has  been  made  good,  but  there  is  no  authority  to  withhold  any  money 
to  ofiGset  moneys  which  have  been  paid  out  as  a  pension  as  a  result  of  erroneous  judge- 
ment in  a  given  case. 

This  doctrine  is  sound,  but  it  does  not  sustain  the  proposition 
advanced  by  appellant.  Indeed,  it  sustains  the  opposite  view.  In  the 
case  under  consideration  pension  was  granted  not  as  a  result  of  erro- 
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neons  judgment  upon  the  actual  &ct8,  but  as  the  result  of  fraud  on 
the  part  of  the  claimant,  and  in  manifest  violation  of  law. 

There  is  nothing  of  record  to  indicate  that  appellant  was  a  party  to 
the  fraud  perpetrated  by  Mrs.  Striggon.  But  he  was  her  agent,  and,  so 
iar  as  his  right  to  fee  is  concerned,  can  not  separate  himself  from  her. 
Her  claim  was  saturated  with  fraud,  and  this  fraud  vitiated  not  only 
her  title  to  pension,  but  his  title  to  fee.  His  title  ¥ras  derivative;  such 
as  it  was,  it  came  through  her.  As  she  had  no  title  to  the  money  paid 
her  as  pension,  he  had  no  title  to  the  money  paid  him  as  fee. 

There  is  another  phase  of  this  subject  which  I  will  now  briefly  con- 
sider. In  the  course  of  his  ai^ument  appellant  says :  ^'  I  maintain  that 
the  fee  is  due  the  attorney  upon  his  right  to  recognition  at  the  issuance 
of  the  certificate  and  the  payment  of  mone^^  to  the  claimant  without 
fraud  on  his  (the  attorney's)  part."  Subject  to  qualification,  this  is  true. 
The  attorney  must  not  only  have  been  entitled  to  recognition,  but  must 
have  rendered  necessary  and  material  service.  It  is  obvious  that  appel- 
lant rendered  none  in  this  case,  for  it  will  hardly  be  seriously  contended 
that  the  securing  of  an  allowance  which  was  afterwards  set  aside 
because  of  fraud  was  material  service.  Indeed,  there  was,  in  contem- 
plation of  law,  no  allowance  of  pension  here,  the  Bureau  having 
reversed  its  original  action  and  rejected  the  claim.  It  is  true  that  the 
Commissioner  of  Pensions  is,  in  a  qualified  sense,  the  trustee  both  of  the 
applicant  for  pension  and  his  attorney ;  but  he  is  also,  and  first  of  all, 
an  officer  of  the  Government,  and  as  such  is  clothed  with  large  powers, 
important  among  which  is  the  authority,  in  cases  where  the  public 
interests  demand  it,  to  review  his  own  action  and  to  correct  his  judg- 
ments. Clearly,  this  is  a  case  in  which  that  authority  was  lawfully, 
wisely,  and  justly  exercised. 

It  is  held,  in  view  of  the  foregoing,  that  Mre.  Striggon \s  title  to  pen- 
sion was  essential  to  appellant's  title  to  fee,  and,  this  being  so,  that  the 
right  of  the  Bureau  to  require  refundment  by  the  latter  of  the  part  of 
the  pension  paid  to  him  as  fee  was  coexistent  with  its  right  to  recover 
the  amount  paid  to  the  former. 

Action  affirmed. 


disability-act  junk  «7,  1890-permansnt  chabaoteb. 

Henry  Kirkhopf. 

Where  there  is  a  reasonahle  probahility  that  the  disahllity  existing  at  the  date  of 
examination  will  decrease  with  the  lapee  of  time,  or  where  it  is  susceptible  of 
amelioration  by  raeaos  easily  within  the  claimant's  reach,  it  can  not  he  regarded  as 
permanent  within  the  act  of  Jnne  27,  1890. 
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Assistant   Secretary   John    M.    Reynolds   to   the    Commissioner  of  Pensions, 

June  20,  1895. 

Appellant,  late  of  Company  G,  Forty -ninth  Missouri  Volunteers,  is 
pensioned  under  the  act  of  June  27,  1890,  at  the  rate  of  $6  per  month. 
An  application  for  increase  was  rejected  in  December,  1894.  From 
that  action  he  appeals,  contending  that  he  is  totally  disabled  for  the 
performance  of  manual  labor. 

The  causes  of  disability  alleged  by  him  are  chest  trouble,  disease  of 
heart,  lame  back,  ulceration  of  the  rectum,  general  debility,  and  double 
hydrocele. 

A  medical  examination  made  January  31,  1894,  showed  the  rectum 
to  be  red,  highly  congested,  and  excessively  tender,  but  no  fissures  or 
ulcei'ations.  The  lungs  and  heart  were  normal.  There  was  tender- 
ness over  the  lumbar  muscles.  General  health  fair;  no  general  debility. 
Age,  47  years.  He  had  double  hydrocele — left,  long  diameter  6  inches 
and  short  diameter  8  inches;  right,  long  diameter  5  inches,  short  diam- 
eter 2  inches. 

At  the  time  of  the  examination  the  hydrocele  was  the  greatest  cause 
of  disability.  But  the  disability  due  to  that  cause  is  not  necessarily 
permanent.  It  may  be  removed  by  a  simple  operation.  That  the 
hydrocele  has  not  constituted  a  very  important  obstacle  to  the  per- 
formance of  manual  labor  in  the  past  may  be  reasonably  inferred  from 
the  fact  that  although  it  has  existed  since  1889,  and  appellant  filed  his 
original  application  for  pension  under  the  act  of  June  27,  1890,  in  Sep- 
tember, 1890,  he  made  no  mention  of  hydrocele  as  a  cause  of  disability 
unta  April,  1894. 

The  disability  for  which  pension  can  be  granted  under  the  act  of 
June  27,  1890,  must  be  "  of  a  permanent  character."  This  does  not 
mean  merely  that  the  disability  must  result  from  an  incurable  disease 
<))•  injury,  but  that  there  must  be  a  permanent  incapacity  for  the  per- 
formance of  manual  labor  in  such  a  degree  as  to  render  the  claimant 
unable  to  earn  a  support.  The  rate  of  pension  to  be  allowed  depends 
upon  the  d^ree  of  inability  to  earn  a  support.  If  the  disability  fluctu- 
ates in  degree  the  rate  will  be  determined,  not  by  the  claimant's  condi- 
tion when  at  its  worst,  or  at  its  best,  but  (so  far  as  may  be)  by  his 
average  condition.  If  there  is  a  reasonable  probability  that  the  disa- 
bility existing  at  the  date  of  his  examination  will  decrease  with  the 
lapse  of  time,  or  if  it  is  susceptible  of  amelioration  by  means  easily 
within  the  claimant's  reach,  it  can  not  be  regarded  as  permanent  within 
the  meaning  of  the  law. 

After  careful  consideration  I  do  not  find  that  the  degree  of  perma- 
nent disability  in  this  case  is  such  as  to  entitle  the  pensioner  to  more 
than  $6  per  month  under  the  act  of  June  27, 1890.  The  action  of  your 
Bureau  is  therefore  affirmed. 
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RATE— DISABlXrrr-TVlDOWS. 

Sarah  J.  Pay>'ter. 

1.  The  rate  of  widow's  pension  providetl  for  in  sections  4730  and  4731,  Revised  Statates, 
is,  by  the  proTisions  of  section  4712,  Revised  Sfcatntes,  fixed  by  the  provisions  of 
section  4702  and  section  4696,  at  the  rate  that  her  husband  would  have  been  entitled 
to  receive  for  ''total  disability;"  and  the  tenn  *^  total  disability"  named  in  the 
various  sections  refers  to  the  "total  disability"  for  which  section  46d5  fixes  the 
maximum  rates. 

2L  A  soldier  or  sailor  is  deemed  totally  disabled  for  performing  the  duties  of  a  soldier  or 
sailor  when  his  disability,  due  to  his  military  or  naval  service,  incurred  or  received 
in  line  of  duty,  is  equal  to  an  andiylosed  ankle  or  wrist,  or  other  equivalent  disa- 
bility which  would  incapacitate  him  for  the  performance  of  active  duties  of  a 
soldier  or  sailor. 

Ai<if instant   Secretary    John    M,    Reynolds   to    the   Commissioner    of  Pensions ^ 

June  27,  1895, 

Claimant^  as  the  widow  of  Christian  Paynter,  who  was  a  second 
lieutenant  in  Ck>mpany  D,  Second  Indiana  Infantry,  in  the  war  with 
Mexico,  appeals  from  the  action  of  your  Bureau  fixing  her  rate  of  pen- 
sion at  $15  per  month,  contending  that  inasmuch  as  her  husband  was 
allowed  a  pension  of  $50  per  month  shortly  before  he  died,  she  is  enti- 
tled to  the  same  rate  under  the  provisions  of  sections  4730  and  4731  of 
the  Revised  Statutes. 

The  rate  of  widow's  pension  provided  by  these  sections  is,  by  the 
provisions  of  section  4712,  Revised  Statutes,  fixed  by  sections  4702  and 
4695,  Revised  Statutes,  at  the  same  rate  that  her  husband  would  have 
been  entitled  to  receive  for  "total  disability,"  and  the  term  "total 
disability  "  named  in  the  various  sections  refers  to  the  "  total  disability" 
for  which  section  4695,  Revised  Statutes,  fixes  the  maximum  rates. 

Congress  evidently  intended  by  the  phrase  "total  disability,"  as 
applied  to  officers  or  enlisted  men  in  the  Army,  Navy,  or  Marine  Corps 
mentioned  in  the  first  and  third  subdivisions  of  section  4693,  Revised 
Statutes,  and  to  any  acting  assistant  or  contract  surgeon  named  in  the 
fourth  subdivision  of  said  section,  to  mean  a  "  total  disability  "  from 
performing  active  service  in  the  branch  of  the  military,  naval,  or  marine 
service  in  which  they  incurred  their  disabilities. 

It  is  but  natural  that  the  service  in  which  they  were  engaged  should 
be  the  standard  by  which  "  total  disability  "  should  be  measured,  and 
this  reason  is  made  plain  by  the  use  of  a  different  standard  by  Con- 
gress when  providing  for  civilians  in  the  second  and  fiftti  subdivisions 
of  the  section.  As  to  these  classes  of  persons  the  standard  is  ability 
"  for  procuring  subsistence  by  manual  labor,"  as  stated  in  the  second 
Ful)division,  and  "  to  procure  a  subsistence  by  manual  labor,"  as  stated 
in  the  fifth  sulxlivision  of  said  section  4693. 
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Congress,  on  August  26,  1776,  resolved  that — 

Whereas  in  the  course  of  the  present  vf&rs  some  commissioned  and  noncommissioned 
officers  of  the  Army  and  Navy,  ns  also  private  soldiers,  marines,  and  seamen  may  lose  a 
limb,  or  be  otherwise  so  disabled  as  to  prevent  their  serving  in  the  Army  or  Navy  or 
jyce^ting  their  livelihood  and  may  stand  in  need  of  relief,  etc.  (1  Joaroala  of  Congress, 
1776,  454,  cited  in  Mayo  and  Monlton,  1.) 

The  first  thought  here  expressed  is,  a  disability  for  the  performance 
of  active  war  ^*  service  in  the  Army  or  Navy." 

So  in  the  next  resolution  of  Congress  on  May  15,  1786  (631,  ibid.), 
the  pay  of  the  officers  in  service  is  used  as  the  basis  or  standard  in  fixing 
the  seven  years  pensions  of  certain  officers.     (Mayo  and  Moulton,  4.) 

It  is  the  status  of  the  officers,  soldiers,  sailors,  or  marines  in  service 
that  would  naturally  be  kept  in  mind  when  providing  pensions  for  disa- 
bilities contracted  or  incurred  in  the  service,  while  a  different  rule  is 
applied  when  measuring  the  degree  of  disability  arising  from  causes 
not  due  to  the  service,  as  in  section  2  of  the  act  of  June  27,  1890. 
There  a  "  total  disability  "  is  such  as  totally  incapacitates  the  claimant 
from  earning  a  support  by  manual  labor,  but  no  such  rule  is  applicable 
to  the  cases  of  officers,  soldiers,  sailors,  marines,  acting  assistant  or 
contract  surgeons,  under  sections  4692,  4693,  and  4695,  Revised  Statutes. 

A  soldier  or  sailor  is,  therefore,  under  section  4695,  *^ totally  disabled'* 
for  performing  the  duties  of  a  soldier  or  a  sailor  when  his  disabilities, 
due  to  the  military  or  naval  service  incurred  in  line  of  duty,  are  equal 
to  the  anchylosis  of  an  ankle  or  a  wrist  or  other  equivalent  disability 
which  would  incapacitate  him  for  the  performance  of  the  active  duties 
of  a  soldier  or  sailor. 

Anchylosis  of  ankle  or  wrist  without  complications  has  long  been 
adopted  by  the  Department  as  the  measure  of  "  total  disability  "  accord- 
ing to  rank,  as  that  phrase  is  used  in  the  first  line  of  section  4695, 
Revised  Statutes     (Mary  E.  Ransbottom's  appeal,  7  P.  D.,  141.) 

The  law  has  recognized  a  higher  degree  of  disability  than  the  total 
disability  named  in  section  4695,  Revised  Statutes.  Section  4699, 
Revised  Statutes,  provides : 

The  rate  of  eighteen  dollars  per  month  may  be  proportionately  divided  for  any  degree 
of  disability  established  for  which  section  forty-six  hundred  and  ninety-five  makes  no 
proviaioD. 

The  act  of  March  3,  1888,  granted  a  rate  of  $30  per  month  for  those 
who  are  so  disabled  as  to  be  incapacitated  for  performing  any  manual 
labor;  and,  again,  the  act  of  July  14,  1892,  granted  a  pension  of  $60 
per  month  to  those  who  are  disabled  in  such  a  degree  as  to  require  the 
frequent  and  periodical  aid  and  attendance  of  another  person ;  and  a 
.  still  higher  degree  of  disability  was  recognized  in  the  act  of  March  4, 
1890,  which  granted  a  pension  of  $72  per  month  for  those  so  disabled 
as  to  require  the  regular  personal  aid  and  attendance  of  another  person. 

As  claimant  is  in  receipt  of  $15  per  month,  which  is  the  same  pension 
p.  D. VOL.  8 2 
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her  husband  would  have  been  entitled  to  receive  for  "  total  disability  " 
under  the  provisions  of  section  4695,  the  action  appealed  from  was, 
therefore,  not  error,  and  the  same  is  accordingly  affirmed. 


DSPENDENT  SISTER- LEGITIMACY— SECTION  4707,  REVISED  STATT7TES. 

Priscilla   J.  Gotten. 

Qaimant's  title  to  a  dependent  sister's  pension  does  not  depend  npon  the  validity  of 
the  marriage  of  the  parents  of  claimant  and  her  brother. 

Assistant    Secretary   John    M.    Reynolds    to    the  Commissioner   of  Pensions, 

June  29,  1895. 

Claimant  appealed  from  the  action  of  your  Bureau  of  May  23, 1895, 
rejecting  her  claim  for  pension  as  the  dependent  sister  of  Asa  F. 
Cotten,  late  of  Company  F,  Fifty-fourth  Massachusetts  Volunteers, 
upon  the  ground  ^'that  the  parents  of  claimant  and  soldier  were  never 
married/'  contending  in  substance  that  as  claimant  and  soldier  were  of 
the  same  parentage,  the  question  as  to  whether  their  parents  were  or 
were  not  married  is  immaterial,  and  cites  in  support  thereof  Webster's 
definition  of  the  word  '*  sister." 

I  am  of  the  opinion  that  the  contention  of  claimant  must  be  sustained. 

There  is  nothing  in  the  provisions  of  section  4707  of  the  Revised 
Statutes,  which  grants  pensions  to  dependent  sisters  of  a  soldier,  which 
indicates  an  intent  to  limit  the  grant  to  those  children  whose  parents 
were  legally  married.  The  question  of  marriage  of  the  parents  is  in 
no  manner  directly  involved.  The  sole  question  as  to  claimant's  iden- 
tity is,  whether  she  is  the  sister  of  the  soldier. 

In  an  indictment  for  incest  against  a  brother  and  sister  it  is  unneces- 
sary to  allege  or  prove  that  their  parents  were  lawfully  married,  as  was 
held  in  the  case  of  State  v.  Schaunhurst.  (34  Iowa,  547.)  So  also  the 
word  **  brother,"  in  a  statute  against  incest,  was  held  to  include  a  half- 
brother  in  the  case  of  State  v.  Wyman.  (10  Eastn.  Rep.,  Vt.,  847.)  The 
law  in  relation  to  inheritance  in  most  of  the  States  permits  the  illegiti- 
mate child  to  inherit  from  its  mother.  In  Maryland  illegitimates  may 
inherit  from  the  illegitimate  brother  or  sister.  (Schouler's  Domestic 
Relations,  par.  277,  and  notes.) 

A  legacy  **to  my  brother  J.  S."  was  held  good,  although  *^J.  S."  was 
an  illegitimate  son  of  the  testator's  mother,  (Dane  v.  Walker,  109 
Mass.,  179.) 

The  word  **brother"  or  "sister,"  used  in  the  pension  law,  has  refer- . 
ence  to  those  who   are   oflfsprings   of  the   same  parents,  or   parent. 
(2  Am.  and  Eng.  Ency.  of  Law,  599  and  notes;  2  Bouvier's  Law  Diet., 
524 ;  Gardner  v.  Collins,  2  Peters,  XJ.  S.,  58.) 
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If  claimant  therefore  establishes  the  fact  that  she  is  the  offspring  of 
the  same  parents  as  soldier,  she  establishes  her  identity  as  the  person 
named  in  the  law  and  is  entitled  to  a  dependent  sister's  pension,  the 
other  conditions  named  in  the  law  being  shown. 

I  am  of  the  opinion  that  the  action  appealed  from  was  error ;  the 
same  is  accordingly  reversed,  and  the  case  returned  for  adjudication 
upon  its  merite. 


restoratiox-ueduction-practice. 
William  B.  Walton. 

1.  Upon  the  restoration  to  the  pension  roll  of  a  name  unlawfully  dropped  therefrom,  a 

reduction  of  the  rate  of  pension  for  the  period  during  which  the  same  was  so  unlaw- 
fully withheld  is  error,  unless  it  be  clearly  shown  that  the  disability  during  the 
period  in  question  did  not  entitle  pensioner  to  the  rate  formerly  allowed. 

2.  Where  a  reduction  of  pension  is  deemed  proper  on  account  of  decrease  of  disability, 

it  is  the  practice  not  to  commence  the  reduced  rate  prior  to  the  date  of  the  certificate 
of  a  surgeon  or  board  of  surgeons  showing  such  decrease. 

Assistant   Secretary  John    M,    Reynolds    to    the    Comviissioner    of  Pensions, 

June  29,  1895. 

This  is  a  motion  for  review  of  Department  decision  of  July  13, 1894, 
affirming  the  action  of  your  Bureau  in  denying  pensioner  (Certificate 
No.  8,789)  any  higher  rate  than  $2.50  per  month  from  March  4,  1861, 
to  November  29, 1873.  The  contention  of  the  motion  is  that  pensioner 
was  entitled  to  a  captain's  total,  $20  per  month,  during  that  period, 
that  is,  having  received  but  $2.50  per  month  he  is  entitled  to  arrears  of 
$17.50  per  month  for  the  time  in  question. 

Pension  in  this  case  was  originally  allowed  November  20,  1867,  at 
the  rate  of  $20  per  month,  the  total  of  claimant's  rank,  Captain  Com- 
pany H,  First  Tennessee  Infantry,  Mexican  war,  to  commence  Novem- 
ber 2,  1857,  on  account  of  disability  from  affection  of  the  liver  and 
digestive  organs,  and  nervous  debility  and  nearly  total  deafness  of  left 
ear,  results  of  typhoid  fever  of  service  origin.  The  pension  was  paid 
until  March  4,  1861,  after  which  date  payment  was  interrupted  by 
reason  of  the  breaking  out  of  the  war  of  the  rebellion,  and  the  discon- 
tinuance of  the  pension  agencies  of  the  several  rebellious  States, 
among  which  Tennessee,  wherein  pensioner  resided,  was  included. 

February  4,  1862,  an  act  was  passed  by  Congress  authorizing  and 
directing  the  Secretary  of  the  Interior  *Ho  strike  from  the  pension 
rolls  the  names  of  all  such  persons  as  have  or  may  hereafter  take  up 
arms  against  the  Government  of  the  United  States,  or  who  have  in  any 
manner  encouraged  the  rebels,  or  manifested  a  sympathy  with  their 
cause." 
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Under  an  order  of  the  Commissioner  of  Pensions  dated  June  10, 
1865,  which  recited  the  said  act  as  authority  therefor,  "the  names  of 
all  pensioners  who  have  resided  within  the  insurrectionary  States 
during  the  rebellion '*  and  whose  pensions  were  pa^^able  at  any  of  the 
agencies  therein  named  were  (including  this  pensioner's  name)  dropped 
from  the  pension  rolls. 

Having  filed  an  application. for  restoration  November  29,  1873,  and 
furnished  satisfactory  proof  of  loyalty  to  the  United  States  during  the 
rebellion,  pensioner's  name  was  subsequently  restored  to  the  rolls.  '  By 
virtue  of  various  official  actions,  all  of  which  it  is  not  necessary  at  this 
time  to  discuss,  nor  even  recite,  pension  has  been  paid  him  at  the  rate 
of  $2.50  per  month  from  March  4, 1861,  to  November  28, 1873,  inclusive, 
820  per  month  thence  to  February  24,  1887,  and  at  lesser  rates  since 
then. 

Under  this  motion  the  only  period  to  be  considered  is  that  comprised 
within  March  4,  1861,  and  November  28,  1873,  inclusive.  The  ground 
taken  by  your  Bureau  and  approved  by  the  Department,  in  the  decision 
first  above  mentioned,  for  the  reduction  of  the  rate  during  that  period, 
has  been  that  the  rate  of  $2.50  per  month  was  commensurate  with  the 
degree  of  pensioner's  disability  from  nearly  total  deafness  of  left  ear. 
the  only  disabling  cause  heretofore  recognized  in  his  case  since  March 
4,  1861.  Assuming  that  such  was  the  legal  rat^  for  the  disability  from 
said  deafness  for  the  rank  of  Captain,  during  that  period,  the  ground  of 
reduction  was  still  not  sound.  Deafness  was  only  one  of  the  disabling 
causes  recognized  as  resulting  from  the  typhoid  fever,  as  is  clearlj- 
shown  by  the  official  action  at  the  time  of  the  original  allowance.  All 
the  causes  herein  first  above  mentioned  were  then  accepted  by  compe- 
tent authority,  and  it  was  not  shown  when  the  rate  of  $2.50  for  the 
period  in  question  was  allowed,  nor  has  it  been  shown  since  that  dis- 
ability from  any  of  these  causes  had  ceased  on  March  4,  1861,  nor  at 
any  time  during  the  said  period. 

The  first  official  medical  examination  of  the  pensioner  was  on  Feb- 
ruary 23, 1887,  he  being  then  63  years  of  age,  and  the  next  in  October 
of  the  same  year.  The  certificates  of  these  examinations  show  that 
but  little  attention  was  given  by  the  board  to  anything  but  pensioner's 
defective  hearing,  and  hence  they  do  not  report  any  other  disabling 
cause.  These  examinations  could  not  show,  and  did  not  pretend  to 
show,  anything  definite  as  to  his  physical  condition  from  1861  to  1873, 
yet  it  was  upon  the  showing  of  these  certificates  that  the  rate  of  $2.50 
for  said  period  was  based,  upon  the  supposition,  apparently,  which  has 
been  shown  to  have  been  erroneous,  that  pensioner's  only  accepted 
disabling  cause  had  been  the  said  deafness. 

It  was,  at  the  time  the  reduction  was  made,  and  had  been  for  many 
years  prior  thereto,  and  still  is  the  well-settled  practice  of  the  Pension 
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Bureau  where  reduction  was  deemed  proper  on  account  of  decrease  of 
disability,  not  to  begin  the  reduced  rate  prior  to  the  date  of  the  cer- 
tificate of  a  surgeon  or  board  of  surgeons  showing  such  decrease. 
This  practice  was  violated  in  this  case.  The  cases  of  Brooks  and 
Pickett  (2  P.  D.,  269,  and  5  P.  D.,  65),  and  Ruling  No.  109  (Digest  of 
1885,  425),  cited  in  said  decision  to  support  the  reduction  are  not  in 
contravention  of  the  aforesaid  practice,  but  rather  in  harmony  with  it, 
and  are  not,  at  all  events,  properly  applicable  to  this  case  since  they 
are  all  cases  growing  out  of  war  of  rebellion  service,  wherein  the  drop- 
ping was  by  competent  authority  and  based  upon  the  evidence  then 
apparently  full  and  ample. 

Other  and  perhaps  more  cogent  reason  is  found  why  the  reduction 
complained  of  should  not  have  been  made.  In  the  case  of  Fernando 
Fellanny  (deceased),  whose  name  had  likewise  been  stricken  from  the 
pension  roll  by  the  order  of  June  10, 1865,  and  whose  widow  was  claim- 
ing the  pension  which  had  accrued  up  to  his  death,  in  the  course  of  a 
full  and  exhaustive  discussion  of  the  law  and  the  facts,  and  after  quoting 
at  length  from  an  opinion  of  ex-Attorney-General  Speed  in  another 
case  (11  Opinions,  442),  adverse  to  the  authority  for  the  order  of  June 
10,  1865,  Mr.  Secretary  Delano,  under  date  March  17,  1874,  said : 

I  concur  entirely  in  the  foregoing  opinion.  Established  disloyalty  to  the  Government 
was  a  condition  precedent  to  the  striking  of  any  pensioner's  name  from  the  rolls  under 
authority  of  the  act  of  February  4,  1862.  The  order  of  June  10,  1865,  having  been 
issued  without  any  warrant  of  law,  and  being,  consequently,  nugatory  in  its  effect,  the 
conclusion  is  obvioas  that  all  of  the  i^eusioners  embraceil  in  said  onler  must  be  regarded 
as  being  pensioners  during  the  whole  time  payment  to  them  was  suspended,  excepting 
those  whose  names  had  been  stricken  from  the  i^eusion  rolls  upon  proof  of  disloyalty 
by  the  Secretary  of  the  Interior.  If,  therefore,  any  pensioner  whose  name  was  "dropped 
froni  the  pension  rolls"  under  said  order  can  satisfactorily  establish  his  or  her  loyalty 
to  the  Government  throughout  the  rebellion,  he  is  clearly  entitled  to  the  pension  which 
may  have  accrued  since  the  last  payment  to  him  or  her,  as  the  case  may  be. 

*  *  *  Before  an  application  for  such  restoration  is  necessary,  the  name  of  the  pen- 
sioner must  have  been  legally  stricken  from  the  rolls,  and  I  have  shown  that  there  could 
not  have  been  any  legal  striking  or  dropping  of  pensioner's  name  from  the  rolls  except 
by  authority  of  the  Secretary  of  the  Interior,  and  then  only  upon  proof  of  the  disloyalty 
of  the  pensioner.  The  law  officer  of  the  Government  has  construed  the  act  of  February 
4,  1862,  as  an  order  to  the  Secretary  of  the  Interior  to  strike  from  the  pension  rolls  the 
names  of  disloyal  pensioneis;  as  an  order  not  to  strike  from  the  rolls  the  names  of  loyal 
pensioners;  as  an  order  that  their  names  shall  remain  on  said  rolls,  and  that  they  shall 
be  paid.  This  opinion  clearly  declares  the  circular  order  of  ex-Commissioner  Barrett 
void  and  inoperative,  and  it  must,  therefore,  be  assumed  that  the  right  of  all  pensioners 
whose  names  were  stricken  from  the  rolls  under  said  order,  to  renewal  of  pension  and 
payment  of  arrears  remains  intact,  subject,  of  course,  to  the  condition  of  loyalty  or  dis- 
loyalty, aa  the  evidence  may  show. 

Not  only  was  there  no  disloyalty  *^  established  "  in  this  case  when  said 
unlawful  order  was  made,  but  there  was  no  evidence  on  file  calling  his 
loyalty  in  question.     As  already  said,  he  has  established  his  loyalty. 
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The  DepartmeDt  fully  concurs  with  the  decision  in  the  case  of  Fellanny 
as  being  eminently  sound  and  just.  The  views  therein  expressed  appear 
to  have  controlled  the  Pension  Bureau  and  the  Department  until  they 
were  departed  from  in  the  present  case.  The  dropping  of  pensioner's 
name  from  the  roll,  and  the  consequent  reduction  of  rate  for  the  period 
above  indicated,  having  been  without  warrant  of  law  or  practice,  and 
in  contravention  of  both,  and  especially  of  the  law  as  construed  and 
the  practice  as  announced  and  directed  by  the  Department  in  the  case 
of  Fellanny,  and  the  pensioner  having  established  his  loyalty,  the 
adverse  action  of  your  Bureau  and  the  said  decision  of  July  13,  1894, 
are  overruled,  and  you  will  allow  him  arrears  for  the  said  period  in 
accordance  with  the  foregoing,  unless  it  be  clearly  shown  that  his  disa- 
bility from  the  causes  originally  accepted  was  such  during  the  period 
in  question  as  to  entitle  him  to  a  less  rate  than  the  total  of  his  rank. 


mabriage-sectiox  4706,  revised  statutes-marylanb  laws, 
Lettib  Hawkins  (colored). 

1.  Title  to  pension  in  the  \vidow  of  a  colored  soldier  is  dependent  upon  section  4705, 

Revised  Statutes  of  the  United  States,  if  the  soldier  died  by  reason  of  wounds, 
injuries,  casualties,  or  disease  received  or  contracted  in  the  military  or  naval  service 
of  the  United  States. 

2.  Where  sucli  widow  applies  under  section  3  of  the  act  of  June  27,  1890,  section  4705, 

Revised  Statutes,  has  no  application,  and  the  widow  must  prove  her  marriage  by 
lex  loci. 

3.  The  laws  of  Maryland  do  not  recognize  marriages  under  common-law  rules.     (Den- 

nison  r.  Dennison,  35  Md.,  361.) 

Assidant    Secretary   John    M.  Reynolds    to    the    Commmioner    of   Petmom, 

June  29y  1895. 

The  issue  presented  in  this  claim  involves  validity  of  a  second  mar- 
riage. These  are  the  facts,  all  of  which,  with  one  exception,  are 
admitted  by  the  claimant: 

Soldier,  John  Hawkins,  enlisted  in  Company  B,  Twenty-third  United 
States  Colored  Troops,  in  January,  1864  ;  was  honorably  discharged  in 
November,  1865,  and  died  in  June,  1888.  Claimant  filed  her  declara- 
tion in  August,  1890,  alleging  marriage  to  soldier  at  Port  Tobacco,  Md., 
in  1867,  by  "'  Parson  Mitchell." 

Claimant  admits  she  was  married  prior  to  this  and  to  one  Clem.  Ford, 
tliis  first  marriage  taking  place  at  Port  Tobacco,  Md.,  June  15,  1853. 

Claimant  alleges  she  lived  with  Ford  as  his  wife  from  1853  to  1863, 
when  said  Ford  des(»rti^d  her.  She  had  four  children  by  Ford.  It  is 
shown  that  Ford  now  lives  in  Charles  County,  Md.  All  parties  inter- 
ested lived  during  their  lives  within  the  State  of  Maryland. 
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Ford  testifies  on  special  examination  that  he  was  married  to  claimant 
at  Port  Tobacco,  Md.,  by  an  Episcopal  minister  named  Mitchell,  and 
that  claimant  ran  with  other  men  and  finally  deserted  him.  No  divorce 
was  ever  secured.  It  is  established  that  Ford  and  claimant  were  mar- 
ried by  ceremony  and  by  Reverend  Mitchell.  Claimant's  statement 
therefore  that  she  was  married  to  soldier  by  Reverend  Mitchell  is  an 
evasion  and  a  falsehood,  as  she  Stibsequently  admits,  declaring  she  only 
took  up  with  soldier  and  no  marriage  ceremony  was  ever  performed 
with  him.  Her  statement  that  Ford  abandoned  her  is  in  conflict  with 
Ford's  statement  that  claimant  abandoned  him. 

The  alleged  widow's  claim  is  filed  under  the  act  of  June  27,  1^90. 

Several  issues  are  raised : 

1.  Are  the  provisions  of  section  4705,  Revised  Statutes,  applicable  to 
claims  filed  under  act  of  June  27,  1890? 

2.  Was  claimant's  marriage  to  first  husband  confirmed  under  Mary- 
land law  ? 

3.  Are  marriages  at  common  law  recognized  in  the  State  of  Maryland? 
As  this  claimant  filed  her  claim  under  the  provisions,  of  the  act  of 

June  27,  1890,  her  status  is  determined  under  section  3  of  that  act. 
Neither  this  law  nor  this  section  makes  either  a  soldier's  title  or  that 
of  his  widow  dependent  upon  the  incurrence  by  soldier  of  wounds, 
injuries,  or  disease  in  the  service,  or  death  as  a  result  of  such  disabili- 
ties. The  express  language  of  section  4705,  Revised  Statutes,  restricts 
title  in  the  case  of  "  the  widows  of  colored  *  *  *  soldiers,"  to 
cases  where  such  soldier  ^*has  died,  or  shall  hereafter  die,  by  reason  of 
wounds  or  injuries,  or  casualty  received,  or  disease  contracted,  in  the 
military  or  naval  service  of  the  United  States." 

It  is  not  even  alleged  that  soldier's  death  in  June,  1888,  was  due  to 
any  cause  of  service  origin. 

It  is  therefore  clear  that  section  4705,  Revised  Statutes,  can  have  no 
application  to  claims  filed  under  section  3,  act  of  June  27,  1890.  In 
such  cases  the  widow's  right  does  not  depend  upon  her  husband's  death 
by  reason  of  a  cause  originating  in  or  due  to  his  army  service.  Her 
title  is  dependent  upon  a  showing  that — 

1 .  She  is  the  lawful  widow  of  the  soldier; 

2.  That  she  is  without  other  means  of  support  than  her  daily  labor; 

3.  That  she  married  the  soldier  prior  to  June  27,  1890 ; 

4.  That  ehe  prove  her  husband's  death,  it  being  unnecessary  to  prove 
that  death  was  the  result  of  his  army  service,  and 

5.  That  the  soldier  had  received  an  honorable  discharge. 

It  being  therefore  apparent  that  claimant  may  not  depend  upon  sec- 
tion 4705,  Revised  Statutes,  to  establish  the  validity  of  her  marriage  to 
soldier  she  must  establish  a  marriage  under  the  provisions  of  lex  loci 
as  provided  in  section  2,  act  of  August  7,  1882,  which  provides : 
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That  marriages,  except  such  as  are  mentioned  in  section  forty -seven  hundred  and  ^xe 
of  the  Revised  Statutes,  shall  be  proven  in  pension  cases  to  be  legal  marriages  aooording 
to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time 
when  the  right  to  pension  accrued.     *    *    * 

Claimant's  marriage  was  not  one  of  such  as  are  mentioned  in  section 
4705,  Revised  Statutes.  All  of  the  parties  interested  were  residents  of 
the  State  of  Maryland.  Claimant's  marriage  to  her  first  husband,  Ford, 
was  celebrated  as  required  by  the  laws  of  Maryland.  Claimant's  first 
husband  is  still  alive  and  a  resident  of  Charles  County,  Md.  There 
has  never  been  a  divorce.  Claimant  lived  with  Ford  as  his  wife  from 
the  date  she  was  married  to  him  by  Rev.  Richard  Mitchell,  in  June, 
1853,  to  1866,  when  she  deserted  him.  There  does  not  appear  to  have 
been  a  ratification  of  this  marriage  as  provided  by  the  act  of  1867, 
Revised  Code  of  Maryland.  It  may  be  conceded,  then,  that  claimant 
was  in  a  position  to  marry  the  soldier.  It  is  conceded  that  no  marriage 
ceremony  was  performed.  Claimant  admits  this  and  alleges  that  sol- 
dier simply  treated  her  as  his  wife.  Slavery  was  abolished  by  statute 
in  Maryland  in  December,  1864.  Therefore,  in  1866,  not  only  by  reason 
of  nonratification  of  the  slave  union,  but  for  the  additional  reason  that 
claimant  and  soldier  were  in  the  position  of  citizens  of  that  State,  they 
were  subject  to  the  right  to  contract  a  matrimonial  alliance  under  the 
laws  of  that  State.  Did  they  do  this  ?  I  hold  that  they  did  not.  Their 
union  was  one  under  common-law  rules ;  there  was  no  license  procured, 
no  publication  of  banns,  no  ceremony  ;  at  best  it  was  a  union  per  verba 
de  praisenti.  Do  the  laws  of  Maryland  recognize  as  valid  such  a  mar- 
riage ?  The  leading  case  on  this  subject  is  that  of  Dennison  v,  Den- 
nison  (35  Md.,  361),  decided  by  the  Supreme  Court  March  15,  1872. 

This  was  a  case  in  which  the  plaintiff*,  alleging  herself  to  be  the 
widow  of  Dennison,  brought  an  action  against  the  administrator  of  his 
estate  to  recover  one-half  the  personal  property-  of  the  decedent.  No 
ceremonial  marriage  of  the  parties  was  alleged,  but  it  was  alleged  that 
on  January  17,  1863,  there  was  made  and  entered  into  a  mutual  agree- 
ment of  marriage  between  them,  and  that  in  pursuance  thereof  they 
lived  and  cohabited  as  husband  and  wife  and  held  themselves  out  to 
the  world  as  such,  and  were  so  recognized  by  their  neighbors  until  the 
husband's  death  four  years  afterwards. 

In  rendering  judgment  in  this  case,  the  court  said  inter  alia^ 

By  canon  law  of  Europe,  founded  mainlj'  upon  the  Kouian  civil  law,  prior  to  Conncil 
of  Trent  in  the  sixteenth  century,  the  wntract  of  marriage  was  regaixled  a3  simply  of  a 
consensual  nature,  only  differing  from  other  contracts  in  its  being  indissoluble  even  by 
the  consent  of  the  parties. 

In  form  a  contract  per  verba  de  pnesenti,  or  a  promise  per  verba  de  f uturo  cum  copula, 
constituted  a  valid  marriage  without  the  offices  of  a  priest  till  the  decrees  of  the  Council 
of  Trent,  which  required  the  intervention  of  the  parish  priest  to  give  validity  to  the 
marriage. 

The  promise  per  verba  de  f uturo  cum  copula,  when  followed  by  carnal  intercouiae,  was 
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considered  as  equivalent,  in  legal  effect,  to  the  contract  per  verba  de  prwsenti.  In  the 
niatrituonial  law,  as  administered  by  the  canonist,  it  was  a  maxim  consensus  non  concu- 
bitus  facit  naptias;  and  this  remains  the  law  to  the  present  day  in  8onie  jiarts  of  Europe 
where  the  civil  law  and  canon  law  prevail,  and  where  the  decrees  of  the  Council  of  Trent 
have  not  been  accepted,  as  in  Scotland.     (Dalrymple  r.  Dalrymple,  2  llag.  C.  Rep.,  54.) 

But  the  civil  and  canon  law,  as  such,  never  had  force  in  England.  From  all  the 
common-law  authorities  it  would  appear  that  the  contract  per  verba  de  prasenti  or  per 
verba  de  futuro  cum  copula  could  be  carried  into  efiFect  and  execution  by  the  ecclesiastical 
courts.  But,  until  such  contract  was  sanctioned  by  religious  ceremony  duly  performed, 
the  marriage  was  incomplete  and  did  not  confer  the  civil  rights  incident  to  the  married 
state.  *  *  *  It  is  true  the  common  law  of  England  has  been  adopted  by  the  people 
of  tliis  State,  but  only  so  far  as  it  could  be  made  to  tit  and  adjust  itself  to  our  local 
circumstances  and  peculiar  institutions. 

The  ecclesiastical  poli<*y  of  England  forms  no  part  of  the  common  law  as  we  have 
adopted  it.  We  have  in  our  system  no  tribunal,  as  in  England,  clothed  with  power  and 
jurisdiction  to  enforce  the  solemnization  of  marriage  between  parties  contracting  per 
verba  de  pncsenti.  *  *  *  We  think  we  are  safe  in  saying  that  there  never  has  been 
a  time  in  the  history  of  this  State,  whether  before  its  independence  of  Great  Britain  or 
since,  when  some  ceremony  or  celebration  was  not  deemed  necessary  to  a  valid  marriage. 
In  the  early  days  of  the  province  it  was  not  absolutely  necessary  that  a  minister  of 
religion  shonld  officiate.  A  judge  or  a  magistrate  oonld  perform  the  ceremony,  but  still 
in  all  cases  some  formal  celebration  was  required.     (Act  of  1715,  ch.  44,  sec.  24.) 

A  marriage  contracted  in  this  State  merely  per  verba  de  prscsenti,  or  per  verba  de  futuro 
cum  copula,  has  no  sanction  in  our  law,  whatever  may  be  the  law  upon  this  subject 
elsewhere. 

I  am  certain  that  the  right  of  each  State  to  enact  its  own  marriage 
and  divorce  laws  and  to  exercise  control  of  the  domestic  status  of  its 
citizens  has  never  been  disputed.  (Stewart  on  Husband  and  Wife,  sec. 
9 ;  Stone  v.  Gazzam,  46  Ala.,  269 ;  Patterson  v,  Gaines,  6  How.,  U.  S., 
550.)  The  Supreme  Court  of  the  United  States  in  the  cases  of  Meister 
r.  Moore  (96  U.  S.,  76),  and  Meister  r.  Bissell  (id.,  83),  has  held  that 
the  decision  of  the  highest  court  of  a  State  construing  the  marriage 
laws  of  that  State  binds  the  Supreme  Court  of  the  United  States ;  and 
in  the  case  of  Leffingwell  v,  Warren  (2  Black,  U.  S.,  599),  it  was  held 
that  the  Supreme  Court  of  the  United  States  will  follow  the  latest  set- 
tled decision  of  the  highest  State  court. 

The  case  cited  herein  in  support  of  the  finding  of  law  was  decided 
by  the  highest  court  of  the  State  of  Maryland.  It  is  the  leading  case, 
and  I  have  been  unable,  after  a  careful  investigation  of  the  decisions 
in  this  State,  to  find  that,  up  to  the  present  date,  any  departure  has 
been  made  from  the  finding  in  the  case  of  Dennison  v.  Dennison. 

It  is  true  that  the  courts  of  Maryland  have  held  that  proof  as  to 
general  reputation  is  admissible  to  show  marriage,  but  the  courts  unques- 
tionably intended  to  restrict  such  evidence  to  proof  of  the  fact  of  mar- 
riage itself.  (28  Md.,  607;  38  Md.,  93.)  Such  proof  must  be  to  the 
effect  that  the  marriage  was  duly  and  legally  contracted  according 
to  the  law  of  the  place  or  country  in  which  it  occurred.  (Ibid.)  It  is 
therefore  apparent  that  while  this  claimant  was  in  a  position  to  contract 
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a  lawful  marriage  with  the  soldier  in  1866,  no  such  celebration  of  mar- 
riage took  place  as  could  be  considered  lawful  and  legal  under  the  laws 
of  the  State  of  Maryland.  I  therefore  hold  that  claimant  was  not  the 
lawful  widow  of  the  soldier,  and  that  section  4705,  Revised  Statutes, 
has  no  application  to  her  claim  under  the  act  of  June  27,  1890.  Your 
rejection  of  the  claim  for  pension  was  correct.  It  is  therefore  afl&rined 
on  appeal. 

practice- affidavits-order  no.  880. 

Jacob  Van  Marteb. 

The  statement  by  the  afiSant,  in  an  affidavit,  that  his  testimony  therein  -was  Tvritten  or 
prepared  for  tyx>ewriting  (as  the  case  may  be)  in  his  presence  and  from  his  oral  dec- 
larations then  made,  and  giving  the  time  when,  plaoe  where,  and  name  of  person 
to  whom  such  declarations  were  made,  and  that  he  did  not  use  and  was  not  aided 
or  prompted  by  any  written  or  printed  statements  or  recitals,  prepared  or  dictated 
by  any  other  x)er8on  and  not  attached  as  an  exhibit  to  his  testimony,  must  be,  under 
Order  No.  229,  written  and  may  not  be  printed. 

Amstant   Secretary  John    M.    Reynolds   to   the  Commisdoner    of  PensianSj 

June  29,  1895. 

On  October  23,  1894,  this  claimant's  attorney  was. informed  by  com- 
munication from  your  Bureau  that  certain  affidavits  filed  in  his  claim 
(Certificate  No.  554,727)  May  5,  1894,  "  do  not  conform  to  the  require- 
ments of  Order  No.  229.  The  statements  pursuant  to  said  order  should 
all  be  written,  and  in  their  (affiants')  presence  and  from  his  or  their  oral 
statements  then  made." 

He  contends  in  this  appeal,  filed  April  11,  1895,  that  "  the  rule  does 
not  require  the  formal  statements  to  be  written  out,  but  it  does  require 
the  gist  thereof  which  is  not  formal  to  be  so  written.  The  affidavits 
were  prepared  in  strict  conformity  to  the  rule.  The  part  formal  was 
printed,  and  when,  where,  and  to  whom  the  statements  were  made,  was 
written  out." 

Order  No.  229  requires,  inter  alia,  that  ''all  statements  affecting  the 
particular  case  and  not  merely  formal,  must  be  written  or  prepared  to  be 
typewritten  in  the  presence  of  the  witness,  and  from  his  oral  declara- 
tions then  made  to  the  person  who  then  reduces  the  testimony  to  writing, 
or  then  prepares  the  same  to  be  typewritten.  And  such  testimony  must 
embody  a  statement  by  the  witness  that  such  testimony  was  all  written 
or  prepared  for  typewriting  (as  the  case  may  be)  in  his  presence,  and 
only  from  his  oral  statements  then  made,  stating  also  the  time,  place, 
and  pei'son,  when,  where,  and  to  whom  he  made  such  oral  statements, 
and  that  in  making  the  same  he  did  not  use  and  was  not  aided  or 
prompted  by  any  written  or  printed  statements  or  recital  prepared  or 
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dictated  by  any  other  person  and  not  attached  as  an  exhibit  to  his 
testimony." 

Said  order  establishes  the  admissibility  of  aflfidavits  as  evidence.  To 
be  admissible  they  must  not  only  have  been,  except  as  to  formal  mat- 
ters, written  (or  prepared  for  typewriting)  in  the  presence  of  the  affiant, 
and  their  statements  taken  from  his  oral  declarations  then  made,  but 
the  affiant  must  state  the  affidavit  was  so  prepared,  the  time  when, 
place  where,  and  person  to  whom  he  made  such  declarations,  and  that 
he  was  not  aided  or  prompted,  etc.  The  competency  of  the  affidavit 
as  an  instrument  of  evidence  depends  upon  whether  the  affiant  has 
executed  it  in  the  manner  required  by  this  order,  and  the  facts  as  to  its 
execution  must  be  shown  in  the  manner  required  by  the  order.  The 
order  expressly  provides  that  the  '*  testimony  "  contained  in  the  affidavit 
^^  embody "  these  statements  as  to  the  preparation  of  the  affidavit. 
They  are  substantial  and  not  formal  statements,  for  the  right  to  have 
the  affidavit  admitted  in  evidence  depends  upon  these  facts  as  to  its 
execution,  and  the  affiant's  statement  of  such  facts  must  be  written. 

Tour  refusal  to  admit  in  evidence  the  affidavits  above  mentioned 
was  proper,  and  your  action  is  affirmed. 


datb-decl.aration-act  june  27,  180o-mtnor. 
Thomas  H.  McKee's  Minor. 

Where  an  application  of  a  minor  for  pension  under  the  act  of  Jane  27,  1890,  is  filed  on 
the  sixteenth  birthday  of  such  child  there  is  no  period  for  which  pension  may  be 
allowed  thereunder,  as  such  minor  is  not  then  under  16  years  old,  and  in  such  case 
it  is  of  no  avail  if  the  exact  hour  of  filing  snch  application  is  shown  to  precede  the 
exact  hour  of  the  sixteenth  anniversary  of  such  child's  birth,  fractions  of  a  day  not 
being  recognized  in  such  cases. 

Assistant   Secretary  John    M.   Reynolds    to    the    Commissioner    of  Pensions^ 

June  29,  1895, 

My  decision  of  May  11,  1895,  in  this  case,  in  which  the  action  of  the 
Bureau  was  reversed,  was  rendered  without  having  the  papers  before 
me,  and  under  the  misapprehension  that  the  question  at  issue  was  the 
same  as  that  involved  in  the  case  of  the  minors  of  Thomas  W.  Baugher 
(7  P.  D.,  433),  and  was  controlled  by  the  ruling  therein  of  April  17, 1895. 

In  your  communication  returning  said  decision  and  transmitting  the 
papers  you  call  attention  to  the  fact  that  the  claim  is  for  a  minor's  pen- 
sion under  the  act  of  June  27,  1890,  and  the  same  was  rejected  because 
the  declaration  was  filed  after  the  child  became  10  years  of  age.  Under 
this  statement  the  decision  of  May  11  is  withdrawn  and  annulled. 
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The  «acc5  sus  pre^nted  by  the  papers  in  this  case  are  as  follows : 

Application  for  pension  under  act  of  Jane  27,  1890,  by  Gabriel  Zim- 
merman, as  guardian  of  the  minor  child  of  Thomas  H.  McKee,  late  of 
Company  £.  Fourth  Minnesota  Infantry,  was  filed,  according  to  the 
date  stamped  thereon.  May  24, 1S93.  Except  the  record  of  the  soldier's 
i^enrice  and  of  the  date  of  birth  of  the  child  there  is  no  evidence  on 
file.  The  claim  was  rejected  June  16.  1894,  on  the  ground  of ''no  title, 
child  over  16  years  of  age  at  date  of  filing  claim.** 

In  the  declaration  it  is  stated  that  the  minor  child  is  suffering  from 
atrophy  of  right  leg  due  to  spinal  disease,  and  after  the  rejection  of  the 
claim  the  attorney,  H.  S.  Berlin,  sent  you  a  communication  in  which 
he  stated  that  the  claim  was  made  for  the  purpose  of  securing  the  bene* 
fits  of  the  proviso  to  the  third  section  of  the  act  of  June  27,  1890,  in 
behalf  of  an  insane,  idiotic,  or  permanently  helpless  child.  He  further 
a.ss9ertei]  that  the  claim  was  actually  filed  in  the  Bureau  before  12  o'clock 
noon,  on  the  23d  day  of  May,  1893,  and  before  the  child  was  16  years 
of  age,  he  having  been  bom,  as  shown  by  the  Bible  record,  at  8  o'clock 
p.  m.,  on  that  date.  In  the  meantime  the  attorney  had  filed  affidavits 
by  himself  and  a  clerk  in  his  office  to  the  effect  that  the  application 
had  been  actually  received  in  the  morning  of  May  23,  1893,  and  had 
l>een  taken  at  once  to  the  Bureau  and  filed  before  12  o'clock,  noon. 

In  reply  to  this  communication  the  attorney  was  informed  that  accord- 
ing to  the  evidence  the  child  became  16  years  old  on  May  22,  1893,  and 
was  accordingly  over  that  age  when  the  claim  was  filed,  and  had  no 
title.  He  now  enters  an  appeal,  insisting  that  the  evidence,  which 
j-hows  the  claim  was  filed  in  the  morning  of  May  23, 1893,  and  the  child 
was  bom  in  the  evening  of  that  day,  should  be  accepted  to  show  that 
the  claim  was  filed  l)efore  the  child  became  16  years  old,  so  as  to  give 
him  title  to  pension.  He  states  that  there  are  laws  which  recognize 
fractions  of  days,  and  these  should  control  in  computing  the  age  of  the 
child  and  in  fixing  the  date  of  filing  the  claim. 

As  heretofore  stated,  the  stamp  of  the  Bureau  on  the  declaration 
indicat^'S  that  it  was  filed  on  3Iay  24, 1893,  but  a  copy  of  a  letter  written 
to  the  attorney  appears  to  concede  that  the  actual  date  of  filing  was 
May  23,  1893,  as  sworn  to  bj'  the  attorney  and  his  clerk.  This  being 
true,  the  pension  to  the  minor,  if  allowed,  would  commence  from  that 
date  under  the  said  act  of  June  27,  1890,  and  continue  until  he  was 
16  years  of  age  (or  during  his  life  should  it  be  shown  that  he  is  per- 
manently helpless).  But  the  basis  of  this  benefit,  conferred  in  the 
proviso  to  Ber'tion  3  of  the  act,  is  that  the  minor  must  have  title  in  the 
first  instance  by  reason  of  minority.  The  grant  of  pension  in  the  act 
of  June  27, 1890,  as  well  as  under  the  general  law,  section  4702,  Bevised 
Statutes,  is  to  a  child  or  children  under  16  years  of  age.  The  Bureau 
in  its  practice  has  always  terminated  pension  to  minors  on  the  daj^  pre- 
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ceding  the  sixteenth  anniversary  of  its  birth,  because  it  is  held  that  it 
is  only  to  that  day  that  such  minors  can  be  regarded  as  under  16  years 
of  age  as  required  by  law.  On  the  sixteenth  birthday  the  minor  is  full 
16  years  old  and  not  under  that  age. 

This  practice  of  the  Bureau  being  strictly  according  to  the  law  and 
the  facts  in  such  cases  must  be  sustained^  and  in  this  case  the  minor 
child  must  be  held  to  have  become  16  years  old  on  the  22d  of  May, 
1893,  unless  there  is  good  reason,  supported  by  law,  for  conceding  the 
position  taken  by  the  attorney  that  fractions  of  a  day  shoiild  be  counted 
and  the  child  claimed  for  should  be  held  to  have  been  under  16 
years  old  when  the  claim-  was  filed,  because  he  was  born  at  an  hour  of 
the  day  subsequent  to  that  at  which  the  application  was  placed  in  the 
Bureau.  But  this  concession  can  not  be  made,  for  besides  such  calcu- 
lation in  computing  the  minor's  age  being  contrary  to  all  precedent  in 
the  practice,  as  already  pointed  out,  it  is  contrary  to  all  general  law  as 
regards  the  recognition  of  fractions  of  a  day. 

"  Written  instructions  generally  take  effect  from  the  day  of  their  date. 
A  day  is  generally,  but  not  always,  regarded  as  a  point  of  time,  and 
fractions  will  not  be  recognized.  In  general,  it  is  sufficient  to  insert 
the  day,  month,  and  year,  but  in  recording  deeds,  and  in  Pennsylvania 
in  noting  the  receipt  of  a  fi.  fa.,  the  hour  and  minute  of  reception  must 
be  given."     (Bouvier's  Law  Diet.,  1,  424.) 

It  is  only  in  particular  instances,  specified  in  some  particular  law, 
that  fractions  of  a  day  can  be  recognized,  and  it  is  a  matter  of  necessity 
that  as  regards  the  date  'of  filing  a  paper  in  the  Bureau  and  in  com- 
puting ages  of  children  the  general  rule,  as  above  cited,  must  be  fol- 
lowed. It  is  rare  that  the  hour  and  minute  of  such  filing  or  of  the 
birth  of  a  child  can  be  fixed,  and  to  attempt  to  adjudicate  claims  on 
such  a  basis  would  lead  to  incalculable  delay  and  confusion.  And 
because,  in  this  particular  case,  the  particular  time  can  be  shown  there 
is  no  good  reason  or  authority  of  law  for  recognizing  the  fractions  of  a 
day.  The  case  must  be  controlled  by  the  general  rule  of  practice  and 
of  precedent. 

Under  the  most  favorable  view  of  the  evidence  then,  the  claim  was 
filed  May  23,  1893,  when  pension  must  commence,  if  at  all,  and  the 
child  became  16  years  old  on  May  22,  1893,  in  contemplation  of  the 
pension  laws,  so  that  the  claim  was  filed  after  the  child  became  16 
years  of  age,  and  there  is  no  period  for  which  pension  could  be  allowed. 

The  rejection  of  the  claim  on  that  ground  was,  therefore,  correct, 
and  the  same  is  affirmed. 
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dkclarations  under  act  of  juxe  87,  1890-senil.1ty. 
Jacob  Rinkel. 

1.  Where  a  declaration  made  for  pension  ander  the  second  section  of  the  act  d  Jane  27, 

1890,  indicates  that  the  applicant  is  under  the  age  of  75  years,  and  no  disabling 
cause  is  alleged  therein,  snch  declaration  is  insufficient. 

2.  Where  a  declaration  filed  under  said  act  contains  no  allegation  as  to  any  disabling 

cause,  except  that  applicant  is  75  y^ears  of  age  or  over,  such  allegation  of  age  will  be 
held  to  be  a  sufficient  allegation  of  disability. 

3.  A  declaration  alleging  age,  whether  over  or  under  75  years,  and  disability  which  may 

be  accepted  as  the  natural  pathological  result  of  senility,  will  be  held  to  be  good 
under  said  act. 

4.  A  declaration  under  said  act  alleging  disabling  causes' which  are  clearly  pathological 

results  of  senility  will  be  good  without  a  formal  allegation  of  age. 

Amdant   Secretary   John    M.    Reynolds   to    the    Commis^ner    of  Pensions, 

July  6,  1895. 

The  application  for  pension  was  filed  in  this  claim  September  17, 1891. 
The  necessary  formal  allegations  were  set  forth,  and  in  addition  thereto 
the  claimant  allied  that  he  was  68  years  of  age  and  was  unable  to 
earn  a  support  by  manual  labor  by  reason  of  failing  sight  and  hearing, 
asthma,  palpitation  of  the  heart,  and  general  weakness.  You  rejected 
this  claim  in  December,  1893,  on  the  ground  that  soldier  was  not  ratably 
disabled  under  the  provisions  of  the  act  of  June  27,  1890.  Additional 
evidence?  being  filed  and  considered  by  your  Bureau  the  ground  of  rejec- 
tion was  adhered  to  in  March,  1895.  It  is  from-this  action  that  claimant 
appeals,  contending  that  he  is  unable  to  perform  labor  of  any  kind  on 
account  of  the  disabilities  alleged  and  others  set  forth  in  the  appeal. 

The  records  of  the  War  Department  showthe  requisite  period  of  service. 
He  was  medically  examined  in  November,  1891 ;  he  was  then  found  to 
be  68  years  of  age,  and  was  rated  -^^  on  account  of  disability  incident  to 
senility.  In  April,  1893,  a  test  medical  examination  was  held.  At  this 
examination  he  was  found  to  be  70  years  of  age  and  was  rated  for  disa- 
bilities also  the  natural  incidents  of  senility.  Testimony  of  witnesses 
in  the  case  is  to  the  effect  that  the  claimant  is  wholly  unable  to  perform 
manual  labor  on  account  of  general  debility  and  diseases  incident  to 
old  age.  It  appears,  therefore,  that  claimant  is  now  about  72  years  of 
age.  The  relation  of  height  to  weight  does  not  show  a  condition  of 
debility.  Claimant  is  said  to  be  5  feet  4  inches  in  height  and  weighs 
140  pounds.  The  most  serious  of  his  disabilities  is  deafiiess,  which  is 
not  a  material  feature  in  incapacitating  one  from  earning  a  support  by 
manual  labor.  The  question  then  arises,  does  age  alone  or  disabilities 
incident  to  old  age,  if  unalleged,  warrant  allowance  of  pension  in 
claims  under  this  law  where  age  alone  is  alleged  ? 

On  September  2,  1893,  you  issued  Order  No.  241,  wherein  it  was  held 
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that  "  in  cases  in  which  pensioner  has  reached  the  age  of  75  years,  his 
rate  should  not  be  disturbed  if  he  is  receiving  the  maximum,  and  if  he 
is  not  a  pensioner  he  should  receive  the  maximum  for  senility  alone,  if 
there  are  no  special  pensionable  disabilities  shown.'' 

In  this  particular  case  the  pensioner's  age  does  not  bring  him  within 
the  scope  of  your  order  of  September  2,  1893,  nor  do  the  disabilities 
found  upon  examination  show  such  impairment  of  ability  to  earn  a 
support  by  manual  labor  as  would  warrant  a  rate  under  the  act  of  June 
27,  1890.  Your  rejection  of  the  claim  was,  therefore,  proper,  and  is 
affirmed  on  appeal. 

But  I  deem  it  advisable  in  view  of  the  issues  herein  presented  to  lay 
down  the  following  proposition  which  should  be  applied  in  the  consid- 
eration of  claims  of  this  character.  In  a  decision  recently  rendered  in 
the  claim  of  Charles  J.  Bryant  (7  P.  I).,  299),  I  sustained  the  prac- 
tice of  your  Bureau  relative  to  the  adjudication  of  claims  under  this 
law  in  so  far  as  date  of  commencement  and  general  character  of  dec- 
larations were  concerned.  I  also  feel  certain  that  the  practice  of  your 
Bureau,  indicated  by  Order  No.  241,  was  just  and  proper,  and  I  there- 
fore hold : 

1.  That  if  no  disabilities  are  alleged  in  a  declaration  under  this  law, 
and  the  declaration  indicates  that  the  claimant  is  under  the  age  of  75 
years,  said  declaration  is  insufficient  and  void. 

2.  If  a  declaration  sets  forth  that  tlie  claimant  is  75  years  of  age 
and  no  disabilities  are  alleged,  the  allegation  of  age  alone  will  be  held 
sufficient  and  a  declaration  will  be  held  to  be  good  (age  being  satis- 
factorily shown). 

3.  If  age  be  alleged,  however,  whether  over  or  under  75  years,  and 
disabilities  are  also  alleged  in  the  declaration  which  may  be  accepted 
as  the  natural  pathological  results  of  senility,  the  declaration  will  be 
held  to  be  good. 

4.  If  disabling  causes  are  alleged  which  are  clearly  indicative  of 
senility  as  pathological  results,  the  declaration  will  be  good  without  a 
formal  allegation  of  age. 

Age  should  either  be  set  out  somewhere  in  the  body  of  the  declara- 
tion or  incapacity  for  labor  by  reason  of  age  be  indicated  by  a  specifi- 
cation of  the  recognized  disabilities  incident  to  senility.  In  either  event 
the  declaration  will  be  held  to  be  sufficient,  title  being  dependent  upon 
the  extent  to  which  age  or  its  results  incapacitates  the  claimant  for  the 
performance  of  manual  labor  in  a  degree  which  the  law  recognizes  as 
interfering  with  capacity  to  earn  a  support. 

I  take  the  ground  that  the  allegation  of  age  in  a  declaration  need 
not  necessarily  be  made  in  the  place  where  disabilities  or  causes  which 
are  conceived  to  lead  to  pensionable  title  are  usually  enumerated,  nor 
need  age  necessarily  be  set  forth  in  the  place  assigned  for  the  allegation 
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of  age.  A  declaration  is  in  law  simply  a  specification  of  the  circum- 
stances which  constitute  the  cause  of  action,  and  it  would  therefore 
seem  to  be  immaterial  in  what  part  of  the  declaration  these  causes  or 
grounds  are  set  forth,  if  they  appear  on  the  face  of  the  declaration  and 
give  notice  to  the  other  party  of  the  grounds  relied  upon. 


MINOR  BY  FORMER  WIFE— ACT  JtTNE  »7,  1890,  AND  SECTION  4708, 
REVISED  STATUTES-DECLARATION. 

JosiE  Ann  Myers  (minor). 

1.  Section  4703,  Revised  Statutes,  applies  to  cases  arising  under  the  act  of  June  27, 

1890;  and  a  widow  pensioner  under  said  act  may  be  paid  $2  per  month  additional 
pension  on  account  of  a  child  of  her  deceased  husband  by  a  former  wife  during  such 
period  only  as  she  may  be  chained  with  its  maintenance. 

2.  Where  a  widow  in  her  declaration  for  pension  under  the  act  of  June  27,  1890,  claims 

additional  pension  on  account  of  a  minor  child  of  her  decease<l  husband  by  a  former 
wife  with  whose  maintenance  she  is  not  charged,  such  additional  pension  on  aoconnt 
of  such  cliild  may  be  allowed  to  commence  from  the  date  of  filing  such  declaration; 
but  such  additional  pension  will  not  be  paid  until  a  guardian  for  such  child  shall 
have  been  appointed  and  qualilied,  when  it  will  be  imid  to  such  guaMian.  (Appeal 
of  Minors  of  Simon  P.  Showalters,  7  P.  D.,  478.) 

Assistant   Sea-etary   John   M,    Reynolds    to    tlw    CommissioJier   of  Pen»ionSy 

July  6,  1895. 

On  July  14,  1890,  Mary  A.  Myers  filed  a  claim  (No.  328,228)  for 
pension,  under  the  act  of  June  27,  1890,  as  widow  of  Parker  S.  Myers, 
Company  G,  Thirty-fifth  Ohio  Infantry.  She  claimed  additional  pension 
on  account  of  two  minor  children  of  her  deceased  husband,  one  of 
whom,  Josie  Ann  Myers,  was  a  child  by  a  former  wife. 

This  claim  was  allowed  except  as  to  the  additional  pension  claimed 
on  account  of  the  said  Josie  Ann  Myers. 

On  November  28,  1892,  said  child  filed  an  afl&davit,  stating  she  had 
never  lived  with  or  been  under  the  care  or  in  the  custodj'  of  said  widow, 
but  had  lived  continuously  with  her  own  mother,  the  divorced  wife  of 
the  deceased;  and  asking  that  a  certificate  issue  in  her,  affiant's,  favor, 
allowing  her  62  per  month  from  "July  24,  1890,"  to  "September  7, 
1892.'^  These  dates  are  evidently  erroneous;  the  references  being, 
manifestly,  to  July  14,  1890,  the  date  claim  of  widow  was  filed,  and 
September  (>,  1893,  date  this  claimant  became  16  years  of  age. 

This  request  was  refused  by  you,  as  appears  from  a  letter  of  informa- 
tion to  that  effect  addressed  to  said  child  under  date  of  August  29, 
1894,  your  Bureau  holding,  as  appears  from  the  record,  that  said 
declaration  for  pension  filed  by  the  widow  "can  not  be  accepted  as 
suflicient  application  on  the  part  of  said  child  for  a  pension  in  its  own 
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right,  when  it  is  shown  that  the  stepmother  has  never  had  the  care, 
custody,  or  maintenance  of  said  child,  as  she  had  no  right  or  authority 
to  file  an  application  on  its  account —  see  Order  No.  216." 

From  this  refusal  of  your  Bureau  to  issue  certificate  to  said  child  she 
appeals,  contending  your  action  is  erroneous  in  law.. 

This  is  a  claim  for  pension  under  the  act  of  June  27, 1890,  which  act, 
although  providing  that  a  widow  pensioner  thereunder  "  shall  also  be 
paid  two  dollars  per  month  for  each  child,  *  *  *  under  sixteen 
years  of  age,"  of  the  deceased  husband,  makes  no  provision  for  allow- 
ing such  additional  pension  to  another  than  the  widow  for  the  child's 
benefit,  in  cases  where  the  child  was  by  a  former  wife  of  the  deceased 
and  the  widow  is  not  charged  with  its  maint/cnance,  as  is  and  has  been 
since  the  passage  of  the  act  of  July  27,  1868  (reenacted  substantially 
as  section  4703,  Revised  Statutes),  the  practice  under  the  general  law. 

The  Department  has  held,  however,  in  the  cases  of  James  A.  Hayes 
and  Adolph  Bernstein  (7  P.  D.,  190  and  229),  that  said  act  stands  in 
pari  materia  to  other  existing  pension  laws,  and  all  must  be  construed 
together. 

It  is  a  well-established  rule  that  where  various  statutes  relate  to  the 
same  subject  all  are  to  be  taken  into  consideration  in  construing  any 
one  of  them,  and  that  all  acts  in  pari  materia  are  to  be  taken  together 
as  if  they  were  one  law.  If  a  thing  contained  in  a  subsequent  statute 
be  within  the  reason  of  a  former  statute,  it  shall  be  taken  to  be  within 
the  meaning  of  that  statute.     (TJ.  8.  i;.  Freeman,  3  How.,  565.) 

Section  4703,  Revised  Statutes,  is  part  of  the  general  pension  law;  is 
of  general  application,  and  establishes  as  a  general  principle  and  rule 
that  the  additional  pension  of  $2  per  month,  allowable  on  account  of 
the  minor  child  of  a  deceased  soldier  or  sailor,  is  payable  to  the  widow, 
when  such  child  was  by  a -former  wife  and  not  by  the  widow  of  the 
deceased,  only  during  such  period  as  she  may  be  charged  with  its 
maintenance. 

This  section  is  not  repealed  by  the  act  of  June  27,  1890,  either 
directly  or,  it  is  believed,  by  necessary  implication;  for  the  reason 
which  underlies  the  provisions  of  said  section  exist  as  well  in  the  cases 
arising  under  said  act.  To  construe  this  act  literally  would  result  in 
allowing  the  widow  additional  pension  on  account  of  one  whose  main- 
tenance she  neither  has  in  &ct  or  is  charged  with  legally.  It  is  not 
believed  Ciongress  intended  so  radical  a  departure  from  the  established 
principle  of  the  general  pension  law,  or  to  create  an  anomaly  in  practice 
which  is  so  ill  founded  in  reason. 

It  is  therefore  held  that  section  4703,  Bevised  Statutes,  applies  to 
casefl  arising  under  the  act  of  June  27, 1890,  and  that  a  widow  pensioner 
tinder  said  act  may  be  paid  $2  per  month  additional  pension  on  account 
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of  a  child  of  her  deceased  husband  by  a  former  wife  only  during  such 
period  as  she  may  be  charged  with  its  maintenance. 

The  ground  upon  which  this  claim  was  rejected  can  not,  however,  be 
sustained.  The  case  comes  substantially  within  the  purview  of  the 
departmental  decision  of  February  27,  1895,  in  the  case  of  minors  of 
8imon  P.  Showalter,  in  which  it  was  held  that  "  under  the  act  of  June 
27,  1890;  a  minor  may  file  a  declaration  and  prosecute  his  claim  in 
person,  by  guardian,  or  by  next  friend,"  and  that  "before  payment  of 
pension  a  guardian  must  be  appointed,  and  when  qualified  to  act  the 
pension  should  be  paid  to  him,  as  in  practice  under  the  general  law." 

The  fact  the  widow  may  not  have  the  custody  or  maintenance  of  a 
minor  child  of  the  soldier  should  not  militate  against  such  child's 
interests  so  as  to  preclude  it  from  an  equal  enjoyment,  with  his  other 
children,  of  the  pension  which  the  law  has  provided  for  all  alike. 

The  widow  of  a  man  is,  presumably,  the  guardian  in  fiict  of  his  sur- 
viving minor  children;  and  she  has  a  primary  right  to  the  additional 
pension  provided  on  their  account.  She  has,  therefore,  the  primary 
right  to  file  a  claim  for  such  additional  pension,  and  it  being  a  claim 
made  essentially  for  their  benefit,  whether  pension  be  granted  to  her  or 
to  another  as  guardian  in  fact,  such  children  are  clearly  "in  court"  for 
the  purpose  of  securing  this  benefit. 

If,  however,  such  widow  claimant  is  not  charged  with  the  maintenance 
of  a  child  of  her  deceased  husband  by  a  former  wife,  payment  of  the 
additional  pension  allowed  on  its  account  should  not  be  made  until  a 
guardian  is  duly  appointed  and  is  qualified  to  act,  as  is  provided  in 
said  decision  in  the  case  above  cited,  of  the  Showalter  minors;  and 
when  such  guardian  has  been  appointed  and  qualified  the  pension 
granted  on  account  of  his  ward  and  paid  to  him  should  date  from  the 
filing  of  the  claim  by  the  widow  on  its  account. 

This  is  in  harmony  with  my  decision  in  the  fee  appeal  in  the  claim 
of  Sarah  Clark,  widow  (7  P.  D.,  47),  in  which  appeal  I  held  that 
"where  a  widow  claims  pension  for  herself  and  for  her  own  children, 
and  also  declares  for  a  child  by  a  former  wife,  the  claim  is  an  entirety, 
and  the  rights  of  all  the  parties  are  subject  to  a  single  adjudication.'' 
See  also  appeal  of  Hattie  G.  Dyer.    (7  P.  D.,  160.) 

Order  216,  above  referred  to  as  the  warrant  for  the  action  taken 
herein,  has  been  practically  nullified  and  abrogated  by  the  departmental 
decision  in  the  appeal  of  minors  of  Henry  Sander  (7  P.  D.,  324),  and 
by  that  in  the  Showalter  minors  case,  supra. 

Your  action  in  this  case  is  reversed  accordingly,  and  you  will  please 
allow  pension  on  account  of  appellant  in  accordance  with  the  views 
herein  expressed. 
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SSBVICE-WAB  OF  1818-EVIBEKCE. 

William  Young 

The  rejection  of  this  claim  for  service  pension  nnder  the  act  of  March  9,  1978,  is 
affirmed,  there  being  no  record  or  other  sufficient  evidence  that  claimant  rendered 
the  leqaired  service  of  ^'  fourteen  days  in  the  war  with  Great  Britain  of  1812  "  as  a 
snhetitate. 

AmttaTit   Secretary   John   M,    Reynolds   to   the  Commissioner   of  Pensions^ 

July  11,  1895. 

This  claim  (No.  33,225)  for  pension  by  an  alleged  survivor  of  the 
war  of  1812,  under  the  act  of  March  9,  1878,  was  rejected  June  4, 
1879,  "on  the  ground  that  the  record  fails  to  show  any  service  of 
claimant,  and  that  he  is  unable  to  furnish  parol  testimony  covering 
paragraph  3,  Buling  No.  128. 

The  contention  of  the  appeal  is  that  the  claimant,  William  Young, 
took  the  place  and  performed  the  service  credited  to  James  Young,  of 
whose  service  there  is  a  record. 

There  is  no  evidence  on  file  to  support  the  allegation  that  claimant 
served  during  said  war  as  a  substitute  for  James  Young  or  for  any 
other  person.  There  is  no  record  evidence  of  his  alleged  service,  nor 
does  it  appear  that  any  land  warrant  has  been  granted  him.  One  com- 
rade only  has  testified  to  the  requisite  service  of  fourteen  days.  Para- 
graph 3,  of  Ruling  No.  61,  dated  June  27,  1868  (Digest  of  1885,  p.  443), 
and  Practice  of  Pension  Office,  1882  (105),  provides: 

In  pension  eases  where  the  record  fails  to  show  service,  parol  proof  of  the  service  will 
be  received  from  comrades  who  served  in  the  same  company  with  the  claimant,  provided 
there  is  a  record  of  the  service  of  claimant's  company,  and  of  the  service  of  the  wit- 
nesses in  said  company  at  the  time  claimant's  service  is  alleged  to  have  been  rendered. 

It  appears  that  it  has  been  uniformly  the  practice,  under  the  para- 
graph just  quoted,  to  require  satisfactory  affidavits  of  at  least  two  com- 
rades of  claimant's  company.  The  affidavits  of  two  persons  who  were 
not  members  of  the  company  in  which  service  is  alleged  to  have  been 
rendered,  submitted  by  claimant,  can  not  be  considered.  There  being 
no  sufficient  evidence  of  the  alleged  service,  the  rejection  of  the  claim 
is  affirmed  in  accordance  with  the  foregoing. 

FBB— BBFUXDMBNT— ATTORNBT8. 

Mabtin  Mbtoalp  (attoenbt). 
Mtlon  Angel  (glaimaxt). 

Hie  Borean  of  Pensions  has  no  authority  to  demand  the  refnndment  of  a  fee  ezoept 
where  the  record  shows  one  has  heen  allowed  and  paid  throngh  error,  ftand,  or  mis- 
take, or  where  one  has  been  legaUy  allowed,  but  p«id  to  an  attomej  not  enttttod 
thereto. 
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Assistant  Secretary  John   M.   Reynolds  to   the    Commisrioner   of  Peneumt, 

July  11, 1895. 

In  this  case  (Certificate  No.  150,676)  the  appellant,  Martin  Metcalf, 
of  Battle  Greek,  Mich.,  was  employed  as  attorney  by  the  pensioner, 
Mylon  Angel,  late  of  Company  F,  Nineteenth  Michigan  Yolnnteer 
Infantry,  in  his  claim  for  increase  nnder  the  general  law.  The  claim 
was  allowed  for  pensioned  disability  nnder  Ruling  No.  245.  No  fee 
was  certified  to  the  appellant,  as  the  allowance  of  the  claim  was  not  the 
result  of  any  service  which  he  rendered.  Upon  his  protest  the  matter 
was  explained  to  his  satisfaction. 

The  claimant,  on  the  receipt  of  said  increase,  paid  Mr.  Metcalf  the 
sum  of  $10.  On  special  examination  he  testified  that  said  amount  was 
paid  in  settlement  for  services  rendered  as  attorney  in  the  increase 
claim.  Mr.  Metcalf  testified  and  now  contends  that  said  amount  was 
paid  in  settlement  of  other  accounts  due  him  from  the  claimant.  He 
was  requested  by  the  Bureau  to  refund  on  the  ground  that  he  had  ille- 
gally received  a  fee  in  said  claim.  He  complied  under  protest,  and 
entered  his  appeal  to  the  Department.  He  submits  that  the  evidence 
fiedrly  shows  the  money  paid  him  was  in  settlement  of  an  account  in  no 
way  connected  with  his  attorneyship  in  said  claim. 

Ab  the  issue  involves  the  question  whether  the  Bureau  can  properly 
require  an  attorney  to  refund,  except  where  a  fee  has  been  allowed,  I 
will  first  pass  on  that  feature  of  the  case. 

A  demand  for  the  refundment  of  a  fee  presupposes  the  allowance  and 
payment  of  one  and  the  receipt  thereof  by  an  attorney.  When  a  fee  is 
allowed  and  paid  by  the  Bureau  through  error  or  mistake,  that  fact,  and 
the  receipt  of  the  fee  by  the  attorney,  appears  from  the  record.  In  case 
of  a  demand  for  refundment  under  these  circumstances  the  question  is  as 
to  the  legality  of  the  action  of  the  Bureau  allowing  the  fee.  No  fact 
extraneous  to  the  record  affects  the  issue,  and  the  matter  decided 
involves  only  questions  of  law.  In  such  a  case  the  Bureau  undoubtedly 
has  authority  to  demand  and  require  an  attorney  to  refund  the  fee, 
and  this  authority  also  exists  in  a  case  where  a  fee  has  been  l^ally 
allowed,  but  paid  to  an  attorney  other  than  the  one  entitled  thereto. 

But  where  the  Bureau  demands  from  an  attorney  the  refundment  of 
a  fee  which  he  is  charged  with  having  illegally  received  from  a  claim- 
ant, the  case  is  entirely  different.  No  fee  has  been  allowed.  No  pro- 
ceedings are  necessary  for  correcting  any  action.  It  is  not  in  the 
power  of  the  Bureau  to  do  justice  to  all  the  interested  parties.  The 
issue  depends  entirely  upon  matter  extraneous  to  the  record.  The 
cases  are  dissimilar  in  all  respects. 

When  charges  of  the  character  made  against  Mr.  Metcalf  are  pre- 
ferred against  an  attorney  the  object  of  an  investigation  is  to  asoertoin 
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the  guilt  of  the  accused  with  a  view  of  disbarring  him,  not  to  settle 
disputed  matters  that  are  a  subject  of  litigation  between  a  claimant 
and  his  attorney,  and  action  looking  thereto  should  not  be  entertained. 
If  a  claimant  has  paid  a  fee  to  an  attorney  on  account  of  services  in  a 
pension  claim,  other  than  that  contemplated  by  the  statute,  in  certain 
cases  he  can  recover  in  any  court  that  has  jurisdiction  of  the  parties  and 
the  subject-matter.  It  is  there  he  should  seek  his  remedy.  Nor  should 
the  attorney  be  denied  the  right  to  be  heard  before  a  tribunal  that  has 
authority  to  pass  on  all  the  issues  between  him  and  the  claimant  and 
render  judgment  in  his  favor  as  well  as  against  him. 

The  Bureau  is  interested  in  the  business  transactions  between  a 
claimant  and  his  attorney  so  far  as  the  same  bears  on  the  question 
whether  the  attorney  has  violated  the  pension  laws  or  the  rules  of 
practice.  Proof  of  such  transactions  is  not  introduced  for  the  purpose 
of  adjusting  them,  but  for  establishing  the  charges  against  the  attor- 
ney. In  passing  on  such  charges  the  Bureau  is  not  acting  in  a  fidu- 
ciary capacity  in  behalf  of  the  claimant,  and  it  would  not  be  justified 
in  assuming  that  capacity;  and,  if  it  did  so  act,  it  would  be  disqualified 
for  performing  the  duties  of  an  arbitrator  in  matters  wherein  the  claim- 
ant is  an  interested  party. 

I  am  of  the  opinion  that  the  Bureau  has  no  authority  to  demand 
refundment  of  a  fee  except  in  case  the  record  shows  one  was  allowed 
through  error,  fraud,  or  mistake,  or  was  legally  allowed,  but  paid  to  an 
attorney  not  entitled  thereto. 

Where  it  appears  to  the  satisfaction  of  your  Bureau  that  an  attorney 
has  received  a  fee  from  a  claimant  in  contravention  of  law  or  the  rules 
of  practice  steps  should  be  taken  looking  to  the  prosecution  of  the 
attorney  or  his  disbarment. 

For  the  reasons  indicated  the  action  of  the  Bureau  is  disapproved 
and  set  aside.    The  money  should  be  returned  to  the  appellant. 


decxabation-commsncemsnt— amsnbmxnt. 

Joseph  Mallbtte. 

1 .  Pension  nnder  old  law  may  oommenoe  from  date  of  filing  an  informal  declaration 

-when  the  informalitiy  is  cared  by  the  subeequent  filing  of  a  formal  declaration. 

2.  Bnt  a  declaration  executed  before  an  officer  not  shown  to  be  authorized  to  administer 

oaths  for  general  pnrpoees  will  be  considered  informal,  but  not  cnrable  in  the  manner 
specified. 

Amttant  Secretary  John   M.   Reynolds   to   the  Commissioner    of  Pensions^ 

July  21,  1895. 

Claimant,  late  of  Company  F,  Twenty-fourth  Michigan  Volunteers, 
filed  an  application  January  18,  1888,  for  pension  under  the  old  law. 
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This  application  was  execnted  before  a  clerk  of  court  in  the  Province 
of  Ontario,  Canada,  but  no  certificate  of  a  United  States  Minister  or 
Consul  was  filed,  showing  that  said  clerk  of  court  was  an  officer  author- 
ized to  administer  oaths  for  general  purposes,  as  required  by  section 
4714  of  the  Bevised  Statutes  in  the  case  of  declarations  made  in  foreign 
countries. 

Afterwards,  on  June  23,  1890,  another  declaration  was  filed  which 
had  been  executed  before  a  clerk  of  court  whose  authority  was  duly 
certified  by  a  TJ.  8.  Consular  Agent  in  accordance  with  the  statute. 

Pension  was  granted  in  November,  1892,  to  commence  from  the  date 
of  filing  such  formal  declaration.     (Certificate  No.  827,764.) 

This  appeal  is  entered  through  the  attorneys  of  claimant,  J.  B. 
Cralle  &  Co.,  upon  the  sole  contention  that  the  action  of  the  Bureau 
was  error  in  commencing  the  pension  from  the  date  of  filing  the  formal 
declaration  instead  of  January  19, 1888,  the  date  of  filing  the  informal 
declaration,  and  they  cite  the  decision  in  case  of  George  Alley  (4  P.  D., 
100),  and  Buling  No.  74  of  the  Commissioner  of  Pensions. 

There  is  no  difficulty  about  the  point  involved  in  this  appeal.  The 
matter  has  been  fully  discussed  in  the  decision  cited,  as  well  as  in  the 
communication  cited  in  your  report,  from  the  Department  to  the 
Bureau  dated  September  28,  1891  (5  P.  D.,  129),  and  in  other  cases. 

In  these  decisions  it  has  been  held  that  the  practice  of  the  Bureau 
which  authorized  a  declaration  that  was  informal  in  its  execution  to  be 
cured  by  the  filing  of  a  formal  declaration  so  as  to  save  the  limitation 
as  to  the  commencement  of  pension  was  correct,  and  in  accordance 
with  the  last  proviso  of  section  4714  of  the  Revised  Statutes.  But  it 
was  also  held  that  such  informal  declaration  must  have  been  executed 
before  some  officer  authorized  to  administer  oaths  for  general  purposes. 
So  that  where  a  declaration  was  executed  before  a  person  not  authorized 
to  administer  oaths  at  all,  or  whose  authority  was  confined  to  special 
matters,  such  declaration  could  not  be  regarded  even  as  informal  or 
curable.  Cases  of  the  nature  indicated  were  cited  and  passed  upon  in 
the  decisions  indicated. 

In  the  case  under  consideration  the  first  declaration  was  executed 
before  an  officer  in  a  foreign  country,  the  extent  of  whose  authority  for 
administering  oaths  is  not  known,  and  has  not  been  certified  in  the 
manner  prescribed  by  statute,  although  a  call  was  made  by  the  Bureau 
upon  the  attorneys  for  such  certification.  This  being  true,  the  declara- 
tion could  not  be  regarded  as  a  declaration  at  all,  formal  or  informal, 
and  was  not  curable  by  the  filing  of  a  formal  declaration. 

The  action  of  the  Bureau,  therefore,  in  ignoring  said  application  and 
commencing  the  pension  from  the  date  of  filing  the  only  recognized 
declaration  on  file  was  proper,  and  is  affirmed. 
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disloyalty-bvidencb. 

William  C.  Couch. 

1.  The  records  of  the  War  Department  show  thafe  claimant,  a  citizen  of  lion  Oonntyi 

Mo.,  ^-ascaptored  December  3,  1864,  and  confined  at  Alton,  111.,  nntil  Karch  16, 
1865,  when,  with  other  Ck>nfedeTate  prisoners,  he  enlisted  in  the  U.  S.  Army. 
Hdd, 

2.  That  sQch  record  raises  the  presumption  that  claimant  volantarily  engaged  in,  aided 

or  abetted  the  late  rebellion  against  the  authority  of  the  United  States,  and  the 
harden  of  proof  is  upon  him  to  show  the  contrary.  (Appeal  of  Augustus  H. 
Longee,  7  P.  D.,  586.) 

Assistant    Secretary    John  M,   Reynolds  to   the    Commissioner  of   Pensions^ 

July  20  J  1895, 

This  soldier  filed  a  declaration  for  pension  (No.  1,066,699)  October 
5,  1891,  under  the  act  of  June  27,  1890,  which  was  rejected  June  4, 
1895,  under  section  4716  of  the  Revised  Statutes,  because  of  disloyalty, 
as  shown  by  claimant's  statements  and  the  record. 

From  this  action  an  appeal  was  taken  June  25,  1895,  and  the  soldier 
contends  that  he  never  was  in  the  Confederate  army,  but  was  captured 
by  the  Confederates  and  escaped,  and  that  was  why  he  enlisted  in  a 
regiment  partly  composed  of  Confederates. 

Under  date  of  December  24,  1894,  the  Secretary  of  War  reported  as 
follows : 

Prisoners  of  Tvar  records  show  William  Couch,  citizen  of  Iron  County,  Mo.,  captured 
in  Marion  County,  Mo.,  December  3,  1864  ;  oonfined  at  Alton,  111.,  where  he  enlisted 
in  the  Filth  United  States  Infantry  in  1865. 

He  enlisted  in  the  said  United  States  Infantry  March  16,  1865. 
Section  4716  of  the  Revised  Statutes  provides  as  follows : 

No  money  on  account  of  pension  shall  be  paid  to  any  peison,  or  to  the  widow, 
children,  or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engaged  in, 
or  aided  or  abetted  the  late  rebellion  against  the  authority  of  the  United  States. 

In  the  case  of  Augustus  H.  Longee  (7  P.  D.,  586),  I  held  that — 

Where  there  is  a  record  of  service  in  the  Confederate  army,  either  by  conscription  or 
otherwise,  and  it  does  not  appear  from  the  face  of  said  record  whether  the  service  ren- 
dered was  Yoluntary  or  involuntary  within  the  meaning  of  section  4716.  such  reoord 
raises  an  adverse  presumption  and  the  burden  of  proof  is  on  the  claimant  to  establish 
that  by  such  service  he  did  not  voluntarily  engage  in,  aid,  or  abet  the  late  rebellion 
against  the  authority  of  the  United  States.  He  should  be  required  in  such  cases  to  fhr- 
uish  the  next  best  evidence  on  the  point  where  the  record  is  silent,  and  what  would 
constitute  such  evidence,  as  well  as  its  sufficiency,  must  depend  upon  each  particular 
case. 

This  soldier  contends  that  he  did  not  serve  in  the  Confederate  army. 
But  such  service  in  the  army  is  only  one  way  by  which  a  claimant 
becomes  subject  to  the  operation  of  said  section  4716  of  the  Revised 


Digitized  by 


Google 


40  DECISIONS   RELATING   TO   PENSIONS. 

Statutes.  If  he  voluntarily  aided  or  abetted  the  late  rebellion  against 
the  authority  of  the  United  States  he  comes  within  its  provisions. 

When  the  record  shows  that  the  claimant  was  captured  by  the 
United  States  forces,  and  was  held  as  a  prisoner  of  war  prior  to  his 
enlistment  in  the  United  States  Army,  and  such  record  does  not  show 
on  its  face  whether  he  did  or  did  not  voluntarily  aid  or  abet  the  rebel- 
lion against  the  authority  of  the  United  States,  in  harmony  with  the 
rule  laid  down  in  the  Longee  case,  such  record  raises  an  adverse  pre- 
sumption, and  the  burden  of  proof  is  upon  the  appellant  to  show  that 
he  did  not  so  voluntarily  engage  in,  aid,  or  abet  the  late  rebellion 
against  the  authority  of  the  United  States.  The  rule  of  evidence  in 
such  cases  will  be  the  same  as  stated  in  the  Longee  case. 

The  record  in  the  present  case  is  such  that  it  raises  an  adverse  pre- 
sumption against  the  appellant,  and  the  burden  of  proof  is  upon  him 
to  show  that  he  does  not  come  within  the  provisions  of  section  4716  of 
the  Bevised  Statutes. 

Your  action  is  therefore  afl&rmed. 


bbimbubsement-accrued  pension. 

Edwin  Haskins  (deceased). 

A  municipal  oorporation  that  bnried  a  soldier  as  a  pauper,  and  cared  for  him  as  snoh 
daring  his  last  sickness,  is  not  thereby  entitled  to  prosecute  said  soldier's  pension 
claim,  pending  at  the  time  of  his  death,  for  the  purpose  of  reimbursing  itself  for 
the  expense  of  said  soldier's  burial  out  of  the  accrued  pension. 

Assistant   Secretary  John   M,   Reynolds   to   the    Commissioner   of  Pennons, 

Jidy  22,  1896. 

In  this  case  the  claimant,  Edwin  Haskins,  late  of  Company  F,  Thirty- 
third  New  York  Volunteers,  applied  for  pension  under  the  general  law; 
his  claim  (No.  736,720)  was  rejected  January  31, 1894,  on  the  ground 
that ''  the  claimant  is  dead,  and  leaves  neither  a  widow  nor  minor  chil- 
dren surviving  him." 

The  appeal  from  the  above  action  is  taken  by  the  recognized  attorney 
in  the  claim,  Mr.  J.  J.  Donohue,  who  is  also  a  member  of  the  board  of 
aldermen  of  the  city  of  St.  Cloud,  Minn.  He  contends  that  as  the 
deceased  soldier  left  no  assets  and  was  buried  as  a  public  charge  by  the 
authorities  of  said  city  the  claim  should  be  allowed  to  reimburse  said 
authorities  for  the  expenses  of  his  last  sickness  and  burial. 

Section  4718,  Revised  Statutes,  under  which  said  claim  was  filed, 
provided  that  in  case  of  the  death  of  any  person  entitled  to  a  pension 
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having  an  application  therefor  pending,  leaving  no  widow  or  children, 
no  payment  of  the  accmed  pension  shall  be  made  except  so  much  as 
may  be  necessary  to  reimburse  the  person  who  bore  the  expenses  of  the 
last  sickness  and  burial  of  the  decedent,  where  he  did  not  leave  suffi- 
cient assets  to  meet  such  expenses. 

In  this  case  it  appears  that  the  soldier  died  in  the  county  jail  after 
an  illness  of  two  hours.  The  expenses  incurred  by  the  authorities  were 
for  his  burial,  and  amount  to  $8.  According  to  the  laws  of  the  State 
of  Minnesota  then  in  force,  said  expenses  should  be  paid  by  the  county 
(Stearns),  and  in  paying  them  nothing  more  would  be  done  than  dis- 
charging an  obligation  imposed  by  law.    The  laws  of  Minnesota  provide: 

When  any  person  dies  in  any  ooanty  leaving  inaafficient  money  and  effects  to  defray 
the  necessary  expenses  of  his  barial,  and  leaving  no  lelationB  of  sufficient  ability  to  pro- 
cure his  burial,  the  county  commissioner  of  the  district  in  which  such  person  dies  shall 
procure  a  decent  burial  of  the  remains  of  such  deceased  person  at  the  expense  of  the 
county.     (Sec.  17,  Title  1,  Chap.  28,  Minn.  Stat.  L.) 

The  evidence  shows  that  the  claimant  did  not  leave  any  property  or 
relatives  of  sufficient  ability  to  defray  his  burial  expenses.  Said  expenses 
were  not  therefore  a  charge  against  him  but  against  the  county.  If 
they  were  paid  by  the  city  of  St.  Cloud,  such  payment  was  undoubtedly 
made  pursuant  to  some  municipal  law,  and,  if  not,  the  act  is  not  bet- 
tered by  its  illegality. 

The  claimant  was  engaged  as  a  hostler.  He  was  a  dissipated  char- 
acter, and  his  last  illness  was  a  consequence  of  a  long  spree. 

The  landlord  of  the  hotel  where  he  worked,  states : 

He  (the  claimant)  had  been  out  all  night,  and  about  5  or  5.30  o'clock  a.  m.  he  came 
into  the  house  and  sat  down  in  a  chair  and  stretched  himself  out;  he  had  cramps  and  I 
saw  he  was  very  liable  to  die.  So  I  went  at  onoe  for  a  policeman  and  had  him  taken  to 
the  jail,  where  he  died  in  one  or  two  hours. 

The  soldier  was  treated  worse  than  a  pauper  would  be  and  his  remains 
disposed  of  as  a  pauper's  remains.  Instead  of  being  taken  in  the  ambu- 
lance to  a  hospital,  or  a  physician  being  called  and  treatment  given  at 
the  hotel,  the  soldier  was  treated  like  a  criminal — ^taken  to  the  county 
jail  by  a  policeman,  and  his  remaina  taken  from  the  jail  to  the  potter's 
field  for  burial.  It  is  for  expenses  incurred  for  these  services  that  the 
city  of  St.  Cloud  now  asks  reimbursement,  stating  its  bill  as  follows : 

The  United  States 

To  the  city  of  St.  Cloud,  Minn.,  Dr. 
October  8,  1693.    To  expenses  of  burying  pauper,  £d.  Haskins,  who  died  in  said  cdty 
of  St.  aond,  Minn.,  on  October  8,  1890,  aa  follows: 

Amount  paid  to  C.  G.  Spioer  for  coffin |7.00 

Amount  paid  to  C.  G.  Spioer  for  removing  remains  to  graveyard 1.00 

Total $8.00 

The  question  is,  whether  a  municipal  corporation  that  buried  a  sol* 
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dier  aa  a  pauper  and  cared  for  him  as  such  during  his  last  sickness  is 
entitled  to  prosecute  said  soldier's  claim  for  pension  pending  at  the  time 
of  his  death,  from  the  fieust  that  it  thus  bore  the  expenses  of  his  last 
sickness  and  burial.  I  am  decidedly  of  the  opinion  that  it  has  no  interest 
in  said  claim,  and  is  therefore  not  entitled  to  prosecute  the  same. 

One  of  the  objects  of  the  act  was  to  reimburse  a  person  who  incurs 
an  expense  in  the  burial  of  a  destitute  pensioner,  or  one  entitled  to  a 
pension  at  the  time  of  his  death,  out  of  the  accrued  pension.  It  never 
was  designed  to  reimburse  a  municipal  corporation  for  moneys  paid  out 
of  the  pauper  fund,  whether  legally  or  illegally,  for  taking  an  ex-soldier 
to  the  county  jail  to  die,  and  from  there  to  tlie  potter's  field  for  burial. 
The  design  was  to  reimburse  those  who  had  performed  an  act  of  charity — 
not  to  replenish  a  pauper's  fund.  If  the  claimant  had  been  treated  as 
a  soldier  the  pretensions  of  the  interested  party,  in  the  absence  of  local 
law,  making  the  expenses  incurred  a  l^al  obligation,  might  perhaps  be 
treated  as  possibly  coming  within  the  purview  of  the  statute;  but  as 
he  was  treated  as  a  pauper,  buried  as  a  pauper,  and  the  bill  presented 
stated,  '^  to  expense  of  burying  pauper,  Ed.  Haskins,"  reimbursement 
should  be  sought  from  the  paupers'  fund  of  Stearns  County. 

For  the  reason  indicated,  the  action  of  your  Bureau  is  affirmed. 


abandonment  or  minors-adulterous  cohabitation-section 
4706,  revised  statutes. 

Charles  and  Caroline  McElhaney  (minors). 

1.  The  words  **on  presentation  of  sati&ractorj  evidenoe  thereof  to  the  Commissioner  of 

Pensions  "  as  used  in  section  4706  of  the  Revised  Statates  import  that  the  Commis- 
sioner's flinction,  in  cases  arising  thereunder,  is  not  merely  executive,  bat  judicial 
as  well ;  and 

2.  Where  satisfactory  evidence  has  been  presented  to  the  Commissioner  that  a  widow 

has  abandoned  the  care  of  the  minor  children  of  a  deceased  soldier,  ''or  is  an 
unsuitable  person,  by  reason  of  immoral  condact,  to  have  the  custody  of  the  same," 
nuch  children  may  be  pensioned  in  the  same  manner  as  if  no  widow  had  survived 
such  soldier,  regardless  of  a  certificate  of  a  probate  court  as  to  such  facts^.  (Case  of 
minors  of  Alfred  S.  Hamilton,  7  P.  D.,  437.) 

Assistant  Secretary  John   M,   Reynolds   to   the    Commissioner   of  Pensioniij 

September  IS,  1895. 

Charles  McElhaney,  a  minor  child  of  James  P.  McElhaney,  late  of 
Company  A,  One  hundred  and  sixty-eighth  New  York  Infantry,  filed 
a  claim  for  pension  under  the  general  law  May  8,  1876,  alleging,  among 
other  things,  that  the  soldier  died  at  Manassas,  Va.,  August  10,  1863, 
from  sunstroke,  his  wife  having  previously  abandoned  him ;  and  that 
claimant  was  born  November  30,  f856.    On  the  29th  day  of  May,  1886, 
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Caroline  McElhaney,  another  minor  child  of  the  soldier,  filed  a  claim 
for  pension,  alleging  that  her  father  died  at  Manassas  Junction  August 
2,  1863,  his  wife  having  fkbandoned  him  in  1859,  and  that  claimant  was 
bom  July  25, 1854.  She  also  alleged  that  her  father  was  a  member  of 
Company  A,  One  hundred  and  sixty-eighth  New  York  Infantry,  and 
that  her  brother  Charles  went  to  Texas  eight  years  prior  to  1886,  and 
not  having  been  heard  from,  was  supposed  to  be  dead. 

These  claims  were  rejected  April  24,  1895,  on  the  ground  of  claim- 
ants' inability,  although  aided  by  special  examination,  to  furnish  evi- 
dence showing  death,  or  remarriage  of  soldier's  widow,  or  that  the 
soldier  was  divorced  from  her. 

From  this  action  an  appeal  was  taken  August  23,  1895. 
The  reports  from  the  War  Department  show  that  James  P.  McEl- 
haney,  age  39  years,  private  of  Company  A,  One  hundred  and  sixty- 
eighth  New  York  Infantry,  was  enrolled  on  the  10th  day  of  October, 
1862,  at  Melkell,  for  nine  months,  and  is  reported  on  rolls  of  company 
to  June  30,  1863,  present;  July  and  August,  1863,  died  at  Manassas 
Junction,  Va.,  August  10,  1863.  The  final  statement  of  the  company 
commander  shows  that  he  died  in  regimental  hospital  at  Manassas 
Junction,  Va.,  August  10,  1863,  of  typhoid  fever. 

The  testimony  taken  on  special  examination  shows  that  the  soldier 
and  Ann  Terwilliger  were  married  November  28,  1849.  Three  chil- 
dren were  bom  to  them,  viz:  Charles,  bom  November  30,  1850 ;  a  girl 
that  died  soon  after  birth,  date  not  shown;  and  Caroline,  bom  July  25, 
1854.  In  August,  1858,  Ann  McElhaney  (soldier's  wife)  ran  away,  or 
eloped,  with  a  horse  thief  named  Charles  Fairbanks,  and  remained 
away  until  1860,  when  she  returned  to  her  mother's  house,  remained  a 
few  days  and  again  left,  and  since  that  time  her  relatives  and  friends 
in  the  vicinity  of  her  home  have  not  heard  of  or  from  her,  either 
directly  or  indirectly. 

A  certificate  from  the  surrc^ate  of  Orange  County,  N.  Y.,  dated  Feb- 
ruary 3,  1892,  is  filed  in  this  claim  setting  forth  that  satisfactory  evi- 
dence had  been  produced  before  said  court  that  said  widow  had 
deserted  her  husband  and  children  in  1860,  and  had  never  returned  to 
them,  and  that,  if  living,  she  was  an  unsuitable  person  to  have  the  care 
and  custody  of  said  children. 

Said  certificate  was  considered  of  no  efiect,  as  it  appeared  that  no 
notice  was  given  said  widow  as  required  by  section  4706  of  the  Revised 
Statutes. 

I  construed  section  4706,  Bevised  Statutes,  as  follows,  in  the  case  of 
the  minors  of  Alfred  8.  Hamilton.     (7  P.  D.,  437.) 

It  seems  to  me  that  the  words  ' '  on  presentation  of  satisfactory  evidence  thereof  to  the 
Commissioner  of  Pensions ''  very  clearly  import  that  the  Commissioner's  function  in  the 
class  of  cases  we  are  considering  is  not  merely  executive,  but  is  judicial  as  well.  Upon 
what  point  is  the  evidence  to  be  "satisfactory  "  to  him  ?    Kot  that  the  court  has  taken 
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action,  for  the  oertificate  of  the  court  ib  ooncluBive  evidence  and  the  only  admiflsible  evi- 
dence on  that  point  It  must  be  taken,  then,  that  "  satisfactory  evidence  thereof" 
means  satisfactory  evidence  that  the  widow  has  abandoned  the  care  of  the  children,  or 
is  an  nnsnitable  person,  by  reason  of  immoral  condnct,  to  have  custody  of  them.  It 
can  mean  nothing  else.  But  Congress  surely  did  not  intend  that  there  should  be  two 
sepamte  and  independent  determinations  of  these  facts — that  after  a  probate  court  had 
certified  that  "satisfactory  evidence"  of  such  facts  had  been  produced  before  it^  the 
Commissioner  should  require  that  *' satisfactory  evidence  "  of  the  facts  should  be  pre- 
sented to  him  before  he  could  take  action.  It  must  be  concluded,  therefore,  that  the 
intention  was  that  the  facts  might  be  established  by  proceedings  in  the  probate  court  or 
by  the  presentation  of  evidence  direct  to  the  Commissioner  of  Pensions.  And  this 
intention,  which  is  thus  plainly  deducible  from  section  4706,  Revised  Statutes,  as  it 
stands,  requires  for  its  full  and  accurate  expression  simply  the  restoration  of  the  word 
^*or,"  which  was  accidentally  omitted  in  the  revision  of  the  statutes. 

For  reasons  above  stated  the  interpretation  of  said  section  which  has  heretofore  pre- 
vailed in  the  Bureau  is  deemed  erroneous,  and  the  practice  of  requiring  a  certificate 
from  a  probate  court. that  a  widow  has  abandoned  the  care  of  the  soldier's  children,  or 
IB  an  unsuitable  person,  by  reason  of  immoral  conduct,  to  have  custody  of  them,  as  a 
preliminary  to  the  allowance  of  pension  to  such  children,  in  cases  where  the  fact  of  the 
abandonment  or  immoral  conduct  is  already  abundantly  established  by  evidence  on  file 
in  the  Bureau,  is  unwarranted  by  the  law. 

The  certificate  of  the  surrogate  of  Orange  County,  N".  Y.,  although 
not  in  due  form  according  to  the  statute,  is  evidence  of  the  facts 
therein  contained ;  but  independent  of  the  said  certificate,  I  am  of  the 
opinion  that  the  testimony  produced  on  special  examination  is  suffi- 
cient to  show  that  the  soldier's  wife  abandoned  the  care  of  her  chil- 
dren and  never  resumed  care  of  them  after  the  soldier's  death. 

It  is  not  material  whether  the  widow  is  living  or  dead,  as  her  right 
to  pension  was  forfeited  by  her  own  act. 

The  action  of  your  Bureau  is  therefore  reversed. 


navy  pbnsion8-navy  hospitai^-section  4818,  beyised 

statutes. 

Richard  Ewing. 

The  naval  home  in  Philadelphia  is  a  navy  hospital  within  the  meaning  of  seotlan 
4813  of  the  Revised  Statutes,  and  pensions  due  to  inmates  thereof  must,  under  the 
provisions  of  said  section,  be  paid  to  the  Secretary  of  the  Navy. 

Assidant   Secretary  John   M,   Reynolds   to   ike    Commismner   of  Penrians^ 

September  19^  1895. 

Pursuant  to  the  motion  filed  August  3, 1895,  by  James  E.  Brophy,  of 
this  city,  I  have  again  considered  the  question  raised  by  him  in  the 
appeal  filed  April  24, 1895,  in  the  case  of  Richard  Ewing,  late  of  Oom- 
pany  A,  Twenty-fifth  New  York  Infantry  Volunteers,  pensioner  under 
Certificate  No.  676,634.    Ewing  is  an  inmate  of  the  United  States 
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naval  heme  at  Philadelphia,  having  been  sent  there  from  the  naval 
hospital  at  Norfolk, "Va.,  on  his  own  request,  after  more  than  twenty 
years  of  honorable  service  in  the  United  States  Navy.  On  Jane  20, 
1893,  he  made  application  for  a  pension  under  the  act  of  June  27,  1890, 
on  account  of  service  in,  and  honorable  discharge  from,  the  Army  dur- 
ing the  late  war  of  the  rebellion  and  inability  to  earn  a  support  by 
manual  labor;  and  by  a  certificate  issued  October  20,  1894,  he  was 
granted  a  pension  under  said  act  at  the  rate  of  $6  per  month.  This 
pension  has  been  paid  to  the  Secretary  of  the  Navy  under  section  4813 
of  the  Kevised  Statutes,  which  provides  as  follows : 

Whenever  any  navy  ofiSoer,  seaman,  or  marine,  entitled  to  a  pension  is  admitted  to  a 
navy  hospital  the  pension,  dnring  his  continuance  in  the  hospital,  shall  be  paid  to  the 
Secretary  of  the  Navy  and  deducted  from  the  aooonnt  of  such  pensioner. 

The  contention  of  the  appeal  filed  April  24, 1895,  was  that  the  above 
section  had  no  application  to  inmates  of  the  naval  home  at  Philadel- 
phia for  the  reason  that  said  home  is  not  a  ''  naval  hospital,"  but  an 
'^asylum,"  and  the  inmates  thereof  are  not  officers,  seamen,  or  marines, 
but  civilians  who  have  been  discharged  from  the  United  States  naval 
service.  It  was  further  contended  that  by  virtue  of  section  4766  of 
the  Revised  Statutes  the  Commissioner  of  Pensions  is  left  without 
authority  to  pay  the  pension  to  any  person  other  than  the  pensioner 
himself. 

I  hold  that  the  naval  home,  or  asylum,  in  Philadelphia  is  a  ^'navy 
hospital "  within  the  meaning  of  section  4813  of  the  Revised  Statutes 
for  the  following  reasons : 

1.  Because  its  establishment  was  provided  for  in  an  act  entitled  '^An 
act  establishing  navy  hospitals,"  and,  conformably  to  the  terms  of  said 
act,  it  was  erected  on  one  of  the  sites  selected  for  navy  hospitals  and 
from  the  fund  set  apart  for  navy  hospitals. 

2.  Because  Congress  has  appropriated  money  for  its  improvement 
and  repairs  as  a  navy  hospital.  (9  Stat.  L.,  625,  and  11  id.  47,  245 
and  406.) 

3.  Because  it  falls  within  the  definition  of  ^^  hospital "  given  by  lexi- 
cographers. 

4.  Because  the  Secretary  of  the  Navy  holds  it  to  be  a  navy  hospital. 
This,  in  iteelf,  is  considered  a  sufficient  reason,  so  far  as  this  Depart- 
ment is  concerned,  because  the  Secretary  of  the  Navy  is  the  proper 
person  to  decide  the  status  of  the  several  branches  of  his  own  Depart- 
ment. 

It  being  decided  that  the  Philadelphia  home,  or  asylum,  is  a  ''  navy 
hospital "  within  the  meaning  of  section  4813  of  the  Revised  Statutes, 
it  is  clear  that  the  action  of  the  Commissioner  of  Pensions  in  paying 
pensions  of  the  inmates  of  that  institution  to  the  Secretary  of  the  Navy 
is  in  oonfonnity  with  the  law  unless  said  section  has  been  repealed. 
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It  is  a  common  thing  for  pension  enactments  to  spesLk  of  the  pro- 
posed beneficiaries  as  '^soldiers"  and  ^^ sailors,"  ^^  officers  in  the  Army," 
^^  enlisted  men  in  the  military  or  naval  service,"  etc.,  meaning  thereby 
civilians  who  have  been  discharged  from  service.  There  is  no  reason 
to  believe  that  the  words  '^  navy  officer,  seaman,  or  marine  "  in  section 
4813  of  the  Kevised  Statutes  were  used  in  any  different  sense.  This 
section  was  originally  enacted  as  part  of  section  5  of  the  act  of  Febru- 
ary 26,  1811,  which  was  the  act  providing  for  the  establishment  of 
navy  hospitals  and  '^a  permanent  asylum  for  disabled  and  decrepit 
navy  officers,  seamen,  and  marines."  I  am  unable  to  see  upon  what 
the  appellant  bases  his  theory  that  the  words  ^'  officer,  seaman,  and 
marine  "  in  the  fifbh  section  of  said  act  apply  only  to  persons  in  the 
service  when  he  must  admit  that  the  same  words  (pluralized)  in  the 
third  section  refer  to  persons  discharged  from  service.  In  my  opinion 
there  can  not  be  a  reasonable  doubt  that  the  meaning  and  intent  of 
section  5  was  that  whenever  any  navy  officer,  seaman,  or  marine  enti- 
tled to  a  pension  should  be  admitted  to  any  of  the  institutions  provided 
for  in  section  3,  his  pension  should,  during  his  continuance  in  such 
institution,  be  paid  to  the  Secretary  of  the  Navy. 

Congress  passed  an  act,  approved  July  8, 1870,  containing  the  follow- 
ing provisions,  which  were  subsequently  embodied  in  section  4766  of 
the  Revised  Statutes : 

That  hereafter  no  pension  shall  be  paid  to  any  person  other  than  the  pensioner  enti- 
tled thereto,  nor  otherwise  than  according  to  the  provisions  of  this  act;  and  no  warrant, 
power  of  attorney,  or  other  paper  executed  or  purporting  to  be  executed  by  any  pen- 
sioner to  any  attorney,  claim  agent,  broker,  or  other  person  shall  be  recognized  by  any 
agent  for  the  payment  of  pensions,  nor  shall  any  pensions  be  paid  thereon :  Provided^ 
That  payment  to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guardians 
of  such  persons  in  the.  manner  herein  prescribed:  And  provided  further,  That  pensions 
payable  to  persons  residing  in  foreign  countries  may  be  made  according  to  the  provis- 
ions of  existing  laws. 

It  is  contended  that  this  act  repealed  all  previous  directions  in 
regard  to  the  payment  of  pensions,  and  that  since  its  enactment  the 
Commissioner  of  Pensions  has  had  no  authority  to  pay  pensions  to  the 
inmates  of  the  naval  home  in  Philadelphia  to  any  one  except  the  pen- 
sioners themselves. 

If  the  section  of  the  act  above  referred  to  repealed  section  5  of  the 
act  of  February  26, 1811  (now  section  4813,  Rev.  Stat.),  it  must  be 
because  the  two  acts  are  inconsistent,  since  there  is  no  express  repeal. 
But  that  the  law-making  power  did  not  regard  them  as  inconsistent  is 
evinced  by  the  fact  that  they  were  both  substantially  reenaeted  in  1873 
as  part  of  the  Revised  Statutes. 

Laws  are  presumed  to  be  passed  with  deliberation  and  with  a  knowl- 
edge of  all  existing  laws  on  the  same  subject.  Revision  of  statutes 
implies  a  reexamination  of  them.    The  word  is  applied  to  a  restate- 
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ment  of  the  law  in  a  oorrected  or  improved  form.  Whatever  of  the 
old  law  is  restated  in  the  revision  is  continued  in  operation,  as  it  may 
operate  in  the  connection  in  which  it  is  reenacted.  (Sutherland  on 
Statntory  Construction,  sec.  154.)  One  statute  is  not  repugnant  to 
another  unless  they  relate  to  the  same  subject  and  are  enacted  for  the 
same  purpose.     (Id.  sec.  138.) 

The  purpose  of  the  act  of  July  8,  1870  (sec.  4766  Rev.  Stat.),  is 
very  plain.  It  was  designed  to  prevent  claim  agents,  attorneys, 
brokers,  and  other  persons  from  getting  possession  of  pension  money 
due  their  clients  and  appropriating  it  to  their  own  use.  It  was  not 
designed  to  change  existing  provisions  of  law  with  respect  to  the  pay- 
ment of  pensions  to  soldiers  or  sailors  who  were  inmates  of  homes,  or 
hospitals,  provided  at  public  expense. 

The  following  provisions  of  Hie  old  law  were  adopted  in  1873  as  sec- 
tion 4620  of  the  Revised  Statutes : 

The  fact  that  one  to  whom  a  jiensioD  has  been  granted  for  wounds  or  disability 
received  in  the  military  service  has  not  oontribnted  to  the  funds  of  the  Soldiers'  Home 
shall  not  preclude  him  from  admission  thereto.  But  all  such  pensioners  shall  surrender 
their  pensions  to  the  Soldiers'  Home  during  the  time  they  remain  therein  and  lecelYe 
its  benefits. 

Congress  passed  an  act,  approved  August  7, 1882,  providing  that  all 
pensions  and  arrears  of  pensions  payable  or  to  be  paid  to  pensioners 
who  were  or  should  become  inmates  of  the  National  Home  for  Disabled 
Volunteer  Soldiers  should  be  paid  to  the  treasurers  of  said  home.  On 
the  following  day  (August  8)  section  4766  of  the  Revised  Statutes  was 
reenacted  (with  some  amendments),  declaring  that  no  pension  should 
be  paid  to  any  person  other  than  the  pensioner,  without  any  clause 
repealing  said  act  of  August  7.  This  shows  conclusively,  to  my  mind, 
that  section  4766  was  not  intended  to  apply  to  the  inmates  of  sailor's 
or  soldier's  homes. 

It  is  to  be  observed  that  at  the  time  the  Revised  Statutes  were 
adopted  the  sailors  in  the  naval  home  in  Philadelphia  and  the  sol- 
diers in  the  soldiers'  home  in  this  city  stood  upon  the  same  footing  so 
far  as  the  enjoyment  of  their  pensions  was  concerned.  Since  then  the 
law  has  been  amended  with  respect  to  the  soldiers  (act  of  March  3, 
1883),  but  Congress  has  not  seen  fit  to  amend  it  with  respect  to  the 
sailors. 

That  there  is  some  just  cause  for  complaint  by  the  latter  is  not 
denied,  but  this  does  not  justify  an  executive  department  of  the  Gov- 
ernment in  ignoring  a  plain  provision  of  the  law.  The  appeal  for  relief 
should  be  to  Congress.  The  decision  affirming  the  action  of  your 
Boreaa  is  sustained.  ^ 
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mabriagb-evidbncb. 
Mary  F.  Barker  (widow). 

1.  The  verdict  of  a  jury  acquitting  an  attorney  or  agent  charged  with  preeenting  and 

prosecuting  a  fictitious,  false,  and  fraudulent  claim  for  pension  to  be  paid  appellant 
in  a  case  wherein  the  validity  of  her  marriage  was  in  question,  is  not  admissible  to 
show  that  she  was  lawfully  married  to  the  soldier  on  aooount  of  whose  death  she 
claims  pension. 

2.  The  soldier,  on  account  of  whose  death  appellant  claims  pension,  having  had  ample 

opportunity  to  know,  or  to  ascertain  upon  slight  inquiry,  that  Ws  first  wife  was 
living  when  he  married  appellant,  is  presumed  to  have  known  such  fact;  and  bis 
said  marriage  to  appellant  was  not  valid  under  section  3293  of  the  Code  of  Ten- 

Amstant    Secretary  John  M.   Reynolds  to    the    Commimoner  of  PenrionSy 

Septemier  19,  1896. 

In  response  to  your  reference  of  July  12,  1896, 1  have  again  consid- 
ered the  appeal  of  Mary  F.  Barker,  and  have  carefully  examined,  in 
connection  therewith,  the  evidence  filed  since  the  former  decision  was 
rendered. 

In  November,  1893,  appellant  was  granted  a  pension  (Certificate  No. 
385,587)  under  section  3  of  the  act  of  June  27,  1890,  as  the  widow  of 
James  F,  Barker,  formerly  a  soldier  in  Company  K,  Fifth  Tennessee 
Infantry.  On  March  5,  1895,  her  name  was  -dropped  from  the  roll  of 
pensioners  on  the  ground  that  she  was  not  the  legal  widow  of  said  sol- 
dier. An  appeal  was  filed  March  25,  1895,  which  was  considered  and 
the  action  of  your  Bureau  sustained  May  11,  1895. 

Since  the  promulgation  of  the  former  decision  an  abstract  of  the 
testimony  and  a  copy  of  the  indictment  in  the  case  of  the  United  States 
V,  John  L.  Brown  for  presenting  and  prosecuting  ^'  a  certain  false,  ficti- 
tious, and  fraudulent  claim  for  pension  to  be  paid  said  appellant, 
together  with  a  certificate  of  the  trial  judge  as  to  his  acquittal  and  the 
issues  involved  in  the  case,  and  certain  other  evidence  bearing  on  the 
legality  of  appellant's  marriage  to  soldier  have  been  filed. 

The  purpose  of  filing  this  evidence  was  to  show  that  the  validity  of 
appellant's  marriage  to  the  soldier  was  the  main  issue  involved  in  said 
criminal  prosecution,  and  that  the  finding  of  the  jury  thereon  has, 
therefore,  the  force  of  a  judicial  determination  that  she  is  soldier's 
lawful  widow  under  the  laws  of  Tennessee. 

The  indictment  in  that  case  was  found  under  a  statute  which  makes 
the  presentation  of  such  a  claim  a  crime  if  done  "  knowingly,"  and  in 
order  to  secure  a  conviction  the  Qovemment  was  required  to  show,  not 
only  that  Mary  F.  Barker  was  not  the  lawful  widow  of  the  soldier,  but 
that  the  defendant  knew  she  was  not  when  he  presented  and  prose- 
cuted her  claim  for  pension.  It  is  not  correct,  therefore,  to  say  that 
^'the  sole  point "  in  the  case  was  whether  appellant  was  the  lawftil 
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widow  of  said  soldier ;  nor  is  it  true  that  if  she  was  not  the  lawful 
widow  of  said  soldier  the  jury  was  bound,  ipso  facto,  to  find  a  verdict 
of  guilty. 

The  question  of  the  validity  of  the  appellant's  marriage  was  an  issue 
in  the  trial  to  this  extent  only,  that  it  was  essential  for  the  Govern- 
ment to  establish  the  invalidity  of  said  marriage  in  order  to  secure  a 
conviction ;  and  in  order  to  establish  the  invalidity  of  the  marriage 
under  the  statutes  of  Tennessee  it  was  necessary  to  show  that  the  sol- 
dier knew  that  his  first  wife  was  living  at  the  time  he  contracted  mar- 
riage with  the  appellant. 

In  a  criminal  prosecution  the  burden  of  proof  is  wholly  upon  the 
Government,  which  is  bound  to  establish  every  essential  fact  beyond 
reasonable  doubt.  Hence,  Judge  Key  instructed  the  jury  (properly, 
no  doubt,)  that  it  was  not  necessary  for  the  defendant  to  show  that  the 
soldier  believed  his  first  wife  to  be  dead,  but  that  it  devolved  upon  the 
Government  to  show  that  he  knew  her  to  be  living  at  the  time  he  mar- 
ried the  appellant.  As  the  Government  failed  to  prove  this  beyond  a 
reasonable  doubt  the  prosecution  on  the  criminal  charge  failed. 

But  it  is  a  well-established  rule  that  "a  verdict  and  judgment  in  a 
criminal  case,  though  admissible  to  establish  the  fact  of  the  mere  ren- 
dition of  the  judgment,  can  not  be  given  in  evidence  in  a  civil  action 
to  establish  the  facts  on  which  it  was  rendered.  (Greenleaf  on  Evi- 
dence, thirteenth  edition,  1,  537.)  The  parties  are  different  and  the 
rules  of  decision  and  course  of  procedure  are  different. 

The  soldier's  first  wife  was  not  a  party  to  the  criminal  case,  and  it 
would  be  manifestly  unjust  if  her  right  to  pension,  dower,  or  other 
appurtenance  of  widowhood  were  to  be  determined  by  the  result  of  a 
suit  to  which  she  was  a  stranger.  In  a  civil  action  involving  dower 
rights,  or  in  the  case  of  an  application  for  pension  the  burden  of  proof 
is  upon  the  party  asserting  title  and  the  decision  rests  upon  the  mere 
preponderance  of  evidence,  whereas  to  secure  conviction  upon  a  crimi- 
nal charge  the  guilt  of  the  party  defendant  must  be  shown  beyond  any 
reasonable  doubt. 

For  reasons  above  stated  it  is  obvious  that  the  finding  of  the  jury  in 
the  case  of  the  United  States  v.  John  L.  Brown,  that  they  believed  the 
last  marriage  of  the  soldier  was  a  legal  marriage,  is  not  conclusive 
upon  this  Department  in  the  consideration  of  the  appellant's  right  to 
pension. 

It  remains  to  be  considered  whether  the  additional  evidence  filed  for 
the  purpose  of  showing  that  the  soldier  was  informed  and  believed  that 
his  first  wife  was  dead,  warrants  a  reversal  or  modification  of  tl^e 
former  decision. 

The  law  governing  the  case  is  section  3293  of  the  Code  of  Tennessee, 
which  reads  as  follows :  ^ 

p.  D. — ^VOL.  8 i 
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A  second  marriage  can  not  be  contracted  before  the  dissolation  of  the  first.  But  the 
first  shall  be  regarded  as  dissolved  for  this  purpose  if  either  party  has  been  absent  five 
years  and  is  not  known  to  the  other  to  be  living. 

The  facts  are  that  the  soldier  and  his  first  wife  separated  about 
1868  or  1869,  that  he  subsequently  lived  in  Blount  and  Sevier  counties, 
Tenn.,  and  she  in  Graham  and  Haywood  counties,  N.  C,  and  that  they 
were  at  no  time  more  than  about  fifty  miles  apart ;  that  his  relatives 
and  hers,  with  whom  he  was  in  close  and  frequent  association,  were 
also  in  such  association  or  communication  with  her,  and  that  this  com- 
munication was  kept  up  until  after  the  marriage  with  appellant  in 
1883. 

Whether  or  not  the  soldier  knew  that  the  first  wife  was  living  at  the 
time  of  said  marriage  is  a  question  manifestly  not  susceptible  of  direct 
proof  by  the  testimony  of  witnesses.  It  is  a  matter  of  inference. 
That  he  had  ample  opportunity  to  know,  and  that  he  might  have 
readily  ascertained  the  fact  by  slight  inquiry,  there  can  be  no  question. 
Nor,  in  my  opinion,  can  there  be  any  doubt  that  it  was  his  duty  to 
make  reasonable  inquiry  before  taking  so  important  a  step  as  the  con- 
traction of  another  marriage,  involving,  as  it  did,  the  rights  of  two 
women  and  their  offepring.  It  would  be  contrary  to  public  policy, 
morality,  and  common  sense  to  hold  otherwise. 

I  think  the  words  ^^not  known,"  as  used  in  the  statute,  import  not 
merely  a  lack  of  absolute  and  certain  knowledge,  but  a  want  of  notice 
in  its  legal  acceptance — an  absence  of  such  information  or  means  of 
information  as  would  lead  a  prudent  man  to  make  inquiry  and  investi- 
gation. The  case  falls  within  the  principle  of  the  doctrine  of  con- 
structive notice,  which  has  been  well  stated  to  be  that  **  when  a  person 
is  about  to  perform  an  act  by  which  he  has  reason  to  believe  that  the 
rights  of  a  third  party  may  be  afiected  an  inquiry  into  the  facts  is  a 
moral  duty,  and  diligence  an  act  of  duty.  Hence,  he  proceeds  at  his 
peril  when  he  omits  to  inquire,  and  is  chargeable  with  a  knowledge  of 
all  the  facts  that  by  proper  inquiry  he  might  have  ascertained.  (Prin- 
gle  V.  Phillips,  6  Sandf.,  N.  Y.,  157.) 

Constructive  notice  is  a  question  of  law,  which  can  not  be  rebutted. 
Whatever  puts  a  party  upon  inquiry  amounts,  in  judgment  of  law,  to 
notice,  provided  the  inquiry  becomes  a  duty  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  diligence 
and  understanding.     (Am.  and  Eng.  Enc.  of  Law,  16,  792.) 

I  hold,  therefore,  that  upon  the  facts  shown  and  not  disputed  in  this 
case  the  soldier  must  be  presumed  to  have  known  that  his  first  wife 
was  alive  when  he  married  the  appellant. 

After  careful  consideration  I  am  constrained  to  adhere  to  the  opinion 
expressed  in  the  former  decision  that  the  first  marriage  was  not  dis- 
solved under  the  laws  of  Tennessee,  and  that  the  appellant  was  not 
legally  married  to  the  soldier  and  is  not  his  widow. 
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ACCRUED  PENSION— ACT  MARCH  «,  1895-L.B6AIj  REPRESENTATIVES. 

Adolph  Spbaggle  (deceased). 

The  act  of  March  1,  1880,  giving  the  Secretary  of  the  Interior  discretionary  power  to 
pay  the  accmed  pension  due  any  pensioner  at  his  death  in  case  no  widow  or 
child  survived  such  pensioner,  to  his  legal  representatives  was  repealed  by  the 
act  of  March  2,  1895;  and  from  and  after  the  approval  of  said  last  mentioned  act 
all  such  claims  must  be  adjudicated  thereunder,  whether  filed  before  or  since  its 


Assistant    Secretary   John    M,   Reynolds  to   the    Commissioner    of  Pensions, 

September  19,  1895, 

Appellant's  claim  (Certificate  No.  489,456)  as  the  administrator  of 
the  estate  of  the  soldier  Adolph  Spraggle,  late  of  Company  A,  Second 
California  Cavalry,  was  filed  March  3,  1892,  under  the  act  of  March  1, 
1889.  It  was  rejected  July  9,  1895,  on  the  ground  that  the  said  act 
was  repealed  by  the  act  of  March  2,  1895,  and  there  was  therefore  no 
authority  of  law  for  the  allowance  or  payment  of  his  said  claim.  The 
appeal  contends  that  this  claim  was  filed  and  established  prior  to  said 
repealing  act,  and  therefore  its  rejection  was  erroneous. 

The  soldier's  claim  was  allowed  July  11,  1890,  at  $4  per  month ,  com- 
mencing January  7, 1882.  He  died  July  31,  1890,  before  the  certificate 
of  pension  reached  him,  leaving,  so  far  as  appears,  no  widow  nor  minor 
child.  The  act  of  March  1,  1889,  provided,  under  these  circumstances, 
that  the  accrued  pension  might,  in  the  discretion  of  the  Secretary  of 
the  Interior,  be  paid  to  the  legal  representatives  of  the  pensioner. 
Pending  the  consideration  of  the  claim  of  the  administrator  for  the 
accrued  pension  the  act  of  March  2,  1895,  was  passed,  which  provides 
that  if  no  widow  or  child  survive  the  invalid  pensioner,  and  in  certain 
other  cases  not  in  point,  "no  payment  whatsoever  of  their  accrued 
pension  shall  be  made  or  allowed  except  so  much  as  may  be  necessary 
to  reimburse  the  person  who  bore  the  expenses  of  their  last  sickness 
and  burial,  if  they  did  not  leave  sufficient  assets  to  meet  such  expense." 
The  same  act  further  provides  that  "  all  prior  laws  relating  to  the  pay- 
ment of  accrued  pension  are  hereby  repealed." 

It  is  to  be  observed  that  this  act  relates  solely  to  the  payment  of 
accrued  pension.  Repealing  as  it  does  expressly,  all  prior  acts  on  that 
subject,  it  stands  as  the  only  existing  law  under  which  any  payment  of 
accrued  pension  can  be  made.  It  does  not  provide  for  payment  of  pen- 
sion under  any  circumstances  to  the  legal  representatives  of  the  deceased 
pensioner. 

The  contention  of  appellant  that  title  had  vested  in  him  as  adminis- 
trator under  the  act  of  March  1, 1889,  and  that  the  act  of  March  2, 1895, 
could  not,  under  the  Constitution  of  the  United  States,  be  so  construed 
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as  to  impair  a  vested  right,  is  not  sound.  No  pensioner  has  a  vested 
right  in  a  pension  and,  a  fortiori,  no  one  claiming  under  or  through  him 
can  have  such  right  therein  or  to  payment  thereof.  In  United  States 
V.  Teller  (107  U.  S.,  64),  the  Supreme  Court  said : 

No  pensioner  has  a  vested  legal  right  to  his  pension.  Pensions  are  bounties  of  the 
Government  which  Congress  has  the  right  to  give,  withhold,  distribute,  or  recall  at  its 
discretion. 

The  act  of  March  2,  1895,  operates  to  take  away  authority  thereto- 
fore existing  in  the  Secretary  of  the  Interior  for  the  payment  of  accrued 
pension  to  the  legal  representatives  of  pensioners.  The  rejection  is 
affirmed  accordingly. 


minors-section  8,  act  june  87,  1890. 

John  M.  Laughlin  (minor). 

1.  The  term  '*  permanently  helpless,"  in  the  third  section  of  the  act  of  June  27,  1890, 

is,  in  its  application  to  the  capacity  of  a  minor  to  earn  a  support,  relatively  of  the 
same  meaning  as  the  words  "  insane  "  and  ^ idiotic,"  used  in  the  same  clause. 

2.  The  continuance  of  pension  to  a  minor  who  has  been  pensioned,  after  he  has  become 

16  years  old,  is  based  on  the  fact  that  he  is  '^  permanently  helpless."  The  loss  of 
one  leg  does  not  render  a  minor  ^'permanently  helpless,"  in  contemplation  of  the 
statute. 

Assistant    Secretary   John    M.    Reynolds    to    the  Commissioner    of  Pensions  ^ 

September  19,  1895, 

John  M.  and  Nancy  Laughlin,  children  of  William  M.  Laughlin,  late  of 
Company  C,  Seventy-eighth  Ohio  Infantry,  were  pensioned  in  1867,  and 
drew  pension  until  they  were  respectively  sixteen  years  of  age,  the  one 
October  3,  1869,  and  the  other  December  2,  1872. 

Afterwards,  in  1872,  a  reissue  was  made  to  change  rank  and  rate,  the 
soldier  having  been  a  second  lieutenant  instead  of  a  sergeant,  as  stated 
in  the  first  certificate.  The  elder  of  these  children,  John  M.  Laughlin, 
filed  a  claim  June  11,  1894,  for  pension  under  the  proviso  to  the  third 
section  of  the  act  of  June  27,  1890,  alleging  that  he  is  permanently  help- 
less by  the  reason  of  the  loss  of  lefb  leg,  the  same  having  been  ampu- 
tated in  1868  as  the  result  of  an  injury. 

This  claim  was  r^ected  September  5,  1894,  and  again  April  26,  1896, 
after  a  medical  examination,  on  the  ground  that  claimant  is  not,  through 
alleged  loss  of  lefb  leg,  permanently  helpless,  as  contemplated  by  the 
act  of  June  27,  1890. 

From  this  action  appeal  is  taken  on  the  ground  that  appellant  believee 
himself  permanently  helpless  from  the  loss  of  lefb  leg  and  ii\jury  of  right 
leg  caused  by  an  explosion. 

The  only  evidence  showing  the  claimant's  condition  is  the  certifioate 
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of  a  medical  examination  held  January  1,  1895.  In  this  it  is  shown 
that  the  stump  of  left  leg  is  10  inches  long  and  end  of  bone  is  well 
covered,  but  there  is  some  tenderness  along  track  of  sciatic  nerve. 
There  is  no  evidence  of  existence  of  nerve  lesion,  and  the  claimant 
is  well  nourished,  skin  clear,  heart  regular  but  weak,  lungs,  liver,  and 
spleen  normal.  He  stands  on  sound  leg  without  assistance,  has  good 
muscular  development,  goes  about  alone,  and  has  no  impairment  of 
special  senses. 

The  provisions  of  the  act  of  June  27,  1890,  for  continuing  pension  to 
minor  children  who  are  "  insane,  idiotic,  or  otherwise  permanently  help- 
less," certainly  did  not  contemplate  the  conferring  of  such  benefit  on  a 
person  who  is  no  more  disabled  than  this  claimant  is  shown  to  be.  We 
may  judge  of  the  meaning  of  the  term  "  permanently  helpless ''  by  its 
conjunction  with  the  words  "  insane,"  "  idiotic,"  with  which  it  is  rela- 
tively synonymous,  as  shown  by  the  connecting  adverb  "  otherwise," 
this  identity  of  meaning  having  special  reference  to  the  ability  of  the 
beneficiary  to  earn  a  support.  That  is,  in  the  sense  that  an  insane  or 
idiotic  person  would  be  incapable  of  earning  a  living  or  attending  to 
his  personal  comforts,  so  one  suffering  from  permanent  injuries  or  dis- 
ease of  body  in  a  degree  that  would  prevent  him  from  performing  any 
labor  or  from  caring  for  himself  would  be  helpless,  and  entitled  tp  the 
benefits  conferred  by  the  said  proviso. 

The  act  of  June  27,  1890,  in  all  of  its  provisions,  indicates  the  inten- 
tion to  secure  to  the  several  classes  of  persons  mentioned  therein  such 
help  as  will  supplement  their  own  efforts  in  earning  a  support,  or  as 
will  supply  in  part  the  means  of  support  when  they  are  wholly  inca- 
pacitated for  earning  it.  To  the  soldier  himself  this  help  is  supplied 
when  he  is  suffering  from  a  permanent  disability,  mental  or  physical, 
which  materially  interferes  witli  his  capacity  to  labor.  To  the  parents 
of  such  soldier  the  same  benefits  as  the  general  laws  had  provided  were 
extended  when  they  are  without  other  present  means  of  support  than 
their  own  manual  labor.  To  the  widows  of  such  soldiers  the  help  is 
conferred  when  she  is  **  without  other  means  of  support  than  her  daily 
labor,"  and  to  minor  children  when  there  is  no  widow.  Then  there  is 
an  extension  of  the  same  help  to  such  children  of  the  soldier  as  having 
been  pensioned  as  minors  continue,  by  reason  of  infirmity,  in  a  state  in 
which  they  are  not  more  capable  of  helping  themselves  than  they  were 
as  minors,  or  in  short  are  "  permanently  helpless." 

In  this  proviso  there  is  no  reference  to  degrees  of  disability,  and  no 
title  is  conferred  except  when  there  is  "permanent  helplessness."  The 
claimant  in  this  case  is  not  helpless,  is  not  even  shown  to  be  totally 
disabled  for  manual  labor  or  incapable  of  earning  his  support,  and  he 
is  not  entitled  to  the  benefit  of  said  provision.  The  rejection  of  the 
claim  was  proper,  and  is  affirmed. 
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death  cause. 

Ellen  Flynn  (widow). 

Soldier's  death  (after  discharge)  from  poisoning  in  oonseqnenoe  of  a  mistake  made  by 
the  physician  who  -was  treating  him  for  a  disease  claimed  to  have  been  contracted 
in  the  service,  or  by  the  druggist  in  putting  up  the  medicine,  can  not  be  accepted 
as  being  so  directly  connected  with  his  military  service  as  to  warrant  the  allowance 
of  pension  to  his  widow  under  section  4702  of  the  Revised  Statutes. 

AsmtarU  Secretary  John   M.   Reynolds   to   the    Commissioner    of    Pensions^ 

September  21,  1895, 

It  appears  from  the  papers  in  this  case  that  the  soldier,  Thomas 
Flynn,  late  of  Company  C,  Eighth  New  Hampshire  Volunteers,  was  in 
the  military  service  of  the  United  States  from  December  21,  1861,  to 
December  31,  1864,  and  again  from  April  4,  1865,  to  May  6,  1865,  and 
died  April  12,  1871,  without  having  made  any  application  for  pension. 

Twenty-three  years  later  (April  19,  1894)  his  widow  applied  for  pen- 
sion claiming  that  his  death  was  due  to  a  complication  of  diseases  con- 
tracted while  in  the  Army.  She  had  previously,  on  July  11, 1890,  filed 
a  claim  under  the  act  of  June  27,  1890,  which  was  allowed  in  April, 
1893.  The  claim  under  the  old  law  was  rejected  in  May  last  on  the 
ground  that  the  soldier's  death  was  not  due  to  his  military  service. 
From  that  action  an  appeal  was  taken  August  24,  1895,  in  which  it  is 
contended  that  the  facts  in  evidence  warrant  a  special  examination. 

The  soldier  died  at  Lebanon,  N.  H.  The  town  records  show  that 
the  cause  of  death  was  poisoning  by  tincture  of  colchicum.  It  appears 
from  the  parole  testimony  that  he  was  afflicted  with  rheumatism  (alleged 
to  have  been  contracted  during  his  army  service)  and  was  under  med- 
ical treatment  by  Dr.  James  A.  Davis,  now  deceased,  who  prescribed 
tincture  of  colchicum.  The  doctor  claimed  that  the  druggist  made  a 
mistake  in  filling  the  prescription.  Be  that  as  it  may  it  seems  clear 
that  the  soldier's  death  was  not  caused  by  disease  contracted  in  the 
Army  or  otherwise,  but  was  due  to  a  blunder  made  either  by  his  physi- 
cian or  by  the  druggist.  It  may  be  said  that  there  would  have  been  no 
occasion  for  him  to  take  medicine  had  it  not  been  for  the  disease,  and 
that  his  death  was,  therefore,  indirectly  due  to  his  army  service  (assum- 
ing that  the  disease  originated  in  the  service),  but  I  am  of  the  opinion 
that  the  connection  is  too  remote  to  warrant  the  allowance  of  pension. 

Where  death  has  resulted  from  mistake  or  bad  judgment  on  the  part 
of  the  soldier  himself  in  taking  drugs  to  relieve  an  ailment  contracted 
in  the  service  it  has  been  held  that  his  widow  was  not  pensionable. 
(Alice  E.  Travers'  appeal,  1  P.  D.,  110.)  In  a  decision  on  the  appeal 
in  the  case  of  Sarah  A.,  mother  of  John  G.  Stack  (2  P.  D.,  153),  in 
which  it  was  shown  that  the  soldier  died  from  an  overdose  of  laudanum 
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taken  to  relieve  him  of  a  bowel  complaint  contracted  in  the  service, 
Assistant  Secretary  Hawkins  stated  the  rule  applicable  to  such  cases 
as  follows : 

It  is  a  weU-established  maxim  that  *'  in  law  the  immediate  and  not  the  remote  canse 
of  any  event  is  regarded.''  To  entitle  claimant  to  pension  the  death  of  her  son  mnst 
have  been  the  natural,  direct,  or  proximate  result  of  his  disease  contracted  in  the  service. 
If  any  other  canse  than  his  disease  or  its  legitimate  consequences  intervenes,  then  the 
death  becomes  too  remote  and,  therefore,  claimant  would  not  be  entitled  to  pension. 

The  decision  of  Assistant  Secretary  Bussey  in  the  case  of  Tamezen 
Ball,  mother  of  Augustus  F.  Caldecott  (3  P.  D.,  183;,  may  seem  to  be 
in  conflict  with  the  above,  but  that  decision  was  influenced  to  a  greater 
or  less  extent  by  the  following  circumstances : 

1.  There  was  some  doubt  as  to  whether  the  soldier  was  sane  at  the 
time  he  took  the  fatal  dose  of  laudanum,  it  being  shown  that  his  suffer- 
ings from  the  disease  contracted  in  the  service  had  been  so  intense  as 
to  impair  his  mental  faculties. 

2.  The  disease  itself  would  have  very  soon  ended  his  life  if  he  had 
not  taken  the  overdose  of  laudanum. 

3.  It  was  stated  by  his  physician  that  the  amount  of  laudanum  taken 
would  not  have  been  sufficient  to  cause  death  had  it  not  been  for  the 
enfeebled  condition  to  which  his  system  had  been  reduced  by  the  disease. 

Even  with  these  circumstances  shown  (none  of  which  appear  in  the 
case  now  under  consideration)  the  allowance  of  the  mother's  claim  was 
a  departure  from  the  general  and  long  settled  rule  stated  by  Assistant 
Secretary  Hawkins.  As  it  is  clear,  from  the  evidence  in  this  case,  that 
the  soldier's  death  was  not  the  direct,  natural,  or  proximate  result  of 
disease  contracted  in  the  service  but  was  due  to  a  blunder  or  accident, 
I  see  no  necessity  for  a  special  examination.  The  action  of  your  Bureau 
is  affirmed. 


BEMABRIAG£!-ACT  JUL.T  87,  1899. 

Margaret  A.  L.  Hinton  (alleged  widow). 

The  remarriage  of  the  widow  of  an  officer  or  enlisted  man  who  served  in  the  Indian  war 
ezclndes  her  from  the  benefits  provided  by  the  act  of  Jnly  27,  1892,  notwithstand- 
ing the  disBolntion  of  snch  remarriage  by  a  decree  of  divorce  entered  prior  to  the 
i  of  said  act. 


Assistant  Secretary  John  M,   Eeynolds    to    the    Commissioner  of   PermonSy 

September  19,  1895, 

Appellant  filed  a  claim  (No.  5,081)  for  pension  under  the  act  of  July 
27,  1892,  on  the  2d  day  of  December,  1893,  as  the  widow  of  Lewis 
Hinton,  formerly  a  soldier  in  Captain  Houston's  Spy  Battalion,  Illinois 
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Volunteers,  in  the  Black  Ha^k  Indian  war,  alleging  that  said  soldier 
died  February  29, 1862. 

Her  claim  was  rejected  May  15,  1895,  on  the  ground  of  her  remar- 
riage in  1872,  after  soldier's  death,  from  which  action  an  appeal  was 
taken. 

The  soldier  died  February  28,  1862.  According  to  appellant^s  own 
testimony,  taken  by  a  special  examiner  of  your  Bureau,  she  was  remar- 
ried to  one  Abner  Cosey  in  1872,  and  was  divorced  from  him  about  two 
years  thereafter.  The  records  of  the  circuit  court  of  Montgomery 
County,  111.,  show  that  said  Cosey  procured  a  divorce  from  appellant 
in  November,  1876,  on  the  ground  of  desertion. 

Section  1  of  the  act  of  July  27,  1892,  provides  pension  for  the  sur- 
viving widows  of  officers  and  enlisted  men  who  served  in  the  Black 
Hawk  war,  etc.,  ^^ Provided,  that  such  widows  have  not  remarried." 

By  the  proviso  to  said  section  all  widows  who  have  remarried  are 
particularly  excepted  from  the  beneficial  provisions  of  said  act,  and 
the  decree  of  divorce  referred  to  does  not  operate  to  except  appellant 
from  the  proviso  contained  in  said  section. 

The  action  of  your  Bureau  was  proper  and  the  same  is  accordingly 
affirmed. 


x.ixe  of  duty-personal  altercation. 

Bowman  H.  Peterson. 

Claimant,  who  was  shot  hy  a  civilian  in  consequence  of  remarks  made  by  him  relative 
to  a  quarrel  then  in  progress  between  such  civilian  and  another  officer  of  claimant's 
regiment,  is  held  not  to  have  been  in  the  line  of  duty,  regardless  of  the  question  as 
to  whether  or  not  his  remarks  were  sufficient  provocation  for  the  shooting. 

Assistant  Secretary   John   M,   Reynolds    to    the    Commissioner    of  Pensions, 

October  31,  1895, 

Claimant  was  surgeon  of  the  Eighth  Missouri  Infantry  from  June 
12,  1861,  to  March  28,  1862.  April  10,  1896,  he  filed  an  application 
(No.  1,166,463)  for  pension  on  account  of  a  pistol-shot  wound  of  the 
back  incurred  at  Cairo,  111.,  in  the  summer  of  1861.  His  claim  was 
rejected  by  your  Bureau  in  September  last  on  the  ground  that  said 
wound  was  not  received  in  the  line  of  dutj\  From  that  action  an 
appeal  is  taken. 

It  appears  from  the  evidence  that  while  claimant's  regiment  was  sta- 
tioned at  Cape  Girardeau,  in  the  summer  of  1861,  it  issued  a  paper 
called  the  "Zouave  Register,*' of  which  Lieutenant-Colonel  Peckham 
was  the  editor.  An  article  published  in  said  paper,  it  appears,  gave 
ofiense  to  a  citizen  named  Kelley,  a  correspondent  of  another  paper, 
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who  sent  word  to  said  oflBcer  that  he  would  demand  satisfaction.  In 
September  of  that  year,  while  said  lieutenant-colonel  and  claimant 
were  stopping  at  the  St.  Charles  Hotel,  Cairo,  111.,  en  route  to  Paducah, 
Ky.,  Kelley  came  to  the  hotel  and  sent  word  that  he  wished  to  see 
Colonel  Peckham.  Claimant,  having  finished  his  dinner,  walked  into 
the  room  where  Kelley  was  waiting  and  asked  him  if  the  note  sent 
Colonel  Peckham  was  meant  to  apply  to  the  regiment  or  the  individual. 
Kelley  answered  that  it  was  meant  to  apply  to  the  latter,  when  claim- 
ant remarked:  **You  are  a  fool  for  taking  offense  at  such  a  trivial 
matter,"  and  walked  away.  Kelley  followed,  and,  without  speaking 
farther,  drew  a  pistol  and  fired,  the  ball  entering  claimant's  back. 

It  is  contended  by  the  claimant  that  the  shot  was  fired  at  the  lieu- 
tenant-colonel, and  not  at  him,  but  there  is  no  evidence  that  he  aimed 
at  the  lieutenant-colonel,  or  that  the  colonel  was  in  the  room  at  the 
time. 

While  claimant  was  not  originally  a  party  to  the  quarrel,  he 
obtruded  himself  into  it  by  his  remarks.  Whether  or  not  the  provoca- 
tion given  was  sufficient  to  justify  the  shooting  is  immaterial,  as  it  is 
clear  that  in  accosting  Kelley  as  he  did  he  was  not  in  the  performance 
of  any  military  duty,  and  the  service  was  not  responsible  for  injuries 
growing  out  of  such  personal  altercation.  (Appeal  of  Mary  A. 
McManus,  4  P.  D.,  346.) 

The  action  of  your  Bureau  is  accordingly  affirmed. 


skrvtce— enlistment— act  jult  «t,  1898. 
James  M.  Griffin. 

CHaimant  eDtered  the  service  in  the  place  of  his  brother  and  assumed  liis  brother's  name, 
serving  more  than  thirty  days.  The  record  of  the  War  Department  shows  that  he 
was  accepted  into  the  service  in  the  manner  specified,  and  that  his  service  is  regarded 
by  that  Department  as  separate  and  distinct  from  that  of  the  principal  (his  brother) 
and  as  having  been  entered  upon  under  an  implied  contract  equivalent  to  an  enlist- 
ment and  muster  into  the  ser\ioe  of  the  United  States. 

Heldj  That  his  service  meets  the  reouirements  of  the  statute,  and  he  is  entitled  to  pen- 
sion thereunder. 

AsdetarU   Secretary   John    M,    Reynolds    to   the    Commissioner   of  Pensions, 

October  SI,  1895. 

This  claimant  filed  bis  application  for  pension  (No.  4,922)  August  16, 
1894,  alleging  service  in  Captain  Calhoun's,  afterwards  Capt.  John  Jones' 
company,  Georgia  Militia,  in  the  war  with  the  Creek  Indians.  In  explan- 
ation of  his  service  he  states  in  an  affidavit,  filed  with  his  declaration, 
that  his  brother,  Charles  W.  Griffin,  had  originally  enlisted  in  May  or 
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June,  1836,  in  Captain  Calhoun's  company,  and  after  serving  something 
over  a  month  requested  claimant  to  take  his  place,  which  he  did,  and 
served  out  the  term  as  a  substitute  and  was  discharged  with  the  com- 
pany which  was  then  commanded  by  Capt.  John  Jones.  The  reason  of 
this  was  that  the  brother  had  a  family  who  greatly  desired  his  presence 
at  home. 

The  claim  was  rejected  January  6,  1894,  on  the  ground  that  there  is 
no  record  that  claimant  was  an  enlisted  man,  and  he  is  not  therefore 
entitled  to  pension. 

From  this  action  appeal  is  made  by  G.  W.  Morrell,  attorney,  who 
states  that  it  is  not  claimed  that  the  claimant  was  regularly  enlisted 
but  that  he  served  as  a  substitute  for  his  brother,  and  his  service  was 
for  more  than  thirty  days  and  he  should  be  pensioned. 

The  only  question  at  issue  in  this  case  is  whether  the  claimant  was 
enlisted  into  the  service  of  the  United  States.  If,  as  the  attorne}'^  admits, 
he  was  not  enlisted  but  served  as  a  substitute  for  and  in  place  of  his 
brother  his  claim  must  fall,  because  there  is  no  provision  of  law  for 
allowing  pension  for  such  service.  Section  4693  Revised  Statutes,  para- 
graph 1,  and  the  act  of  July  27,  1892,  are  specific  in  requiring  that  the 
beneficiaries  thereunder  must  have  been  enlisted  into  the  service  of  the 
United  States.  In  several  cases,  some  of  which  involved  a  like  state 
of  facts  to  this  one,  and  others  where  the  question  at  issue  was  the  same, 
I  have  had  occasion  to  point  out  that  the  basis  of  all  claims  for  pension 
is  the  enlistment  of  the  soldier  on  whose  account  the  claim  is  made. 
(See  the  cases  of  Mary  E.  Davis  and  Hannah  Chapman,  7  P.  D.,  56 
and  385.) 

In  the  decisions  referred  to  it  is  held  that  all  questions  touching  the 
service  of  a  soldier  are  to  be  distinctly  settled  by  the  War  Department, 
and  upon  the  report  of  that  Department  the  title  to  pension  will  be 
determined. 

In  this  case  the  report  is  as  follows : 

C.  W.  GriflSn,  Capt.  John  Jones'  (formerly  Capt.  E.  N.  Calhoun's)  couipany^  WootVs 
Battalion,  Third  Brigade  Georgia  Militia  Inlautry  (Creek  war),  was  enrolled  June  \ 
1836,  at  West  Point,  Ga.,  and  mustered  out  with  company  August  18,  183fi,  at  same 
place.  No  evidence  that  soldier  ever  furnished  a  substitute.  Name  of  James  M.  Griffin 
has  not  been  found  on  the  rolls  of  company. 

A  report  from  the  Second  Auditor,  Treasury  Department,  is  similar 
to  the  above.  A  later  report  from  the  War  Department  dated  December 
29,  1894,  is  as  follows : 

It  has  this  day  been  determined  by  this  Department  that  James  M.  Griffin  was  accepted 
into  the  service  of  the  United  States  on  or  about  July  15,  183G,  as  a  private  in  Capt.  John 
Jones'  company.  Wood's  Battalion,  Third  Brigade  Georgia  Militia  Infantry,  Creek  war; 
that  he  assumed  the  name  of  Charles  W.  Griffin  who  was  discharged  the  service  on  or 
about  the  same  date,  and  that  he  took  Charles  W.  Griffin's  place  in  the  company  and 
was  mustered  out  of  service  with  it  August  18,  1836. 
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The  &ctB  here  stated  are  also  shown  in  the  evidence  filed  in  the  claim 
for  pension.  This  report,  without  distinctly  stating  that  the  claimant 
was  enrolled  or  enlisted  seems  to  imply  that  such  was  the  fact.  The 
statement  that  he  was  accepted  into  the  service,  that  his  brother  was 
discharged  about  the  same  time,  that  he  served  the  rest  of  the  term  and 
was  mustered  out  with  the  company,  indicates  that  there  was  an  enlist- 
ment of  claimant,  a  separate  and  distinct  service  of  the  two  men  of  more 
than  thirty  days  each,  and  a  separate  dischai^e  of  both.  Except  that 
nothing  in  regard  to  a  soldier's  service  may  be  taken  by  implication, 
and  that,  as  before  stated,  it  is  the  province  of  the  War  Department  to 
determine  the  precise  status,  it  would  be  justifiable  to  infer  from  this 
report  that  not  only  did  claimant  take  his  brother's  place  as  a  substi- 
tute, but  that  he  was  enrolled  and  served  for  himself  in  a  separate  term 
of  service,  his  brother  having  been  discharged.  The  fact  that  he  bore 
his  brother's  name  is  of  little  consequence,  if  it  is  a  fact  that  he  entered 
himself  into  a  contract  of  enlistment  with  the  Government  and  was 
accepted  for  himself  and  not  for  his  brother. 

In  accordance  with  this  view  when  the  appeal  was  first  considered 
it  was  deemed  proper  to  request  an  additional  report  from  the  War 
Department  as  to  whether  claimant's  service  was  regarded  as  separate 
and  distinct  from  that  of  his  brother,  and  as  rendered  under  an  enlist- 
ment by  himself.  In  response  to  this  request  the  following  report  was 
made: 

That  the  service  of  the  substitute  in  this  case  is  regarded  by  this  Department  as  sep- 
arate and  distinct  from  that  of  the  principol,  and  as  having  been  entered  upon  under  an 
implied  contract  equivalent  to  an  enlistment  and  muster  into  the  service  of  the  United 
States. 

This  statement  effectually  settles  the  status  of  appellant  and  places 
him  upon  a  pensionable  basis.  He  entered  the  service  in  the  capacity 
of  a  substitute  but  was  subsequently  recognized  as  performing  an  indi- 
vidual service  under  an  implied  contract  equivalent  to  an  enlistment, 
personal  in  all  respects  except  in  name,  and  entitled  to  all  emoluments 
of  pay,  bounty,  and  pension,  that  an  original  enlistment  in  his  own 
name  would  have  given  him. 

The  rejection  of  the  claim  is  reversed,  and  the  papers  are  returned 
for  a  readjudication  in  accordance  with  the  facts  as  stated. 


di8i-oyal.ty— discharge— desertion— act  june  «7,  1890, 
Isaac  N.  Babb  alias  John  Dunlap. 

1.  Involuntary  service  in  Ck>nfederate  army  hy  a  conscript  does  not  bring  a  claimant 

for  pension  within  the  provisions  of  section  4716  of  the  Revised  Statutes. 

2.  Appellant  was  22  years  old  when  he  entered  the  Confederate  service.     The  age  limit 

of  the  oonsoription  law  of  the  Confederacy  of  April,  1862,  was  from  18  to  35  years; 
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that  of  September,  1862,  18  to  45  years;  and  of  the  law  of  February,  1864,  from  17 
to  50  years,  and  appellant  was  subject  to  oonscription,  as  alleged  and  shown. 
3.  An  honorable  discharge  from  all  service  contracted  to  be  performed  during  the  war 
of  the  rebellion  is  a  prerequisite  to  pension  under  the  second  section  of  the  act  of 
June  27,  1890,  and  appellant's  desertion  from  the  United  States  service  in  1863, 
and  failure  to  receive  an  honorable  discharge  bars  his  right  to  pension  under  said  act. 

Assistant   Secretary    John    M.  Reynolds    to    the    Commissioner    of   Pensions^ 

September  IS,  1895, 

May  11,  1892,  appellant  was  pensioned  (Certificate  No.  16,762), 
under  the  second  section  of  the  act  of  June  27,  1890,  at  the  rate  of  $12 
per  month  from  July  5,  1890. 

July  30,  1896,  after  due  notice,  his  name  was  dropped  from  the  roll 
under  section  4716  of  the  Revised  Statutes,  "on  the  ground  of  disloy- 
alty, he  having  previously  served  in  the  Confederate  army." 

From  this  action  he  appeals,  contending  that  he  was  a  Union  man 
during  the  war  of  the  rebellion,  and  that  his  service  in  the  Confederate 
army  was  involuntary,  having  been  conscripted  into  the  service  and 
made  his  escape  as  soon  as  possible. 

Tlie  War  Department  reports  Isaac  N.  Babb,  Company  A,  Sixtieth 
Tennessee  Infantry,  C.  S.  A.,  enrolled  August  1862,  at  Jonesboro,  for 
three  years,  and  captured  at  Big  Black,  Miss.,  May  7,  1863. 

Records  of  Camp  Morton,  Ind.,  showed  Isaac  N.  Babb,  Sixtieth 
Tennessee  Volunteers,  prisoner  of  war,  enlisted  in  the  Twenty-third 
Indiana  Battery  June,  1863.  The  records  of  said  battery  show  that 
he  was  enlisted  June  11,  1863,  and  deserted  September  17,  j.863. 

He  served  in  the  United  States  Navy  from  February  17,  1864,  to 
March  1,  1865. 

If,  as  alleged,  appellant's  service  in  the  Confederate  army  was  not 
voluntary,  but  wholly  compulsory,  he  is  excepted  from  the  operation  of 
section  4716  of  the  Revised  Statutes  (appeal  of  Augustus  Longee,  7 
P.  D.,  586),  and  the  dropping  of  his  name  on  the  ground  stated  was 
error. 

The  first  Confederate  conscription  law,  passed  April  16,  1862,  fixed 
the  age  limit  at  from  18  to  35  years;  the  second,  passed  September  27, 
1862,  from  18  to  45 ;  and  third,  passed  in  February,  1864,  from  17  to 
50  years. 

Soldier  was  22  years  old  when  he  entered  the  Confederate  service,  so 
he  was  subject  to  conscription. 

It  is  satisfactorily  shown  by  testimony  of  neighbors  and  members  of 
the  Sixtieth  Tennessee  Confederate  Volunteers  that  appellant  was  a 
Union  man ;  that  he  was  conscripted,  and  arrested  and  brought  to  the 
regiment ;  that  he  cheered  for  President  Lincoln  and  the  Union  after 
joining  the  regiment,  and  was  known  in  his  company  as  a  sympathizer 
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with  the  Union  cause  and  was  under  arrest  for  his  expressions.  His 
explanation  of  his  desertion  from  the  Twenty-third  Indiana  Battery  was 
that  a  sergeant  in  his  regiment  who  was  in  prison  with  him  when  he 
enlisted  in  said  battery  threatened  to  inform  the  Confederate  authorities 
in  order  that  he  might  be  shot  if  captured,  and  hearing  that  this 
battery  had  been  ordered  to  Tennessee  he  feared  the  consequences  and 
deserted,  but  subsequently  enlisted  in  the  navy  under  the  name  of 
Dunlap. 

I  am  of  the  opinion,  therefore,  that  appellant's  service  in  the  Con- 
federate army  was  not  voluntary  but  compulsory,  and  that  the  drop- 
ping of  his  name  from  the  roll  upon  the  ground  assigned  by  you— dis- 
loyalty— under  section  4716  of  the  Revised  Statutes,  was  error. 

But  a  record  of  desertion  from  the  Twenty-third  Indiana  Battery 
stands  against  him  which  the  War  Department  refuses  to  remove;  and 
under  the  rules  of  the  Department  he  can  not  be  pensioned  under  the 
act  of  June  27,  1890,  unless  he  has  received  an  honorable  discharge 
from  the  entire  service  he  contracted  to  serve  during  the  war  of  the 
rebellion,  and  your  action  is  affirmed  upon  this  ground,  and  not  that 
stated  by  your  Bureau. 


PRACTICE- APPEALr-RBCORD, 

William  E.  Seavy. 

1.  It  is  within  the  discretion  of  the  Commissioner  of  Pensions  to  decline  to  indicate  to 

an  attorney  wherein  certain  evidence  filed  fails  to  estahlish  the  fact  intended. 

2.  The  attorney  has  the  right  of  appeal  when  the  record  is  complete. 

Assistant   Secretary   John    M,    Bej/nolds    to    the   Cmnmissioner    of  Pensions, 

November  23,  1895. 

Appellants,  on  June  24,  1895,  asked  to  be  advised  by  you  wherein 
the  evidence  of  J.  H.  Hopper  and  John  Morrison,  filed  in  the  claim  of 
William  E.  Seavy,  late  of  Company  C,  Seventh  Wisconsin  Infantry 
(No.  399,953),  failed  to  establish  the  incurrence  of  the  disability  upon 
which  pensionable  title  is  based. 

August  29,  1895,  appellants  filed  their  appeal  from  your  refusal  to 
supply  the  information  desired,  alleging  their  inability  to  intelligently 
proceed  with  the  prosecution  of  the  claim  unless  advised  wherein  said 
evidence  is  insufficient. 

It  would  seem  that  defective  evidence  should  be  as  readily  discover- 
able by  an  intelligent  attorney  as  by  the  examiners  of  your  Bureau. 
As  competent  attorneys,  learned  in  law,  the  weight  of  evidence  should 
be  even  more  apparent  to  the  latter.  It  is  to  the  attorney's  interest  to 
secure  the  best  evidence  obtainable.     It  is  his  duty  as  well  to  ascertain 
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the  status  and  requirements  of  the  claim.  It  is  not  claimed  that  this 
has  not  been  done.  I  understand  it  is  the  usual  course  in  your  Bureau 
to  advise  an  attorney  of  these  facts. 

A  certain  disability  conceived  to  give  rise  to  pensionable  title  is 
alleged  by  a  claimant.  He  must  prove  it  was  incurred  in  or  was  due 
to  his  army  service.  It  should  not  be  a  difficult  task  for  any  attorney 
to  determine  the  manner  of  procedure  and  the  character  of  evidence 
necessary  in  each  case.  For  instance,  take  the  claim  under  considera- 
tion. The  soldier  alleged  the  incurrence  of  deafness  in  the  service. 
Appellants  are  no  doubt  aware  that  no  medical  or  other  record  evi- 
dence of  its  existence  in  service  was  found.  They  are  also  aware  that 
the  claimant,  even  with  the  aid  of  careful,  special  examination,  has 
failed  to  establish  his  claim.  Cumulative  evidence  would  be  of  little 
or  no  value.  Evidence  to  be  effective  would  have  to  be  positive,  satis- 
factory, and  of  great  weight.  There  is  as  plain  an  issue  presented  as 
one  could  expect  to  find.  The  appellants  should  be  able  to  tell  whether 
affidavits  filed  by  them  are  worth  anything,'  and  are,  in  form  or  sub- 
stance, what  they  should  be. 

It  should  not  be  necessary,  nor  would  it  be  wise,  to  make  your  exam- 
iners parties  to  the  prosecution  of  the  claim.  The  requirements  in  the 
case  under  consideration  seem  plain,  but  cases  arise  where  a  nicety  of 
discrimination  is  needed  as  to  what  evidence  would  be  most  desirable. 
The  examiners'  judgment  might  be  at  fault.  If  relied  upon  by  the 
attorney  and  rejection  might  ensue,  it  is  not  improbable  you  would  be 
called  upon  to  explain  a  procedure  not  contemplated  by  law  and  lead- 
ing to  many  vexatious  and  unnecessary  issues. 

Again,  should  you  adopt  the  course  of  advising  attorneys  that  cer- 
tain affidavits  filed  by  them  in  support  of  a  claim  are,  for  instance, 
false,  or  that  the  affiants  are  found  not  to  be  creditable,  there  would 
follow  the  filing  of  affidavits  to  disprove  and  rebut  the  charge,  and 
thus  bring  into  the  ease  a  collateral  issue  wholly  unwarranted,  and  I 
am  sure  also  subversive  of  claimant's  interests. 

Briefly,  I  may  assign  these  additional  reasons  for  denying  the  priv- 
ilege claimed. 

1.  Correspondence,  cross-examination,  or  special  examination  are 
found  to  lead,  in  many  cases,  to  a  modification,  retraction,  or  denial  of 
statements  made  in  an  original  affidavit. 

2.  An  appeal  to  an  ignorant  affiant,  or  one  unlearned  in  pathology, 
or  who  does  not  realize  the  inconsistency  or  irrelevancy  of  his  state- 
ments, will  often  insure  a  more  certain  and  definite  statement,  thereby 
rendering  an  apparently  worthless  affidavit  of  real  value. 

3.  All  the  evidence  filed  must  be  considered  as  an  entirety.  The 
effect  of  one  affidavit  can  not  ordinarily  be  stated  before  it  is  consid- 
ered with  the  rest.     I  think  you  should  be  permitted  to  exercise  your 
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diBcretion  as  to  stating  your  position  in  a  case  before  you  have  received 
and  reviewed  it  as  an  entirety. 

4.  I  accept  your  saggestion  that  a  pre-acknowledgment  or  admission 
of  error  would  embarrass  the  Department  on  appeal.  For  on  appeal 
your  admissions,  if  conceived  to  be  erroneous,  would  have  to  be  repu- 
diated by  those  holding  appellate  jurisdiction. 

5.  That  courtesy  should  be  extended  affiants  which  would  preclude 
any  intimation  of  fraud,  untruthfulness,  or  error  in  their  affidavits, 
until  an  investigation  or  a  review  of  all  the  evidence  should  disclose 
this  to  be  undisputable. 

6.  Both  the  attorney  and  his  client  have  the  right  of  appeal  to  the 
Department  upon  final  adjudication  in  your  Bureau,  and  then,  upon 
the  whole  record,  any  assignment  of  error  can  and  will  receive  an  intel- 
ligent consideration. 

I  shall  not  discuss  the  opportunities  affi)rded  unscrupulous  attorneys 
for  securing,  upon  a  pretext,  information  which  might  lead  to  the  per- 
petration of  fraud  in  the  allowance  of  claims  devoid  of  merit.  The 
case  under  consideration  has  been  in  the  hands  of  ten  special  exam- 
iners. It  would  seem  that  the  Government  may  not  be  charged  with , 
any  denial  of  aid  to  this  soldier  to  enable  him  to  establish  his  claim. 
Nor  would  it  appear  that  any  reasonable  doubt  should  exist  in  the 
minds  of  the  claimant's  attorneys  as  to  the  probable  effect  of  two  affi- 
davits, which  they  have  supplied,  upon  the  great  mass  of  testimony  with 
which  they  are  presumably,  in  the  interests  of  their  client,  familiar. 

This  is  an  ex  parte  proceeding,  but  even  under  ordinary  legal  pro- 
cedure appellants  could  scarcely  hope  to  have  disclosed  to  them  the 
condition  or  effect  of  evidence  filed  by  them  in  support  of  their  conten- 
tion until  their  case  was  closed. 

I  conceive,  morever,  that,  in  issues  of  this  kind,  you  are  warranted 
in  exercising  your  own  discretion,  leaving  to  the  attorney  the  right  of 
appeal  to  this  Department  upon  the  whole  record. 

I  have  neither  considered  nor  passed  upon  the  character  or  effect  of 
the  two  affidavits  in  dispute,  for  this  is  not,  «nd  can  not,  as  heretofore 
stated,  ordinarily  become  an  issue  on  appeal  until  final  adjudication  in 
your  Bureau. 


NOTICE-EXTENSION  OF  TIME. 

Francis  S.  Flint. 

June  13,  18ft5,  notice  was  given  claimant  to  show  cause  why  his  name  should  not  be 
dropped  from  the  roll.  July  23,  1695,  he  requested  more  time,  stating  that  he  had 
been  unavoidably  delayed  in  procuring  his  evidence.  His  name  was  dropped  from 
the  roll  August  1, 1895,  and  on  August  16,  1895,  he  furnished  the  evidence  promised. 

Hddj  That  the  case  should  be  reopened  and  said  evidence  considered. 
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Assistant  Secretary  John  M.  Reynolds    to    the   Commisdoner    of    PensionSj 

November  2S^  1895. 

Claimant,  late  of  Second  Battery,  Minnesota  Light  Artillery,  on 
October  2,  1895,  appealed  from  the  action  of  your  Bureau  of  August 
1,  1895,  dropping  his  name  from  the  rolls,  contending  that  the  notice 
served  upon  him  under  the  provisions  of  the  act  of  December  21, 1893, 
was  defective  in  not  stating  the  grounds  and  reasons  of  the  proposed 
dropping.  He  further  contends  that  being  unable  to  furnish  the  med- 
ical evidence  within  the  thirty  days  named  in  the  notice  of  June  13, 
1895,  he  asked  for  additional  time,  which  he  supposed  was  granted,  and 
that  on  August  12,  1896,  he  furnished  the  evidence  required  by  the 
notice,  but  in  the  meantime  his  name  had  been  dropped  for  failure  to 
furnish  the  evidence  within  the  thirty  days. 

It  appears  from  the  files  of  the  case  that  on  July  23,  1896,  claimant 
addressed  a  communication  to  your  Bureau,  in  which  he  stated  that  he 
had  been  unavoidably  delayed  in  procuring  his  evidence,  the  doctors 
not  being  where  he  could  reach  them  without  trouble,  and  requested  an 
extension  of  time,  promising  to  furnish  the  evidence  the  next  week. 

This  letter  bears  the  stamp  of  your  Bureau  as  received  July  25, 1895. 
On  August  1,  1896,  your  Bureau,  without  waiting  for  the  testimony 
promised,  took  action  on  his  case  and  dropped  his  name  from  the  roll 
on  the  ground  of  ^*  no  response  to  thirty  days  notice  to  drop." 

On  August  16,  1895,  the  affidavits  of  his  physician  and  others  were 
received  at  your  Bureau  as  evidenced  by  the  office  stamp,  but  the  same 
have  never  been  considered. 

I  am  of  the  opinion  that  the  action  appealed  from  should  be  rescinded, 
the  case  reopened,  and  the  evidence  filed  by  claimant  considered  by 
your  Bureau,  and  it  is  so  ordered. 


service— recobd. 

Phillip  John. 

1.  The  report  of  the  War  Department  showing  that  the  Hawkins-Taylor  CommiarioD 

credited  claimant  with  but  two  months'  (sixty-one  days')  service  daring  the  war 
of  the  rebellion  is  oonclnsive  of  the  qnestion  of  service  in  this  case. 

2.  Such  service  having  been  less  than  ninety  days,  his  claim  under  the  second  section  of 

the  act  of  June  27,  1890,  was  properly  rejected  on  that  ground. 

Assistant  Secretary  John    M.   Reynolds  to    the   Commissioner  of   Pensums, 

November  28,  1896. 

Appellant's  daim  (No.  1,002,790),  under  the  second  section  of  the 
act  of  June  27,  1890,  was  rejected  July  22,  1891,  on  the  ground  that  he 
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had  not  served  ninety  days  in  the  military  or  naval  service  of  the 
United  States  during  the  war  of  the  rebellion.  The  appeal  contends, 
that  he  was  enrolled  June  20,  1861,  and  was  discharged  October  13^ 
1861,  and  that  as  the  time  included  between  these  dates  is  more  than 
ninety  days,  the  ground  of  rejection  is  error. 

Claimant  served  in  Company  A,  Boonville  Battalion,  Missouri  Home 
Guards.  The  ax^utant-general  of  the  State  of  Missouri  certifies  that 
he  was  enlisted  June  20,  and  mustered  out  October  31,  1861.  This 
Department  and  your  Bureau  do  not,  however,  rely  upon  the  reports 
of  any  State  official  as  to  length  of  service  of  troops,  but  upon  the 
reports  of  the  War  Department.  That  Department  reports  that  the 
Hawkins-Taylor  Commission  allowed  two  months — September  1  to 
October  31,  1861,  as  the  period  of  ^*  actual  military  service  rendered 
the  United  States  "  by  the  claimant  in  the  organization  named  above. 
He  does  not  allege  service  in  any  other  organization.  Said  organiza- 
tion was  one  of  those  existing  in  the  State  of  Missouri  during  the  early 
part  of  the  war  of  the  rebellion,  the  length  of  service  of  whose  mem- 
bers was  determined  by  said  commission  and  reported  to  the  Secretary 
of  War  under  joint  resolution  of  Congress  approved  July  12,  1862.. 
(12  Stat.  li.,  623.) 

Your  Bureau  properly  accepted  the  report  of  the  War  Department 
as  conclusive  upon  the  question  of  the  length  of  claimant's  service. 
The  service  having  been  less  than  ninety  days,  as  required  by  said  sec- 
tion, the  rejection  of  the  claim  was  proper,  and  is  accordingly  affirmed. 


attornetship-fohfeiture-orders  194  and  ««5. 

William  Newman  (claimant). 
James  F.  Rusling  (attorney). 

Where  publicity  is  given  to  orders  specifying  the  evidence  that  is  required  in  certain 
classes  of  cases  it  is  not  necessaiy  for  the  Bureau  to  make  specific  calls  for  such 
evidence  in  any  case  described  in  the  order.  Such  evidence  is  deemed  necessary  for 
the  purpose  of  prima  facie  establishing  such  cases,  and  failure  to  supply  the  same 
T^itbin  the  time  fixed  by  the  rules  is  neglect. 

Assistant  Secretary  John    M,   Eeynolds    to    the    Commissioner    of  Pensions^ 

January  11,  1896, 

James  F.  Busling,  of  Trenton,  N.  J.,  has  appealed  in  the  matter  of 
recognition  in  the  claim  under  the  act  of  June  27,  1890,  of  William 
Newman.  Further  recognition  was  denied  him  on  the  ground  that  he 
forfeited  the  attorneyship  under  Rule  12. 

The  declaration  was  filed  October  6,  1890.    The  appellant  was  the 

p.  D. ^VOL.  8 5 
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original  attorney.  He  never  complied  with  orders  Nos.  194  and  225, 
the  last  of  which  was  promulgated  in  June,  1893.  It  also  appears  that 
this  claim  can  not  properly  be  allowed  unless  said  orders  were  complied 
with.  The  appellant  stated  in  his  appeal  that  he  knows  nothing  of 
said  orders.  He  is  informed  that  failure  to  comply  with  them  in  any 
case  within  their  scope  is  suflBcient  ground  for  refusing  an  attorney 
further  recognition.  Where  publicity  is  given  to  orders  specifying 
evidence  that  is  required  in  certain  classes  of  cases  it  is  not  necessary 
for  the  Bureau  to  make  specific  calls  for  evidence  in  any  case  described 
in  the  order.  Such  evidence  is  deemed  necessary  for  the  purpose  of 
prima  facie  establishing  such  cases,  and  failure  to  supply  it  within  .the 
time  fixed  by  the  rules  is  neglect.     Action  affirmed. 


FEK-ATTORXEYS-DI7PL.TCATE  DECLARATIONS. 

J.  G.  McNuTT  (attorney). 
Caroline  Hoffman  (widow). 

Where  two  applications,  identical  in  substance  and  pnrpose,  are  filed  in  a  pension  claim, 
each  by  a  diflferent  attorney,  and  by  mistake  are  jacketed  separately  and  given 
different  nnmbers,  and  both  attorneys  render  service,  the  attorney  filing  the  first 
■application  is  entitled  to  recognition  and  the  fee. 

Jissistant    Secretary   John    M.  Reynolds    to    the    Commissioner    of  Pensions, 

December  23^  1893, 

The  widow  of  August  Hoffman,  late  of  Company  E,  Fourteenth  New 
York  Heavy  Artillery,  is  a  pensioner  under  the  new  law,  her  certificate 
(No.  336,851)  bearing  date  May  27, 1893.  There  were  two  applications 
made,  the  first  being  filed  July  14,  1890,  by  Mr.  Isaac  Davis,  of 
Hudson,  N.  Y.,  and  the  second  September  20,  following,  by  Mr.  J.  G. 
McNutt,  of  Troy,  N.  Y.  Being  jacketed  separately  and  given  different 
numbers,  the  two  applications  were  considered  as  distinct  claims  and 
prosecuted  accordingly.  Necessary  evidence  was  furnished  by  Mr. 
Davis  June  11  and  29,  and  March  17,  and  May  13,  1892.  Mr.  McNutt 
filed  material  testimony  December  16,  1890,  October  9,  1891,  and  Feb- 
ruary 18,  1892. 

July  7,  1893,  certificate  issued  granting  pension  from  September  20, 
1890,  under  the  application,  and  on  the  evidence  filed  by  Mr.  McNutt. 
On  this  issue  a  fee  of  $10  was  paid  to  said  McNutt. 

Subsequently  it  was  discovered  that,  in  substance  and  purpose,  the 
declaration  of  September  20,  1890,  was  identical  with  that  of  July  14, 
1890,  and  the  two  applications  were  consolidated  and  readjudicated  as 
one  claim.  May  27,  1893,  there  was  a  reissue  to  make  the  pension 
commence  from  July  14,  1890,  the  date  of  the  first  application,  as 
aforesaid.    It  being  held  by  the  Pension  Ofiice  that  Mr.  Davis  was 
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entitled  to  the  fee,  Mr.  McNutt  was  called  upon  to  refund  the  $10  paid 
him  on  the  issue  of  July  7, 1893. 

From  this  action  the  latter  appeals,  contending  that  he  rendered  ser- 
vice in  the  case ;  that  the  claim  was  allowed  on  the  application  filed  by 
him ;  and  that  he  is  entitled  to  the  fee,  or  at  least  to  one-half  thereof. 

Upon  the  face  of  the  record,  Mr.  Davis  was  clearly  entitled  to  recog- 
nition. He  filed  the  original,  and  only  necessary  declaration,  and  used 
due  diligence  in  prosecuting  the  claim.  The  duplicate  application  filed 
by  appellant  September  20,  1890,  could  not  operate  to  transfer  the 
attorneyship  to  him.  Mr.  Davis  was  at  no  time  in  neglect,  and  con- 
sequently appellant  never  had  a  legal  status  in  the  case.  The  fact  that 
the  two  applications  were  jacketed  separately  and  given  difierent  num- 
bers w^as  owing  to  a  mistake  in  the  Pension  Office,  but  that  mistake  can 
not  be  held  as  affecting  adversely  the  rights  of  Mr.  Davis,  the  original 
attorney.  Those  rights  were  acquired  under  the  power  of  attorney  in 
his  favor  contained  in  the  declaration  filed  July  14,  1890,  and  were 
never  forfeited.  Said  power  of  attorney  being  in  force  when  appellant 
appeared  in  the  case,  the  power  of  attorney  filed  by  him  was  without 
legal  effect  and  could  give  no  title  to  fee. 

In  certain  letters  written  by  relatives  of  the  claimant,  found  among 
the  papers,  the  charge  is  made  that  Mr.  Davis  exerted,  or  attempted  to 
exert,  inaproper  influence  upon  said  claimant  in  securing  the  attorney- 
ship in  this  case.  Examination  of  these  letters  shows  that  they  relate 
to  matters  connected  with  the  reissue,  to  change  date  from  which  pen- 
sion should  commence,  and  not  to  the  original  attorneyship.  More- 
over, the  charges  are  not  made  under  oath,  and  are  not  a  subject  for 
consideration  here. 

Your  action  is  affirmed.  

servrce-record  of  war  department. 
Cassie  Thompson  (widow). 

1.  The  length  of  aervioe  to  entitle  soldier  to  pension  under  act  of  June  27,  1890,  is 

ninety  days  or  more. 

2.  In  computing  the  length  of  service  this  Department  accepts  the  records  of  the  War 

Department  as  conclusive. 

3.  The  provisions  of  section  2433,  Revised  Statutes,  are  not  applicable  to  the  pension 

law  of  June  27,  1890,  in  ascertaining  the  length  of  sen'ice  named  in  sections  2  and 
3  of  the  act,  where  the  records  of  the  War  Department  show  the  term  of  service. 

Assistant   Secretary   John    M,    Beynolds    to    the  Commissioner    of  Pensions^ 

April  IS,  1894. 


In  your  communication  of  September  26,  1893,  yon  state : 

/Google 


October  16,  1890,  appellant  filed  an  application  for  pension  under  the  act  of  June  27, 
1890,  80  the  widow  of  the  above-mentioned  soldier. 
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The  clAim  was  rejected  November  16,  1892,  on  the  ground  that  the  soldier  did  not 
serve  ninety  days  in  the  Army  or  Navy  of  the  United  States,  as  required  by  the  pro- 
visions of  said  act. 

The  records  of  the  War  Department  show  that  he  was  enrolled  June  6,  1861,  and  dis- 
charged September  2,  1861,  for  disability. 

The  contention  in  the  appeal  is  that  the  soldier  enlisted  at  Camp  Dennison,  near 
Columbus,  Ohio,  and  was  discharged  at  Grafton,  Ya.  That  the  jwint  at  which  he  was 
discharged  was  more  than  100  miles  from  the  place  of  enlistment ;  and  that  under  sec- 
tion 2433,  Revised  Statutes,  he  was  entitled  to  have  one  day  for  every  20  miles  from 
Grafton,  Ya.,  to  Columbus,  Ohio,  included  in  his  term  of  service.  This,  with  the  time 
he  was  actnally  in  the  service,  would  amount  to  more  than  ninety  days,  and  should  be 
held  to  give  title,  under  act  of  June  27,  1890. 

The  length  of  military  or  naYal  service  required  by  sections  2  and  3 
of  this  act  of  June  27,  1890,  in  order  to  entitle  soldier  or  his  widow  to 
a  pension,  is  ninety  days  or  more. 

In  computing  the  length  of  service  this  Department  accepts  the  rec- 
ords of  the  War  Department  as  conclusive,  they  being  the  official 
records  of  the  soldier^s  service.  (Appeal  of  Syprian  Archambault,  6 
P.  D.,  240;  Pen.  Dig.  of  1885,  pp.  435-6.) 

The  provisions  of  section  2433  are  not  applicable  to  the  pension  laws 
of  June  27,  1890,  in  ascertaining  the  length  of  service  named  in  sec- 
tions 2  and  3  of  the  act,  where  the  records  of  the  War  Department  show 
the  term  of  service. 

Section  2433,  cited  by  claimant,  is  no  part  of  the  pension  code,  but 
relates  to  and  is  a  part  of  the  public  land  laws.  The  computation 
for  determining  the  length  of  service  in  said  section  had  reference 
solely  to  the  service  named  in  sections  2418  and  2419,  Revised  Stat- 
utes, and  for  the  purposes  named  in  the  acts  now  embraced  in  Chapter 
10  of  Title  32,  Revised  Statutes. 

While  the  computation  of  time  as  named  in  said  section  2433  was 
referred  to  in  the  case  of  Robert  W.  P.  Muse  (2  P.  D.,  180-3),  it  was 
simply  to  show  that,  conceding  the  method  of  computation  contended 
for,  even  then  the  term  of  service  fell  short  of  the  time  required  by  the 
statute. 

The  action  of  your  Bureau  appealed  from  was  not  error,  and  is 
therefore  affirmed. 


APPEALS~RUL.ES  OF  PRACTICE. 

Joseph  A.  Overholt  (deceased). 

The  provision  of  rale  1,  of  Rules  of  Practice  in  Appeals  before  the  Secretary  of  the 
Interior,  "requiring  that  each  claim  appealed  must  be  accompanied  by  its  sep- 
arate appeal  and  specification  of  the  errors  alleged  therein,"  was  not  intended  to 
apply,  and  can  not  be  properly  applied,  to  the  case  of  a  single  appeal  from  the 
rejection  of  several  separate  and  distinct  claims,  in  ^hicb  the  title  to  pension 


Digitized  by 


Google 


DECISIONS   RELATING   TO    PENSIONS.  69 

springs  fiom  a  common  source,  and  the  law  vests  the  right  to  prosecute  such 
claims,  and  to  leceive  the  pension  that  may  be  allowed  in  each,  in  the  person,  or 
persons,  filing  such  appeal. 

Assistant   Secretary  John   M.    Reynolds   to    the    Commissioner    of  Pensions, 

Janvary  25,  1896. 

The  soldier,  Joseph  A.  Overholt,  late  of  Company  E,  One  hundred 
and  sixty-sixth  Ohio  Volunteers,  filed  a  declaration  for  invalid  pension 
(No.  391,956)  under  the  provisions  of  the  Revised  Statutes  on  May  14, 
1889,  in  which  he  alleged  as  basis  for  pension,  disease  of  right  side  and 
left  leg  resulting  from  camp  fever  contracted  in  the  service  and  line  of 
duty,  in  August,  1864,  and  pending  the  adjudication  of  said  claim  he 
died,  May  27,  1890. 

His  widow,  Florence  E.  Overholt,  was  permitted  to  continue  the 
prosecution  of  said  claim,  and  she  also,  on  August  21,  1890,  filed  an 
application,  under  sections  4702  and  4703  of  the  Revised  Statutes,  for 
pension  in  her  own  right  as  the  widow  of  said  soldier,  alleging  that  his 
death  had  resulted  from  said  fever  of  service  origin. 

After  a  searching  and  thorough  special  examination  both  of  said 
claims  were  rejected  by  your  Bureau  on  April  10,  1895,  upon  the 
ground  that  the  evidence  was  wholly  insufficient  to  connect  either  the 
causes  of  disability  alleged  by  the  soldier  as  the  basis  of  his  invalid 
claim,  or  his  death,  with  his  military  service. 

From  the  action  rejecting  both  of  the  claims  an  appeal  was  filed  by 
the  widow  July  1,  1895. 

The  claims  came  before  me  under  this  appeal  on  July  20,  1895,  upon 
which  date  the  appeal  was  dismissed,  for  the  reason  that  it  did  not 
comply  with  the  requirements  of  rule  1,  of  Rules  of  Practice  in 
Appeals  before  the  Secretary  of  the  Interior,  inasmuch  as  a  separate 
appeal  and  specification  of  errors  was  not  filed  in  each  claim. 

The  attorney  for  appellant  has  filed  a  motion  protesting  against  the 
dismissal  of  said  appeal,  and  requesting  a  reconsideration  of  said  action, 
and  that  said  appeal  be  reinstated  upon  the  docket,  and  the  claims  be 
considered  thereunder  upon  their  merits. 

The  rule  of  practice  under  which  this  appeal  was  dismissed  is  as 
follows: 

Role  1.  An  appeal  will  lie  to  the  Secretary  of  the  Interior  from  the  final  action  or 
Older  of  the  Commiasioner  of  Pensions  in  all  cases  relating  to  pensions  or  bounty 
lands,  and  each  claim  so  appealed  most  be  accompanied  with  its  separate  appeal  and 
specification  of  the  errors  alleged  therein. 

It  is  urged  by  appellant's  attorney,  in  support  of  his  motion,  that 
there  is  but  one  question  presented  for  adjudication  by  the  claims, 
namely,  the  service  origin  of  the  alleged  disabilities  and  the  death 
cause;  that  while  there  are  two  claims  presented  there  is  in  fact  but  one 
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case  and  one  issue,  to  wit :  The  title  of  the  widow  to  the  accrued  pension 
which  mi^t  be  found  due  upon  the  admission  of  her  deceased  hus- 
band's invalid  claim,  and  to  pension  in  her  own  right  as  his  widow; 
and  that  this  depends  upon  the  same  facts,  requiring  the  same  proof, 
and  but  one  adjudication,  and  to  apply  the  rule  to  such  a  case  would 
be  unnecessary  and  useless  duplication  of  labor. 

Upon  reexamination  of  the  question  I  am  of  the  opinion  that  there 
is  much  force  in  the  foregoing  contention,  and  that  it  would  be 
too  strict  and  technical  a  construction  of  said  rule  to  apply  it  to 
a  case  like  that  under  consideration.  While  the  language  of  said 
rule  might,  by  a  literal  construction,  be  held  to  cover  the  present  case, 
it  was  not  the  intention  that  it  should  be  so  applied  when  it  was 
framed.  Said  rule  was  intended  to  prevent  the  joining,  in  the  same 
appeal,  of  claims  for  pension  which  had  no  connection  or  similarity 
either  of  interest  or  of  character,  such  as  the  claims  for  pension  of 
different  parties,  or  claimants,  having  no  parity  of  interest;  or  claims 
for  pension,  and  claims  of  attorneys  for  recognition  or  fee.  It  was  not 
intended  to  cover,  and  should  not  be  applied  to  a  case  like  this,  where 
an  appeal  is  taken  from  the  rejection  of  two  or  more  distinct  claims 
involving  the  same  issue,  and  where  the  right  to  file  and  prosecute  the 
claim  and  receive  the  pension  in  each  case  is  united  in  the  person  filing 
the  appeiEkl. 

The  motion  of  the  attorney  is,  therefore,  sustained,  and  the  action 
dismissing  the  appeal  is  set  aside. 

T^  ^h  ^S  ^S  ^^  ^h  ^F 

(Note. — Only  so  much  of  this  opinion  as  relates  to  rule  1  is  pub- 
lished.— Eds.) 


appbal-attornby  and  client-profbssionaii  ethics. 

John  W.  Mobris  (attorney). 
John  M.  Defoe  (claimant). 

Where  am  attorney,  in  his  appeal,  with  a  view  to  showing  right  to  a  fee,  attacks  his 
client's  title  to  pension,  such  objection  can  not  be  considered  in  determining  the 
merits  of  the  appeal,  and  the  appeal  itself  will  be  dismissed. 

Amstant  Secretary   John   M,   Reynolds   to    the    Ccmmissumer   of  PenmnSj 

January  25,  1896. 

John  W.  Morris,  of  Washington,  D.  C,  has  appealed  in  the  matter  of 
fee  on  the  issue  of  February  6,  1895,  in  the  claim  under  the  act  of 
June  27, 1890,  of  John  M.  Defoe,  late  of  Company  A,  Second  Tennessee 
Mounted  Infantry.  A  fee  was  denied  him  on  the  ground  that  he  never 
acquired  title  to  recognition. 
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The  claim  was  pending  when,  in  November,  1893,  the  soldier  sus- 
tained an  injury  to  his  r^ht  foot  and  ankle  which  necessitated  ampu- 
tation. J.  H.  McKey,  the  attorney  of  record,  filed  a  supplemental  dec- 
laration March  27, 1894,  claiming  pension  on  account  of  gaid  injury. 
The  claim  was  duly  proven  and  allowed  January  21, 1896,  loss  of  right 
foot  being  the  only  approved  disabling  cause. 

Appellant  filed  a  declaration  October  20,  1894,  containing  a  power  of 
attorney  to  him.  His  comments  on  the  evidence  filed  by  Mr.  McKey 
have  been  considered.  The  appellant  in  his  argument  casts  doubts  on 
the  claimant's  title  to  a  pension  prior  to  the  date  on  which  the  decla- 
ration was  filed  by  him.  This  ground  of  objection  can  not  be  consid- 
ered on  an  appeal,  by  an  attorney,  from  the  action  of  the  Bureau  deny- 
ing him  a  fee.  So  far  as  the  action  of  the  Bureau  in  the  allowance  of 
a  pension  bears  on  the  question,  it  is  deemed  as  res  a^judicata  as  to  all 
facts  that  may,  in  any  way,  go  to  claimant's  title  to  pension,  and  as  to 
the  observance  of  the  rules  of  practice  governing  the  procedure  in  pen- 
sion claims.  In  considering  an  attorney's  title  to  fee  it  will  be  held 
that  such  facts  are  proven  beyond  a  doubt  by  proper  evidence,  and 
that  pension  has  been  granted  in  strict  compliance  with  the  law.  An 
attorney  appears  in  a  case  solely  in  behalf  of  his  client ;  therefore,  to 
permit  him  to  question  his  client's  title  to  a  pension,  or  any  part  of  a 
pension  on  any  grounds,  would  be  paradoxical ;  and  an  attempt  on  his 
part  to  do  so,  for  the  purpose  of  showing  his  title  to  a  fee,  would  be 
unprofessional  in  the  extreme. 

When  an  attorney  has  rendered  material  service  and  is  denied  a  fee, 
he  is  at  liberty  to  call  in  question  the  title  of  another  attorney  thereto; 
but  whenever  he  resorts  to  an  attack  on  his  client's  title  to  pension, 
whether  as  to  the  amount  thereof,  or  the  period  for  which  it  is  granted, 
his  appeal  on  that  ground  will  not  receive  any  consideration  by  this 
Department,  and,  if  the  appeal  is  not  based  on  any  other  ground,  it  will 
be  dismissed. 

The  appellant  also  contends  that  Mr.  McKey  did  not  render  any 
service  in  the  claim.  It  appears  from  a  review  of  the  case  that  the 
evidence  filed  by  the  appellant  is  cumulative  and,  in  some  particulars, 
duplicative ;  and,  of  whatever  character,  was  filed  within  Mr.  McKey's 
time,  and  inured  to  his  benefit.  The  appellant  is  not  entitled  to  a  fee 
for  the  reason  that  he  never  acquired  title  to  recognition. 

Action  affirmed. 


fraud  or  mistake-reimbursement. 

Chkistian  May. 

The  Government  can  not  withhold  the  pension  granted  nnder  the  act  of  June  27,  1890, 
to  reimburse  itself  for  moneys  erroneously  paid  as  pension  tinder  the  general  law 
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when  sach  pension  was  not  procured  through  fraud  or  mistake,  but  was  allowed  as 
the  result  of  an  erroneous  judgment  on  the  evidence. 

Assistant   Secretary   John   M,   Reynolds   to    the    Commissioner   of  Pensions, 

February  S,  1896. 

Appellant,  late  of  Company  F,  Fifty-second  Ohio  Volunteers,  was 
pensioned  under  Certificate  No.  96,032,  at  $6  per  month  from  October 
27, 1864;  $16  per  month  from  January  28, 1870;  $18  from  June  4, 1872; 
<24  from  March  3,  1883;  and  $30  per  month  from  September  10,  1884, 
for  disability  due  to  disease  of  eyes  and  resulting  total  loss  of  sight  of 
left  eye,  and  nearly  total  loss  of  sight  of  right  eye,  alleged  to  have 
l)een  contracted  in  the  service  and  line  of  duty.  April  20,  1888,  his 
name  was  dropped  from  the  roll  on  the  ground  that  the  disease  of  eyes 
for  which  he  was  pensioned  existed  prior  to  enlistment. 

August  2, 1890,  he  filed  a  claim  for  pension  under  the  act  of  June  27, 
1890,  and  on  the  28th  day  of  February,  1891,  he  was  pensioned  under 
said  act  at  the  rate  of  $12  a  month  for  disease  of  eyes.  March  24,  1894, 
a  reissue  of  his  certificate  under  said  act  was  made  whereby  he  was 
pensioned  at  $12  a  month  from  date  of  filing  his  application,  August  2, 
1890,  deducting  all  payments  made  on  the  former  certificate  under  said 
act,  as  well  as  those  made  under  the  general  law,  and  directing  that  no 
payment  thereon  should  be  made  until  the  Government  should  be  reim- 
bursed for  the  amount  already  paid  under  the  general  law. 

December  11, 1895,  he  filed  an  appeal  from  the  action  of  your  Bureau 
dropping  his  name  from  the  pension  roll  and  the  action  withholding 
the  pension  granted  under  the  act  of  June  27,  1890,  to  reimburse  the 
Government. 

His  name  was  dropped  as  the  result  of  a  special  examination  which 
shows  that  he  had  weak  or  sore  eyes  prior  to  his  enlistment. 

The  record  shows  that  he  was  enlisted  August  12,  1862,  and  was 
present  with  his  company  until  October,  1863,  when  he  was  sent  to  the 
ihospital,  and  was  discharged  October  27,  1864,  on  a  surgeon's  certifi- 
<^te  of  disability  on  account  of  "granular  conjunctivitis  and  ulceration 
of  both  cornesB." 

In  the  certificate  of  disability  on  which  he  was  discharged  it  is 
stated: 

During  the  last  two  months  said  soldier  has  been  unfit  for  duty  sixty-one  days.  Has 
<done  no  duty  since  the  battle  of  Chickamauga,  September,  1863,  on  account  of  conjunc- 
tivitis  contracted  in  the  line  of  duty  as  a  soldier,  although  he  has  not  been  without 
"sore'*  eyes  before  enlistment. 

This  record,  as  also  soldier's  discharge,  which  states  the  cause  of  his 
^Usability,  was  in  the  case  when  the  original  allowance  was  made. 

From  the  evidence,  including  the  record,  I  am  of  the  opinion  that 
soldier's  disease  of  eyes  originated  prior  to  his  enlistment,  but  at  the 
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time  of  the  allowance  of  the  original  claim  the  adjudicating  officers  of 
your  Boreaa  were,  no  doubt,  of  the  opinion  that  the  condition  of 
claimant's  eyes  was  the  result  of  his  army  service,  and  not  of  the  sore 
eyes  which  the  surgeon  stated  existed  prior  to  enlistment. 

While  different  opinions  seem  to  have  been  entertained  as  to  the  origin 
of  the  present  disease  of  eyes,  in  view  of  the  testimony  taken  on  special 
examination,  which  shows  that  at  times  from  1847  to  claimant's  enlist- 
ment his  eyes  were  red  and  inflamed,  and  his  sight,  occasionally,  at 
least,  impaired  to  an  extent  preventing  him  from  working  at  his  trade, 
I  am  of  the  opinion  that  the  dropping  of  his  name  from  the  roll  was 
justified,  and  said  action  is  affirmed. 

The  only  remaining  question  is  whether  his  pension  granted  under 
the  act  of  June  27,  1890,  should  be  withheld  to  reimburse  the  Govern- 
ment for  the  money  paid  as  pension  under  the  old  law. 

On  December  3, 1889,  the  Assistant  Attorney  Gteneral  for  the  Interior 
Department  rendered  an  opinion  (6  P.  D.,  297)  in  which  he  used  this 
language: 

In  yiew  of  the  strictness  with  which  the  law  hedges  about  and  protects  pension  once 
allowed  and  paid  or  aocraed,  I  can  not  think  that  Congress  intended  by  implication  to 
to  give  the  Commissioner  of  Pensions,  or  the  Secretary  of  the  Interior  under  his  super- 
visory powers,  the  authority  to  withhold  pension  money  to  o£Eset  moneys  which  he  finds 
to  have  been  paid  out  as  pension  as  the  result  of  an  erroneous  judgment  on  the  evidence 
in  any  given  case.  Such  erroneous  judgment  having  been  rendered  by  an  officer  clothed 
by  law  with  authority  to  act,  and  having  jurisdiction  in  the  subject-matter,  his  judg- 
ment, once  made  and  executed  by  the  payment  of  the  pension,  is,  in  the  absence  of 
fraud  or  of  mistake,  so  far  conclusive  as  to  prevent  the  recovery  of  the  money  thus  paid 
by  withholding  accruing  pension.  The  Secretary,  under  his  supervisory  authority,  may 
stop  or  change  the  action  in  any  case  at  any  time  pending  adjudication  and  before  pay- 
ment. He  may  review  such  case  and  correct,  in  the  manner  prescribed  by  law,  the 
judgment  so  far  as  it  affects  future  pension  ;  but  as  to  pension  money  paid  out  on  such 
erroneous  judgment,  he  can  not,  under  the  law,  in  my  opinion,  secure  reimbursement 
to  the  Government  by  withholding  accruing  pension. 

As  this  opinion  is  asked  with  reference  to  proposed  action  in  certain  cases  recently 
rerated  in  the  Bureau  of  Pensions,  it  follows,  if  it  be  correct,  that  an  examination  should 
be  made  of  each  of  those  eases  in  the  manner  provided  by  the  act  of  1879,  and,  if  such 
examination  discloses  frand,  or  mistake  other  than  error  of  judgment,  then  pension  may 
be  withheld  to  make  good  overpayments.  But  if  pension  has  been  paid  as  the  result  of 
erroneous  judgment,  the  facts  having  been  before  the  Commissioner,  and  the  statute 
under  which  he  acted  leaving  room  for  construction,  in  such  case  or  cases,  there  can,  in 
my  judgment,  be  no  recovery  by  withholding  pension  As  already  indicated,  such  error 
or  errors  of  judgment  may,  however,  be  corrected  to  the  extent  of  reducing,  in  the 
legally  prescribed  manner,  the  pension  for  the  future  to  the  amount  to  which  the  pen- 
siouer  may  be  found  to  be  entitled  unde^the  law,  or  by  stopping  it  altogether  if  it  be 
found  that  there  is  no  title  to  pension. 

Since  said  opinion  was  rendered  the  Department  has  held  that  pen- 
sion granted  under  the  act  of  June  27,  1890,  may  be  withheld  to  reim- 
burse the  Grovernment  for  moneys  erroneously  paid  a  pensioner  under 
the  general  pension  law  either  by  reason  of  fraud  or  mistake.  (William 
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W.  Dudley,  6  P.  D.,  205;  Samuel  W.  Keys,  7  P.  D.,  78j  Martha  A. 
Rogers,  7  P.  D.,  90.) 

But  it  has  never  been  held  that  there  is  any  authority  to  withhold 
pension  money  to  ofiset  moneys  which  may  have  been  paid  out  as  pen- 
sion as  the  result  of  an  erroneous  judgment  on  the  evidence  in  a  case. 

Was  the  pension  allowed  in  this  case  as  the  result  of  fraud  practiced 
by  the  claimant,  or  was  it  allowed  as  the  result  of  an  erroneous  judgment 
on  the  evidence? 

Actual  or  positive  fraud  is  defined  as  "  deception  practiced  in  order 
to  induce  another  to  part  with  property  or  to  surrender  some  legal 
right  and  which  accomplishes  the  end  designed."  (Cooley  on  Torts,  474.) 

It  may  consist  in  the  statement  of  what  is  false,  or  in  the  conceal- 
ment of  what  is  true.  (Am.  &  Eng.  Ency.  of  L.,  vol.  8,  p.  (>35.) 

It  is  a  general  rulQ  that  fraud  will  not  be  presumed,  but  must  be 
proved.  (Jack  v.  Brown,  60  Iowa,  271;  Strausse  r.  Kranert,  66  111.^ 
254;  Farmer  v.  Calvert,  44  Ind.,  209;  Brisco  v.  Bronough,  46  Am.  Dec.^ 
108;  McCarthy  v.  White,  21  Cal.,  495.)  The  burden  of  proof  is  on  the 
party  alleging  the  fraud.  (Nichols  v.  Patton,  18  Me.,  231;  Bartlett  v. 
Blake,  58  Am.  Dec.,  775;  Towsey  v.  Shook,  3  Blackf.,  Ind.,  267.)  And 
it  is  also  held  ^Hhat  a  man  who  alleges  fraud  must  clearly  and  dia- 
tinctly  prove  the  fraud  he  alleges;"  and  it  must  be  proved  by  evidence 
so  clear  and  strong  as  to  produce  satisfactory  conviction.  (Greer  v. 
Caldwell,  14  Ga.,  207.)  But  mere  suspicion  does  not  amount  to  proof. 
(Bush  V,  Sherman,  2  Doug.,  Mich.,  176;  Clark  v.  White,  12  Pet.,  U.  S., 
178;  Taylor  v.  Fleet,  4  Barb.,  N.  Y.,  95.)  A  misrepresentation,  to  con- 
stitute fraud,  must  be  relied  upon  by  the  party  to  whom  it  is  made  or 
whose  action  it  is  intended  to  influence.  (Slaughter's  Admr.  v.  Gerson^ 
13  Wall.,  379;  Tuck  v.  Downing,  76  111.,  71;  Hagee  v.  Grosman,  31 
Ind.,  233.)  And  if  a  person  relies  upon  his  own  judgment  where  he 
has  full  knowledge,  he  can  not  complain  of  misrepresentations.  (Hess 
V,  Young,  59  Ind.,  379.) 

The  duplicate  certificate  of  disability  for  discharge  filed  in  your 
Bureau,  before  appellant  applied  for  a  pension,  notified  the  Government 
that  he  had  sore  eyes  prior  to  enlistment.  The  surgeon  who  examined 
him  and  recommended  his  discharge  had  full  knowledge  that  his  eyes 
had  been  sore  prior  to  enlistment,  but  believed  that  the  condition  of 
his  eyes  was  the  result  of  his  service,  taking  cold  resulting  in  catarrhal 
fever.  It  appears  also  that  claimant  filed  with  his  original  application 
his  certificate  of  discharge,  which  no  doubt  furnished  the  same  informa- 
tion as  the  one  on  file  in  your  Bureau,  and  it  does  not  appear  that  he  in 
any  manner  attempted  to  deceive  the  Government  when  prosecuting 
his  claim.  If  the  surgeon,  on  whose  certificate  he  was  discharged,  had 
reason  to  believe  that  the  conjunctivitis  and  ulceration  of  cornea  was 
due  to  the  service  rather  than  to  the  sore  eyes  existing  before  enlistr 
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mentf  claimant  was  fully  juBtified  in  believing  that  the  disease  of  eyei^ 
for  which  he  claimed  pension  was  due  to  causes  ori^nating  during  his 
service.  The  Bureau  had  the  fact,  that  sore  eyes  had  existed  prior  tQ 
enlistment  before  it,  when  the  claim  was  adjudicated,  and  the  allowance 
of  the  pension  was  the  result  of  a  judgment  on  the  evidence  that  the 
then  existing  condition  of  eyes  was  not  due  to  sore  eyes  existing  prior 
to  enlistment.  The  evidence  does  not  disclose  any  deception  practiced 
by  claimant  in  procuring  the  allowance  of  the  claim,  and  I  am  fully 
convinced,  from  the  evidence,  that  the  pension  paid  claimant  under  the 
general  pension  law  was  allowed,  as  the  result  of  an  erroneous  judgment^ 
on  the  evidence  on  file,  that  the  disease  of  eyes  was  not  due  to  the  pre- 
viously existing  sore  eyes,  and  not  as  the  result  of  fraud  practiced  by 
appellant. 

Your  action  withholding  the  pension  granted  under  the  act  of  June 
27, 1890,  to  reimburse  the  Government  for  moneys  paid  under  the  old 
law  claim  is  reversed. 


FRAUD  OR  MISTAKE-REIMBURSEMENT. 

James  A.  Trosper. 

While  pTOfiecnting  his  daim  for  pension  under  the  general  law  for  disease  of  the  left 
long,  claimant  concealed  the  fact  that  he  had  been  shot  through  said  lung  prior  to- 
his  enlistment,  which  wound  caused  his  disease  of  lungs.  It  is  held  that  such  con- 
cealment amounted  to  actual  fraud  on  his  part,  warranting  the  withholding  of  the 
pension  granted  him  under  the  act  of  June  27,  1890,  to  reimburse  the  Government 
for  moneys  paid  him  as  pension  under  the  general  law  on  account  of  such  disease  of 
lung. 

Assistant  Secretary  John    if.   Reynolds  to    the    Commissioner  of   PensumSy 

February  8,  1896, 

Appellant,  late  of  CJompany  H,  Twenty-fourth  Kentucky  Infantry, 
was  x)en8ioned  March  19,  1890,  at  the  rate  of  $4  per  month  from  date 
of  filing  his  application,  September  27,  1888,  on  account  of  disability 
from  disease  of  lungs  alleged  to  have  been  contracted  in  the  service 
and  line  of  duty. 

December  11, 1890,  he  applied  for  an  increase,  which  was  rejected 
November  23, 1891. 

February  16, 1892,  he  filed  a  claim  for  pension  under  the  act  of  Jun& 
27, 1890,  alleging  a  permanent  disability  from  disease  of  left  lung,  back,, 
and  left  hip,  and  gunshot  wound  through  lungs.  September  21,  1892, 
he  filed  another  claim  under  said  act,  alleging  the  same  disabling 
causes  and  broken  arm  and  leg. 

In  his  first  declaration  under  the  act  of  1890  he  claimed  that  the 
*^ gunshot  through  middle  lungs"  was  the  result  of  an  accident  about 


Digitized  by 


Google 


76  DECISIONS   RELATING   TO   PENSIONS. 

the  year  1858,  before  enlistment.  In  his  declaration  filed  in  September, 
1892,  he  claimed  for  ganshot  woond  through  middle  of  breast,  caused 
by  an  accident  about  September,  1858. 

October,  1894,  the  medical  referee  of  your  Bureau  decided  that  the 
disease  of  lungs,  for  which  appellant  was  pensioned  under  the  general 
law,  was  due  to  the  accidental  gunshot  wound  of  lungs  occurring  prior 
to  enlistment,  and  his  name  was  accordingly  dropped  from  the  rolls 
November  24,  1894. 

February  15,  1895,  his  claim  under  the  act  of  June  27,  1890,  was 
allowed  at  $6  per  month  from  September  21, 1892,  for  fracture  of  left 
leg  and  right  arm,  but  payment  of  pension  was  withheld  until  the  Gov- 
«mment  should  be  reimbursed  for  the  amount  erroneously  paid  him  as 
pension  for  disease  of  lungs  not  due  to  the  service. 

From  this  action  withholding  his  pension  granted  under  the  act  of 
1890  to  reimburse  the  Government  for  money  erroneously  paid  under 
the  general  law  he  appealed,  December  16,  1895. 

The  board  of  examining  surgeons  who  examined  him  June  13, 1894, 
report  that  he  has  a  gunshot  wound  of  lefb  breast,  the  point  of  entrance 
of  the  ball  being  a  little  to  the  left  of  ensiform  cartilage,  and  involved 
that  bone,  passing  upward  and  backward,  lodging  left  of  fourth  lumbar 
vertebra,  and  that  the  ball  passed  through  the  lower  lobe  of  the  left 
lung.  The  board  gave  it  as  their  opinion  "that  what  trouble  there  is 
in  the  lung  is  due  to  the  gunshot  wound."  They  also  report  that  "fur- 
ther examination  shows  that  the  missile  passed  through  border  of  the 
left  lung,  the  lefb  lobe  of  the  liver,  and  missed  the  heart  about  one- 
fourth  of  an  inch. 

The  board  who  examined  him  December  6,  1893,  say: 

We  believe  he  has  chronio  pulmonary  phthisis;  we  believe  this  to  be  the  resnlt  of 
guDshot  wound  reoeived  in  1857,  and  not  contracted  in  service  as  claimed. 

The  medical  referee,  in  an  opinion  dated  August  16,  1894,  says: 

It  is  not  at  all  probable  that  a  disability  from  disease  of  lungs  has  existed  since 
1888  independent  of  the  wound  of  left  lung.  This  serious  wound  would  certainly 
account  for  all  symptoms  shown. 

It  appears  clear  that  the  disease  of  lungs,  for  which  appellant  was 
pensioned,  was  due  to  the  gunshot  wound  received  prior  to  enlistment, 
and  not  to  his  military  service. 

The  only  other  question  involved  is  whether  the  Bureau  was  justi- 
fied, under  the  law,  in  withholding  the  pension  granted  him  under  the 
act  of  June  27, 1890,  to  reimburse  the  Government  for  the  money  he 
has  erroneously  been  paid  under  the  general  law. 

It  has  been  held  by  the  Department,  in  harmony  with  an  opinion 
from  the  Assistant  Attorney  General  for  the  Interior  Department 
<6  P.  D.,  297)  that  pension  granted  under  the  act  of  June  27, 1890,  may 
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be  withheld  to  reimburse  the  Government  for  moneys  errroneously 
paid  a  pensioner  under  the  general  pension  law  either  by  reason  of 
fraud  or  mistake.  (William  W.  Dudley,  6  P.  D.,  205;  Samuel  W.  Keys, 
7  P.  D.,  78;  Martha  A.  Rogers,  7  P.  D.,  90.) 

The  pension  in  this  case  was  not  granted  as  the  result  of  an  errone- 
ous judgment  on  the  evidence  in  the  case,  for  there  was  no  evidence 
filed  in  the  claim  at  the  time  of  its  adjudication  relative  to  the  gunshot 
wound  of  lungs,  nor  had  your  Bureau  any  information  on  the  subject. 
The  fewjt  that  claimant  had  received  a  gunshot  wound  involving  the 
diseased  lung  before  enlistment  was  a  material  one,  known  to  him,  but 
not  to  the  Government.  He  represented  to  the  Government  that  he 
was  sound  at  and  prior  to  enlistment,  and  filed  evidence  on  that  point, 
and  claimed  pension  on  account  of  pain  in  the  left  breast,  knowing  that 
he  had  been  shot  in  that  part  of  the  body,  but  concealed  such  fact  from 
the  Government. 

The  concealment  of  a  fact  which  one  ought,  as  a  legal  duty,  to  disclose,  is  in  law  a 
fraudulent  representation.''     (Bishop  on  Contracts,  Sec  660.) 

Thus,  when  one  pays  money  in  ignorance  of  circumstances  with  which 
the  receiver  is  acquainted,  but  does  not  disclose,  and  which,  if  dis- 
closed, would  have  avoided  the  payment,  the  receiver  acts  fraudulently, 
and  the  money  may  be  recovered  back.    (George  v,  Taylor,  55  Tex.,  97.) 

To  teU  half  a  truth  only  is  to  conceal  the  other  half.  Concealments  of  this  kind, 
under  the  circumstances,  amount  to  a  false  representation.  (Newell  v.  Randall,  32 
Minn.,  171.) 

I  am  of  the  opinion  that  the  concealment  by  the  claimant  of  the  fact 
that  he  had  been  shot  through  the  lung  prior  to  enlistment,  when  he 
was  claiming  pension  for  disease  of  the  lung,  amounted  to  actual  fraud 
in  the  prosecution  of  his  claim. 

I  hold,  therefore,  that  the  money  paid  appellant  as  pension  on 
account  of  disease  of  left  lung,  was  paid  as  the  result  of  fraud  prac- 
ticed on  the  Bureau  by  him,  and  not  as  the  result  of  an  erroneous 
judgment  on  the  evidence,  and  that  your  action,  withholding  his  pen- 
sion granted  under  the  act  of  June  27,  1890,  to  reimburse  the  Govern- 
ment for  the  money  so  wrongfully  received  by  him,  was  fully  warranted 
by  the  law,  and  the  same  is  accordingly  affirmed. 


di8loyax.ty-section  4716,  revised  statutes-evidence. 

James  H.  Rainey. 

1.  The  presumption  from  the  fact  tliat  a  soldier,  while  in  a  rebel  prison,  enlisted  in  the 
rebel  army,  is  that  he  voluntarily  aided  and  abetted  the  rebellion.  But  this  pre- 
sumption may  be  set  aside  by  proof  that  it  was  his  intention  by  enlisting  to  escape 
to  the  Union  forces. 
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^2.  ValvulAr  disease  and  hypertrophy  of  heart  is  not  accepted  aB  due  to  an  injnry  to  side 
and  stomach  caused  by  a  fall  from  a  horse  twenty  years  ago. 

Assistant  Secretary   John    M.    Reynolds   to   the    Commissioner    of  Pensions^ 

February  «4, 189^. 

The  appellant,  James  H.  Kainey,  late  of  companies  E  and  C,  Seventh 
Tennessee  Cavalry,  was  enrolled  on  the  20th  of  August,  1862.  He  was 
captured  by  the  enemy  March  24,  1864,  and  returned  April,  1865.  The 
roll  for  May  and  June,  1865,  reports  him  "present  as  a  corporal.  He 
was  mustered  out  with  his  company  as  a  corporal  at  Nashville,  Tenn., 
August  9,  1865.  Prisoner  of  War  Records  show  him  confined  at 
Andersonville,  Ga.,  date  not  stated,  and  transferred  to  Colonel  O'Neil, 
rebel  recruiting  officer,  February  28,  1865. 

On  the  29th  of  June,  1882,  Mr.  Bainey  filed  an  application  for  pen- 
sion (Certificate  No.  664,705),  in  which  he  alleged  that  near  McLemores- 
ville,  Tenn.,  in  the  summer  of  1865,  "in  a  charge  he  was  thrown  from 
his  horse,  affecting  his  breast." 

The  report  of  your  office  sets  forth  that  this  claim  was  rejected  ."on 
the  ground  that  there  was  no  record,  and  claimant's  declared  inability 
to  furnish  any  medical  evidence  of  origin,  and  for  the  further  reason 
that  he  voluntarily  enlisted  in  the  rebel  army  while  a  prisoner  of  war, 
as  shown  by  the  records  of  the  War  Department."  Prom  this  action  an 
appeal  is  taken. 

The  testimony  of  two  of  applicant's  comrade's,  Wiley  F.  Garden  and 
J.  R.  Webb,  has  been  furnished  to  show  that  he  fell  from  his  horse  in 
a  skirmish  with  a  Confederate  force  about  the  1st  of  March,  1864,  and 
that  he  afterwards  complained  of  being  injured  in  the  fall.  They  do 
not  state  in  what  part  of  his  body  he  was  hurt.  Wiley  F.  Carden  and 
Joe  McCraken  testify  that  they  were  at  Ajadersonville  prison  with  him 
and  frequently  heard  him  complaining  of  having  been  hurt  before  his 
capture. 

W.  B.  Wyatt  testified,  September  3,  1883,  that  he  was  a  private  in 
companies  £  and  C  of  the  Seventh  Tennessee  Cavalry,  and  was  asso- 
ciated with  James  H.  Bainey  about  the  30th  of  March,  1864.  He  was 
complaining  of  an  injury  he  had  recently  received,  and  seemed  to  be 
suffering  pretty  severely  in  his  side  and  stomach.  Affiant  was  not  with 
him  when  he  was  hurt. 

There  is  no  history  of  applicant's  condition  during  a  period  of  more 
than  seventeen  years  after  his  discharge. 

The  certificate  of  the  surgeon  by  whom  applicant  was  examined  on 
the  1st  of  November,  1882,  sets  forth  that  he  was  suffering  from  hyper- 
trophy of  the  heart  with  valvular  disease.  The  evidence  is  altogether 
insufficient  to  show  that  this  disease  originated  from  the  alleged  fall,  or 
that  it  was  otherwise  due  to  the  service. 
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The  claimant  states  that  he  had  been  in  rebel  prison  for  about  twelve 
months,  and  was  at  Andersonville  when  a  call  was  made  by  the  rebel 
authorities  for  volunteers  from  the  prison.  Some  of  his  comrades  con- 
claded  that,  rather  than  die  from  exposure  and  hunger,  they  would  join 
the  rebels  and  make  their  escape  in  that  way.  Affiant  was  sick,  but 
was  taken  along  by  his  comrades  and  sent  to  Macon,  Ga.,  and  was  put 
in  Ochmulgia  Hospital.  If  he  ever  was  sworn  into  the  rebel  service  he 
does  not  know  it.  He  does  not  deny  that  he  went  out  when  his  com- 
panions did,  but  it  was  onl}'  to  save  his  life,  as  he  was  at  that  time 
loyal  to  the  Federal  Government,  and  has  remained  so  ever  since. 

The  claimant  did  not  return  to  his  company  until  April  18,  1865. 
At  that  time  hostilities  w^re  practically  over.  It  is  not  shown  where 
he  was,  or  how  he  was  engaged,  from  the  28th  of  February,  1866,  when 
he  was  tran8fM*red  to  the  rebel  recruiting  officer,  until  the  18th  of 
April,  1866,  when  he  returned  to  his  company.  The  presumption  from 
his  act  is  that  he  intended  to  aid  and  abet  the  rebellion,  and  it  will 
require  very  positive  evidence  to  show  to  the  contrary.  His  intentions 
may  be  inferred  from  statements  made  by  him  at  the  time,  and  from 
his  subsequent  conduct  up  to  the  time  he  joined  his  company.  If  the 
claim  is  further  prosecuted  evidence  on  these  points  must  be  produced. 
As  the  case  now  stands,  the  action  of  your  office  rejecting  the  same  is 
affirmed,  on  the  ground  of  the  insufficiency  of  the  evidence  to  show  that 
claimant  contracted  the  disability  alleged  in  the  line  of  duty,  and  for 
the  further  reason  that  the  evidence  tends  to  show  that  he  voluntarily 
aided  and  abetted  the  rebellion. 


priorrxy  of  attorneyship-amkndatory  declarations. 

Edward  Neudeck  (attorney). 
James  J.  Abbott  (claimant). 

When  a  claim  for  pension  is  pending  under  the  second  section  of  the  act  of  June  27, 
1890,  and  a  new  application  alleging  other  causes  of  disability  is  filed,  it  is  the 
right  and  the  duty  of  the  attorney  appointed  in  the  original  application  to  pnose- 
cnte  the  claim  as  an  entirety.  The  second  application  is  but  amendatory  of  the 
first,  and  the  attorney  filing  it  has  no  title  to  r'^oognition. 

Amdant   Secretary  John    M,   Reynolds   to    the    Commissioner    of  Pensions, 

AprU  7,  189i. 

July  17, 1890,  the  soldier,  late  of  Company  F,  Ninth  Maine  Infantry, 
then  a  pensioner  at  $4  a  month  on  account  of  disability  dae  to  his 
military  service  (OertUScate  No.  205,349),  filed  an  application  under  the 
new  law.  Said  application  contained  a  power  of  attorney  in  favor  of 
Charles  J.  Donnelly  &  Co..  of  Washington,  D.  C.     October  21,  1890,  a 
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similar  declaration  was  filed  through  Edward  Neudeck,  of  Bed  Oak, 
Iowa. 

March  2,  1891,  claimant  was  examined  on  an  order  sent  through 
Donnelly  &  CJo.  April  4,  Donnelly  &  Co.  asked  that  the  claim  be  placed 
in  the  completed  files.  January  12,  1892,  they  called  the  case  up. 
In  the  declaration  filed  by  Mr.  Neudeck  applicant  alleged  rupture. 
In  the  Donnelly  declaration  that  disability  was  not  mentioned. 
Rupture  being  shown  on  examination,  March  26,  1891,  Mr.  Neudeck 
was  called  upon  for  evidence  to  corroborate  claimant's  statement  as  to 
incurrence.  May  25,  1892,  Mr.  Neudeck  furnished  the  required  testi- 
mony. 

June  22,  1892,  the  claim  was  allowed  and  a  fee  of  $10  paid  Mr. 
Neudeck.  This  fee  he  was  afterwards  called  upon  to  refund.  Fi*oin 
this  action  of  the  Bureau  he  has  appealed  to  the  Department. 

When  appellant  filed  the  declaration  alleging  rupture,  there  was 
pending  a  pension  claim  in  which  Donnelly  &  Co.  were  the  recognized 
attorneys.  As  there  is  under  the  act  of  June  27,  1890,  no  such  claim 
as  a  claim  for  new  disability,  the  Neudeck  declaration  was  but  amenda- 
tory in  character.  It  set  forth  no  additional  pensionable  cause  and 
constituted  no  new  claim.  Donnelly  &  Co.  being  entitled  to  recogni- 
tion when  it  was  filed,  the  power  of  attorney  in  favor  of  appellant  was 
inoperative,  and  he  could  not  have  acquired  any  rights  thereby.  There 
being  but  one  claim,  Donnelly  &  Co.  had  the  right,  and  were  in  duty 
bound  to  prosecute  it,  and  in  doing  this  to  establish  all  causes  of  disa- 
bility alleged  in  both  declarations. 

It  is  true  that  appellant  was  called  upon  for  testimony  and  furnished 
it.  Clearly  the  call  was  error.  For  that  error,  however,  Donnelly  & 
Co.  were  not  responsible  and  may  not  be  made  to  suffer. 

Donnelly  &  Co.  were  never  in  neglect  in  this  case.  They  called  the 
case  up  in  due  course  and  endeavored  to  ascertain  its  status.  The 
evidence  as  to  rupture  was  furnished  in  their  time  and  inured  to  their 
benefit.  They  filed  the  original  application  and  were  entitled  to  recog- 
nition when  the  claim  was  completed.  Upon  allowance  of  pension 
they  should  have  been  paid  the  fee. 

Action  affirmed. 


RULE  13-ATTOnNEYS-APPEAt.S. 

G.  H.  Smith  &  Sons  (attorneys). 
Albert  Huber  (claimant). 

Where  an  appeal  from  the  rejection  of  a  case  is  filed  in  the  time  allotled  by  Rnle  13  to 
the  attornej  of  record,  it  inures  to  his  benefit  the  same  as  though  he  himself  had 
taken  such  action. 
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AsdeUmt   Secretary  John   M,   Reynolds   to   the    Commimaner   of  Pensions, 

February  S,  1896. 

G.  H.  Smith  &  Sons,  of  Kansas  City,  Mo.,  have  appealed  in  the  matter 
of  fee  on  the  issue  of  November  25,  1895,  in  the  claim  of  Albert 
Huber,  late  of  Company  I,  First  New  Jersey  Volunteers  (Certificate 
No.  898,377).     The  facts  are  these: 

N.  M.  Purviance,  the  recognized  attorney,  was,  on  September  29, 
1895,  notified  of  the  r^ection  of  the  case.  The  appellants,  September 
29,  1895,  entered  an  appeal.  The  Department  reversed  the  action  of 
the  Bureau,  and  the  claim  was  allowed.  The  action  appealed  from  was 
taken  within  the  time  to  which,  under  Rule  13,  Mr.  Purviance  was 
entitled  to  enter  an  appeal. 

The  facts  in  the  Hastings  case  (decided  April  5,  1894),  involve  the 
consideration  of  a  question  as  to  the  effect  upon  the  attorneyship  where 
an  attorney,  who  is  authorized  by  the  claimant  to  represent  him,  filed 
evidence  looking  to  the  reopening  of  the  claim  within  the  time  allowed 
by  Rule  13  to  the  attorney  of  record  to  take  such  action.  It  was  held 
in  that  case  that: 

Where  a  claim  is  reopened  and  oonipleted  in  the  original  attorney's  time  on  evidence 
famished  by  another  attorney,  the  evidence  so  furnished  inures  to  the  former's  benefit 
and  be  is  entitled  to  the  fee. 

In  Noah  Moser's  appeal  in  the  claim  of  Catharine  8.  Leighton 
(7  P.  D.,  88)  it  was  held  that  where  an  attorney  files  completing  evi- 
dence within  the  year  allowed  a  former  attorney  under  Rule  12,  and 
the  claim  is  adjudicated  within  the  year,  the  evidence  thus  filed  inures 
to  the  benefit  of  the  former  attorney. 

Subsequently,  in  P.  J.  Lockwood's  appeal  in  the  case  of  Amelia  L. 
Brewster  (7  P.  D.,  296),  it  was  held  that: 

The  rights  of  an  attorney  are  to  be  determined  by  his  legal  status  at  the  time  the 
claim  iB  completed,  and  without  reference  to  the  date  of  adjudication. 

The  rules  laid  down  in  the  forgoing  cases  are  based  on  the  presump- 
tion that  the  attorney  of  record  would,  within  the  allotted  time,  per- 
form the  services  necessary  to  secure  the  allowance  of  the  claim,  and 
on  the  further  presumption  that  where  such  services  have  been  ren- 
dered by  another,  the  attorney  of  record  had  informed  himself  of  the 
conditions  and  requirements  of  the  claim  and  knew  that  no  further 
service  was  necessary. 

These  presumptions  are  applicable  to  and  decisive  of  the  case  at  bar. 
So,  where  an  appeal  from  the  rejection  of  a  case  is  filed  within  the  time 
allotted  by  Rule  13  to  the  attorney  of  record,  it  will  be  held  to  inure  to 
his  benefit,  the  same  as  though  he  himself  had  taken  such  action. 
However,  it  is  not  intended  that  the  foregoing  rule  shall  operate  to 
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give  an  attorney  of  record  title  to  a  fee  in  cases  where  he  has  failed  to 
perform  any  services  whatever,  or  is  not  otherwise  entitled  thereto. 

In  this  case  it  appears  that  Mr.  Purviance,  the  attorney  of  record, 
was  not  in  default  at  the  time  the  appellants  entered  the  appeal  from 
the  action  of  the  Bureau,  and  that  he  had  performed  material  service 
in  securing  allowance  of  the  claim.  Under  these  circumstances  he 
could  not  be  displaced,  and  the  service  rendered  by  the  appellants 
inures  to  his  benefit. 

The  action  of  the  Bureau  in  denying  the  appellants  a  fee  was  proper 
and  is  affirmed. 


desertiox-act  june  «7,  1800. 

Catharine  Tubah. 

Desertion  of  soldier  from  regular  Army,  ia  which  he  enlisted  subsequent  to  the  close  of 
the  war  of  the  rebellion,  not  a  bar  to  widow's  claim  for  pension  under  act  of  June 
'27,  1890. 

Assistant   Secretary   John    M,    Reynolds   to    the    Commissioner   of  Pensions^ 

February  8,  1896. 

The  claimant's  application  (No.  307,282)  for  pension  under  the  act 
of  June  27,  1890,  as  the  widow  of  Charles  Tubah,  late  of  Company  E, 
One  hundred  and  sixty-fifth  New  York  Volunteers,  was  rejected  by 
your  Bureau  in  February,  1892,  on  the  ground  that  her  husband  was  a 
deserter. 

It  appears  from  the  records  of  the  War  Department  that  Charles 
Wheeler  (who  is  alleged  to  have  been  identical  with  Charles  Tubah, 
the  claimant's  husband)  enlisted  in  Company  E,  One  hundred  and 
sixty-fifth  New  York  Infantry  on  July  28,  1863,  and  was  mustered  out 
July  17,  1865.  He  reenlisted  August  21,  1865,  in  Company  F,  First 
Battalion,  Seventeenth  United  States  Infantry,  and  deserted  April  3, 
1866.  There  is  no  evidence  that  he  ever  received  a  dischai^e  from  the 
latter  service. 

Under  the  decisions  of  the  Department  the  rejection  of  this  claim 
on  the  ground  stated  is  not  tenable.  The  service  from  which  the  sol- 
dier deserted  was  not  a  service  "during  the  war  of  the  rebellion." 
(John  Barleyoung's  appeal,  7  P.  D.,  453.)  The  soldier  himself,  being 
a  deserter,  would  not  have  been  entitled  to  pension.  But  the  rights  of 
the  widow  are  not  dependent  upon  the  pensionable  status  of  her  hus- 
band, and  his  desertion  from  service  in  the  regular  army,  after  the  close 
of  the  war  of  the  rebellion,  is  no  bar  to  the  allowance  of  her  claim. 
(Morris  Burton's  appeal,  7  P.  D.,  188.)  Your  action  is  therefore  set 
aside  and  the  claim  reopened  for  further  adjudication.  Other  points  in 
the  case  have  not  been  considered. 
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MEDICAL   EXAMINATION-ACT   OF   MARCH    8,  1896-RATE. 

Alonzo  Roberts. 

A  certificate  of  medical  examination  ezeonted  anbeequent  to  the  act  of  March  2,  1895, 
which  ftuls  to  specifically  state  the  rating  -which,  in  the  judgment  of  the  ezamining 
sargeons,  the  applicant  is  entitled  to,  is  fatally  defective. 

Assistant    Secretary    John   M.   Reynolds   to   the    Commiadoner   of   PensionSy 

February  8y  1896, 

This  case  was  considered  on  appeal,  October  31, 1895,  when  I  decided 
that  '^Claimant's  last  medical  examination,  upon  which  the  claim 
appears  to  have  been  adjudicated,  is  defective  in  not  stating  the  rating 
as  required  by  the  act  of  March  2,  1895,  and  the  case  is  therefore 
reopened  and  remanded  for  further  action  in  conformity  with  the 
instructions  containe<^  in  the  case  of  George  Lutz,  Certificate  No.  260,833, 
decided  October  28,  1895." 

On  December  27,  1895,  you  returned  the  papers  with  the  following 
communication : 

For  farther  consideration  of  the  appeal  entered  August  19,  1895,  I  have  the  houor  to 
return  herewith  all  the  papers  in  the  above^esignated  claim,  requesting  attention  to 
information  embodied  in  accompany ing  statement  submitted  by  the  medical  referee, 
November  22,  1895. 

The  statement  of  the  medical  referee,  above  referred  to,  is  as  follows: 

This  soldier  is  in  receipt  of  pension  at  second  grade  (|30  per  month)  on  the  ground  of 
inability  to  perform  any  manaal  labor  because  of  disability  from  varicose  veins  of  both 
legs  and  resulting  ulcers.  December  27,  1890,  he  filed  a  declaration  for  increase  on  the 
ground  of  being  utterly  incapable  of  performing  manual  labor  and  wholly  dependent 
upon  others  for  support. 

This  declaration  was  supported  by  evidence  filed  in  1895.  May  29,  1895,  the  soldier 
was  examined  by  the  St.  Paul,  Minn.,  board  of  surgeons,  the  board  describing  fully  his 
condition  and  stating  that  he  is  totally  disabled  for  the  performance  of  any  manual 
labor,  the  rate  for  which  is  second  grade  ($30  per  month),  the  amount  claimant  is  now 
in  receipt  of 

In  this  case  it  is  not  believed  that  the  return  of  the  certificate  would  be  of  any  avail, 
for  the  reason  that  the  next  rate  to  which  claimant  would  be  entitled  is  $50,  provided 
it  be  shown  that  he  is  disabled  to  such  a  degree  as  to  require  frequent  and  periodical, 
though  not  regular,  attendance  of  another  person,  which  is  not  shown  in  this  case. 

The  conclusion  reached  by  the  medical  referee,  as  above  set  forth, 
amounts  to  predetermination  of  the  question  involved,  without  afford- 
ing claimant  a  rating  by  the  examining  surgeons,  which  the  law,  in 
express  terms,  entitles  him  to. 

The  reasoning  of  the  medical  referee  would  enable  him  to  nullify  the 
plain  provision  of  the  law  by  determining  in  each  case  that  a  rating 
would  be  of  no  benefit.  It  is  true  that  your  Bureau  is  not  obliged  to 
follow  the  ratings  given  by  the  examining  surgeons,  but  the  claimant  is 
entitled  to  have  the  specific  statement  of  the  rating  to  which  he  is 
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entitled,  according  to  the  judgment  of  the  examining  surgeons,  before 
your  Bureau  for  consideration  in  the  adjudication  of  the  question  of 
rating. 

Another  reason  why  he  is  entitled  to  have  the  degree  of  his  disa- 
bility rated  specifically  by  the  examining  surgeons  is  that  the  act  of 
July  14,  1892,  makes  the  $60  rate  depend  upon  the  certificate  of  the 
examining  surgeons,  and  to  determine  his  right  to  such  pension  upon 
an  illegal  certificate  is  clearly  error. 

A  description  of  a  claimant's  condition  by  the  examining  surgeons 
which,  to  a  medical  expert,  would  indicate  the  degree  of  his  physical 
or  mental  disability  would,  to  the  non-professional  man,  be  no  guide  in 
determining  the  rating  which  the  claimant  would  be  entitled  to  receive, 
but  when  the  degree  is  rated  in  dollars,  or  fractions  which  indicate  dol- 
lars, it  becomes  plain  to  the  claimant  and  to  the  average  layman  just 
what  judgment  the  examining  surgeons  meant  to  render,  and  Congress 
plainly  intended  by  the  act  of  March  2, 1895,  that  the  judgment  or  con-       | 
elusions  of  the  examining  surgeons  should  be  made  plain  by  indicating       ' 
in  a  distinctive  and  uamistakable  manner  the  rate  of  pension  which       i 
their  examination  of  claimant  warranted. 

I  am  of  the  opinion  that  a  certificate  of  medical  examination  executed 
subsequent  to  the  act  of  March  2,  1895,  which  fails  to  specifically  state 
the  rating  which,  in  the  judgment  of  the  examining  surgeons,  the  appli- 
cant is  entitled  to,  is  fatally  defective.  The  decisicm  of  October  31. 
1895,  is  therefore  adhered  to.  The  papers  in  the  case  are  herewith 
returned  to  your  Bureau  for  further  action  in  accordance  with  said 
decision. 


spscial.  act-l.bgitimacy. 
Alleged  Minors  of  Hartwell  Trickey. 

1 .  The  fact  that  the  alleged  widow  of  the  soldier  was  peiisioDed  by  special  act  of  Con- 

gress, and  the  oertificate  included  pension  for  herself  and  her  minor  children,  does 
not  confer  title  upon  said  children  to  a  oontinnance  of  anoh  pension  to  them  after 
her  death,  the  special  act  having  reference  only  to  title  in  said  alleged  widow. 

2.  I>egitimacy  being  a  prerequisite  to  the  l^gal  titl«  to  pension  of  min<Nr  children,  the 

fact  that  the  parents  of  these  claimants  were  never  lawfully  married  bars  them 
from  receiving  any  pension,  except  by  special  act  of  Congress  for  their  benefit. 

Assistant    Secretary  John  M.   Reynolds   to    the    Commissioner  of  Penswns, 

February  15^  1896. 

Application  (No.  614,209)  for  minors'  pension  under  act  of  June  27, 
1890,  was  filed  May  13,  1896,  by  Edward  E.  Cole,  as  guardian  of  the 
minor  children  of  Hartwell  M.  Trickey,  late  of  Company  I,  One  hun- 
dred and  sixth  New  York  Volunteers.     The  claim  was  rejected  on  the 
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ground  that  the  mother  of  the  children  was  never  legally  married  to 
the  soldier. 

From  this  action  an  appeal  was  taken  by  the  claimant,  the  contention 
whereof  was  that,  as  the  mother  of  said  children  was  pensioned  by 
special  act  of  Congress^  and  their  names  were  included  in  the  certificate 
issued  thereunder,  they  should  be  continued  on  the  rolls  after  her 
death.  Also,  that,  as  these  minors  were  children  of  the  soldier,  and 
under  16  years  of  age  at  the  date  of  the  mother's  death,  they  are 
entitled  to  pension  by  reason  of  their  father's  service,  without  reference 
to  the  mother. 

A  brie^  history  of  the  several  claims  which  have  been  filed  is  neces- 
sary to  a  correct  understanding  of  the  legal  status  of  these  children. 
The  soldier  was  in  the  service  about  three  years,  and  was  pensioned 
from  discharge  for  gunshot  wound  of  the  left  forearm.  He  died,  June 
11,  1889,  and  his  supposed  wife,  Mary  E.,  filed  her  application  in  July, 
1890,  for  pension  under  the  act  of  June  27,  1890,  for  herself  as  his 
widow,  and  for  four  minor  children.  This  claim  was  allowed  in 
December,  1890.  Soon  afterwards,  or  in  1891,  another  claim  was  filed 
by  a  woman  named  Jane,  who  alleged  that  she  was  the  legal  widow  of 
the  soldier  and  entitled  to  pension  as  such.  It  was  shown  by  evidence 
that  the  soldier,  while  at  home  on  furlough  in  1863,  was  married  to 
said  Jane  and  lived  with  her  about  one  week,  when  he  returned  to  his 
command.  He  again  lived  with  her,  after  discharge,  for  a  year  or  two, 
when,  in  1867,  he  left  her  in  northern  New  York  and  went  to  Pennsyl- 
vania. Here  he  became  acquainted  with  said  Mary  E.,  in  1868,  and 
was  married  to  her  in  1872,  at  Wilkesbarre,  without  having  obtained  a 
divorce  from  the  wife,  Jane. 

Upon  this  evidence  the  name  of  Mary  E.  was  dropped  from  the  rolls 
and  Jane  was  paid  accrued  pension.  The  claim  for  widow's  pension 
filed  by  said  Jane  was,  however,  rejected  in  1893,  on  the  ground  that 
it  was  shown  that  she  had  lived  and  cohabited  with  one  Rogers,  in 
adultery,  for  a  period  of  twenty-one  years  up  to  1890. 

By  a  special  act  of  Congress,  approved  August  4,  1894,  the  other 
alleged  widow,  Mary  E.,  was  granted  pension  again,  and  a  certificate 
was  issued  including  the  names  of  three  of  the  minor  children.  She 
drew  this  pension  up  to  her  death,  in  April,  1893,  and  immediately 
afterwards  the  claim  for  minors'  pension  was  filed. 

The  special  act  of  Congress  by  which  Mary  E.  Trickey  was  pensioned 
authorized  the  placing  of  her  name  on  the  pension  roll,  subject  to  the 
provisions  and  limitations  of  the  act  of  June  27,  1890.  Thus  the 
legality  of  her  marriage  to  the  soldier  was  waived  as  far  as  she  was 
individually  concerned,  and  she  was  placed  in  the  status  of  his  legal 
widow,  to  receive  the  same  pension  under  said  act  of  June  27,  1890,  as 
if  she  were  the  legal  widow  in  fact.    She  was  therefore  allowed  pension 
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of  $8  per  month  and  $2  per  month  additional  for  each  of  the  minor 
children. 

But  this  special  act  did  not  extend  its  provisions  beyond  the  said 
Mary  E.  herself.  She  was  made  the  sole  beneficiary,  no  other  name 
being  mentioned  therein.  Especially  was  no  provision  made  for  the 
minor  children,  except  as  the  granting  of  pension  on  their  account 
might  inure  to  the  benefit  of  said  Mary  E.,  by  the  express  terms  of  the 
special  act  and  the -act  of  June  27,  1890. 

The  first  contention  of  the  appeal  is,  therefore,  without  fonndatioD. 
This  conclusion  is  distinctly  sustained  by  my  decision  of  February  24, 
1894,  in  the  appeal  of  the  minors  of  William  Hackey  (7  P.  D.,  212), 
wherein  this  language  is  used: 

It  seems  to  be  assumed  that  the  children  were  pensioned  under  said  priTate  act 
because  the  widow  was  allowed  $2  per  month  additional  on  their  account  when  her 
pension  was  granted.  The  children  are  not  mentioned  in  said  act,  and  they  have  never 
been  pensioned  as  minor  children  in  their  own  right  by  virtue  thereof.  The  widow 
only  was  given  a  pensionable  status  by  said  act,  and  her  pension  was  larger  because  of 
said  minors.  It  gave  them  no  pensionable  status,  and  the  rejection  was  properly 
entered. 

The  other  contention  of  the  appeal  is  likewise  without  force,  because 
legitimacy  is  a  prerequisite  to  the  granting  of  a  pension  to  minors, 
made  so  by  the  laws  providing  for  such  pensions.  In  the  appeal  of 
J.  F.  Kinney,  attorney  for  the  minors  of  Michael  Harmon  (4  P.  D.,  132), 
after  quoting  section  4704  Revised  Statutes,  it  is  held  that: 

Tlie  language  of  said  section  necessarily  and  absolutely  excludes  from  the  benefit^  of 
the  pension  laws  such  minor  children  of  a  soldier  bom  out  of  wedlock  as  were  not  sul>- 
sequently  legitimized  by  the  contraction  of  a  lawful  marriage  between  the  parents,  as 
wqU  as  by  acknowledgment  on  part  of  the  father. 

And  in  the  appeal  of  Emma  Gierhart  (6  P.  D.,  155),  section  4704, 
Revised  Statutes,  is  again  quoted,  and  Assistant  Secretary  Bussey  said; 

It  is  apparent  from  said  law  that  a  marriage  of  the  parents  is  a  prerequisite  in  the 
allowance  of  a  pension  to  a  claimant  as  the  minor  child  of  a  soldier.  In  this  ease  it  is 
admitte<l  that  there  was  no  marriage,  and  consequently  the  claimant  has'  no  valid  title. 

In  the  case  under  consideration  there  was  no  lawful  marriage  of  the 
parents.  This  fact  was  sufficient  to  deprive  the  mother  of  these  chil- 
dren of  her  pension  as  widow,  and  the  same  could  only  be  restored  to 
her,  as  was  done,  by  a  special  act  of  Congress.  The  children  labor 
under  the  same  disability,  by  reason  of  the  unlawful  marriage  of  the 
parents,  as  did  the  mother;  and  since  they  were  not  included  in  the 
provisions  of  the  special  act  of  Congress,  as  already  noted,  they  have 
no  title  whatever  to  pension,  and  can  not  have  under  the  law,  unless 
the  same  is  specifically  given  by  a  special  act  of  Congress  for  their 
benefit. 

The  action  of  the  Bureau  in  rejecting  the  minors^  claim  was  proper 
and  is  affirmed. 
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payment  of  pension— imprisoned  pension err- act  august  8,  188« 
(amended  section  4760,  revised  statutes). 

Edward  Willson. 

1.  An  order  made  by  the  CommisBioner  of  Pensions,  Iteing  within  his  general  jarisdic- 

lion,  and  certified  to  the  pension  agent  instead  of  a  new  certificate,  is  obligator^'  ou 
the  pension  agent. 

2.  Payment  nnder  authority  of  the  act  of  Congress  approved  August  8,  1882  (now 

amended  section  4766,  Revised  Statutes),  to  a  wife,  or  to  the  guardian  of  minor  chil- 
dren, of  an  invalid  pensioner  who  is  in  penal  confinement  for  violation  of  the  laws 
is  not  such  a  payment  as  requires  the  possession  or  production  of  a  certificate  by 
the  beneficiary  ;  and  payment  may  be  made  to  such  widow  or  guardian  uxx>n  her  or 
his  properly  executed  voucher,  showing  that  the  invalid  pensioner  is  alive  and  in 
penal  confinement,  and  that  she  or  minor  child  is  dependent  upon  him. 

Assistant    Secretary  John    31.   Reynolds   to   the    Commissioner   of  Pensioiis, 

February  21,  1896, 

I  have  the  honor  to  acknowledge  receipt  of  your  communication  of 
the  17th  instant,  inclosing  a  letter  of  the  15th  instant  from  the  Chief 
of  the  Law  Division  of  your  Bureau. 

It  appears  from  your  statement  that  Edward  Willson,  pensioned 
under  Certificate  No.  61,126  as  of  the  Seventy-eighth  New  York  Vol- 
unteer Infantry,  is  in  penal  confinement  for  violation  of  the  laws,  and 
has  surrendered  his  pension  certificate  to  the  warden  of  the  peniten- 
tiary where  he  is  now  confined,  and  that  the  warden,  presumably  acting 
at  the  request  of  the  convict,  refuses  to  surrender  it. 

It  likewise  appears  that  this  is  a  proper  case  in  which  to  administer 
the  relief  afforded  in  the  act  of  August  8,  1882,  authorizing  the  Com- 
missioner of  Pensions,  in  his  discretion,  to  cause  the  payment  in  such 
cases  to  be  made  to  the  wife  of  the  pensioner. 

The  case  cited  by  you  is,  in  its  consequences,  analogous  to  the  case 
of  a  pensioner  whose  certificate  is  in  the  hands  of  a  creditor  who 
revises  to  surrender  the  same. 

It  was  held,  in  such  a  case,  by  Hon.  R.  B.  Taney  (2  Op.  Att.  Gen., 
541),  that  the  act  of  the  creditor  ought  not  to  prevent  the  payment  of 
the  pension  upon  satisfactory  pi-oof  of  the  stated  facts. 

It  is  not  obligatory  on  the  Secretary  to  issue  a  new  certificate  in  such 
a  case.     (Id.) 

It  is  a  question  in  my  mind  whether  the  issuance  of  a  new  certificate 
is  necessary  to  the  enjoyment  by  the  wife  of  the  statutory  privilege 
conferred  upon  her  by  the  act  of  Congress  approved  August  8,  1882. 

The  very  foundation  of  her  right  consists  in  the  fact  that  her  hus- 
band, who  is  in  confinement,  is  a  pensioner  to  whom  a  certificate  has 
already  issued.  That  certificate  is,  in  every  case,  first  transmitted  to 
the  pension  agent  through  whom  it  is  made  payable,  and  who,  having 
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inscribed  it  upon  the  roll  of  his  agenoy,  transmits  the  same  to  the  pen- 
sioner. Thns,  there  is  on  file  with  the  pension  agent,  and  the  account- 
ing officers  of  the  Treasury,  evidence  of  an  adjudicated  right  to  make 
payment  under  and  by  virtue  of  said  certificate  so  long  as  the  pensioner 
lives  and  the  certificate  remains  unrevoked. 

Payment  to  a  wife  under  authority  of  the  act  of  August  8,  1882 
(being  amended  section  4766,  Eevised  Statutes),  is  based  upon  the  fact 
that  an  unrevoked  invalid  certificate  has  already  been  issued,  of  which 
she  becomes,  for  the  time  being  only,  the  beneficiary. 

It  is  not  obligatory  on  the  Commissioner  of  Pensions  to  msike  pay- 
ment to  her.  He  may  avail  himself  of  the  privilege  of  the  statute  to 
exercise  his  discretion  in  directing  payment  on  the  said  certificate  to 
be  made  to  a  wife  during  the  invalid  pensioner's  penal  confinement. 

Her  right  to  receive  payment  is  conditioned,  not  upon  either  the 
issuance  to  her  or  the  possession  by  her  of  any  pension  certificate,  but 
upon  proof  that  will  satisfy  the  requirements  of  the  statute  by  showing 
that  she  is  a  person  of  good  character,  that  her  husband  is  legally  con- 
fined, that  he  is  an  invalid  pensioner,  and  that  she  is  dependent  upon 
him.  In  a  proper  case,  her  authority  to  receive  payment  is  evinced  by 
the  order  of  the  Commissioner  of  Pensions  to  the  pension  agent  directr 
ing  him  to  pay  her. 

It  was  said  (19  Op.  Att.  Gen.,  214)  that: 

An  order  of  the  Commissioner  having  been  made  and  certified  to  the  pension  agent 
instead  of  a  new  certificate,  the  order  being  but  a  modification  of  the  certificate  already 
in  the  possession  of  the  pensioner,  the  Commissioner  of  Pensions  having  general  juris- 
diction of  the  subject-matter,  the  form  he  adopts  in  the  mode  of  administration  does  not 
change  the  principle  ;  and  that  an  order  made  by  the  Commissioner  of  Pensions,  being 
ivithin  his  general  jurisdiction,  is  obligatory  on  the  pension  agent,  and  the  account- 
ing ofiicers  of  the  Treasury  have  no  power  to  disallow  the  jiayments  made  by  the  agent 
In  pursuance  of  it. 

The  statute  interposes  no  condition  precedent  thereto,  after  the  Com- 
missioner of  Pensions  shall  have  directed  the  pension  agent  to  pay  her, 
save  that  the  payment  shall  be  made  upon  her  properly  executed 
voucher.  Her  right  depends  not  upon  the  production  of  a  pension  cer- 
tificate for  its  evidence,  but  upon  the  Ck)mmissioner's  order  to  the  pen- 
sion agent  to  pay  her.  In  any  case,  she  must,  by  due  proof,  exhibit  the 
fact  that  the  invalid  pensioner  is  yet  alive,  in  every  instance,  before 
payment  can  be  made  to  her  at  all,  inasmuch  as  his  death  would  imme- 
diately vacate  her  statutory  right  found  in  the  act  of  August  8,  1882. 

The  object  of  the  production  of  the  pension  certificate  of  one  who  is, 
by  original  title,  a  pensioner,  when  he  executes  his  voucher,  is  to  estab- 
lish the  identity  of  the  holder  and  the  beneficiary,  and  show  that  the 
pensioner  is  actually  alive.  But  in  such  a  case  as  you  cite,  where  the 
payment  to  the  wife  is  not  by  reason  of  original  title  in  her,  which 
makes  it  necessary  to  issue  her  a  certificate,  but  because  of  the  privi- 
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lege  of  the  statute,  by  way  of  diverBion  of  payment  from  the  original 
beneficiary  to  her,  for  the  time  being  only,  it  seems  to  me  that,  the  pen- 
sion agent  being  already  informed  of  the  right  of  the  invalid  pensioner 
to  receive  i^yment,  and  being  already  directed  to  divert  that  payment 
from  the  pensioner  to  his  wife,  the  only  pro(^  to  which  she  can  be 
legally  subjected  is  that  her  husband,  the  invalid  pensioner,  is  alive  and 
still  in  confinement,  and  that  she  is  still  dependent  on  him. 

This  proof,  to  be  adduced  from  the  prison  authorities,  being  off^ed 
by  her,  I  can  not  think  that  she  is  hampered  by  any  further  condition. 
Her  right  being  based,  not  on  the  production  of  the  invalid  certificate, 
but  on  the  Commissioner's  order  to  divert  a  payment,  already  hitherto 
authoriased  on  an  invalid  certificate,  to  her,  and,  upon  such  proofs  ad 
are  herein  referred  to,  no  certificate  is,  in  my  judgment,  necessary  to 
euable  her  to  convert  the  payment  in  such  case  to  her  own  possession. 

I  would  suggest  that  you  cause  to  be  prepared  a  form  of  voucher  to 
cover  payments  made  in  such  cases  under  the  act  of  August  8,  1882, 
and  submit  the  same  for  the  inspection  and  approval  of  the  Secretary 
of  the  Interior. 


lin:b  of  duty— absence  from  command. 

Daniel  V.  Mblvin. 

Soldier  ahot  by  guerillas  while  returning  to  his  command  after  having  been  aljAent  for 
several  days  on  leave  for  the  purpose  of  visiting  his  family  and  friends  W2»  not  in 
line  of  duty. 

Amdant    Secretary    John   M.   Reynolds    to   the    Commissioner   of   Pensions^ 

February  29,  1896, 

The  claimant,  Daniel  V.  Melvin,  late  of  Company  C,  First  Florida 
Cavalry,  is  a  pensioner  under  the  act  of  June  27,  1890  (Certificate 
No.  601,835).  An  application  filed  by  him  on  January  29,  1879,  for 
invalid  pension  on  account  of  wounds  alleged  to  have  been  received 
while  in  the  military  service,  was  rejected  in  September,  1886,  on  the 
ground  that  the  wounds  were  not  received  in  the  line  of  duty. 

Additional  evidence  has  since  been  filed  which,  in  the  opinion  of 
your  Bureau,  is  not  sufi&cient  to  warrant  any  change  of  action.  An 
appeal  from  that  decision  was  filed  January  20,  1896. 

The  claimant  enlisted  on  February  2,  1864,  and  was  discharged  on 
November  17,  1866.  He  alleges,  in  his  declaration  filed  January  29, 
1879,  that  on  or  about  May  10,  1865,  while  on  detached  duty  carrying 
the  mail  from  Montgomery,  Ala.,  to  Louisville,  Ala.,  and  when  near 
Hobb's  Bridge,  in  Pike  County,  Ala.,  he  was  fired  upon  by  rebels  in 
ambush  and  wounded  in  both  shoulders. 
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It  appears,  from  evidence  in  this  and  other  cases  now  before  me, 
that  on  or  about  May  11,  1865,  while  his  regiment  was  stationed  at 
Montgomery,  Ala.,  the  claimant  and  twenty-four  other  men  were 
detailed,  under  the  command  of  Lieutenant  Joseph  Carroll,  to  guard 
the  United  States  mail  from  Montgomery  to  Eufala,  AJa.  After  reach- 
ing Eufala  the  claimant  and  three  other  men — John  W.  Skinner, 
William  Smith,  and  Nathan  Nimms — were  granted  a  leave  of  absence 
by  Lieutenant  Carroll  for  the  purpose  of  visiting  their  families  and 
friends  in  Henry  County,  Ala.  While  on  their  way  to  rejoin  the  com- 
mand, after  the  expiration  of  their  leave,  they  were  fired  upon  by 
guerrillas.  Skinner  was  killed  and  the  claimant  and  Smith  were 
wounded.  Claims  for  pension  have  been  filed  by  Smith,  and  by  Skin- 
ner's widow,  both  of  which  have  been  rejected  on  the  ground  that  said 
soldiers  were  not  in  the  line  of  duty  at  the  time  they  were  shot.  Skin- 
ner's case  was  twice  appealed  to  the  Department,  and  the  rejection  was 
on  both  occasions  affirmed;  first  by  Assistant  Secretary  Hawkins,  and 
next  by  Assistant  Secretary  Bussey. 

The  general  facts  as  above  stated  are  clearly  established,  but  there  is 
considerable  conflict  of  testimony  as  to  details.  The  weight  of  the  evi- 
dence shows,  however,  that  the  leave  of  absence  was  for  three  days 
only.  This  claimant  stated,  in  an  affidavit  made  December  23,  1885, 
and  filed  in  the  claim  of  Mrs.  Skinner,  that  they  were  to  meet  Lieu- 
tenant Carroll  and  the  rest  of  the  detail  in  three  days  at  the  cross  roads 
at  Louisville,  Ala.  Lieutenant  Carroll  has  also  testified  that  the  leave 
of  absence  was  for  three  days.  William  Smith  testifies  to  the  same 
effect  in  an  affidavit  filed  April  11,  1890. 

It  is  impossible  to  fix  dates  of  the  month  accurately,  but  Mrs.  Skin- 
ner sweare  that  her  husband  arrived  at  home  on  Sunday  and  stayed 
until  the  following  Friday.  She  is  corroborated  by  the  deposition 
made  by  Smith  before  a  special  examiner  in  February,  1886,  in  which 
he  says : 

We  got  home  on  Sunday,  I  think,  and  stayed  until  the  next  Thursday  or  Friday. 

It  would  appear  from  this  evidence  that  these  soldiers  overstayed 
their  leave;  and  that  is  probably  the  reason  why  they  failed  to  find 
Lieutenant  Carroll  and  the  rest  of  the  command  at  the  appointed  place 
of  rendezvous  when  they  arrived  there,  although  testimony  has  been 
filed  to  show  that  the  Lieutenant,  fearing  an  ambuscade  by  bush- 
whackers, left  the  designated  place  of  rendezvous  before  the  time  set 
for  these  men  to  return. 

There  is  some  diversity  of  testimony  as  to  the  place  at  which  the 
men  were  ordered  to  rejoin  the  command.  Lieutenant  Carroll  says 
they  were  ordered  to  report  at  Hobb's  (or  Hobby's)  bridge,  on  Pea 
River.  The  claimant  testified,  in  the  affidavit  filed  in  Mrs.  Skinner's 
case,  that  they  were  to  meet  the  rest  of  the  detail  at  the  cross  roads  at 
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Louisville,  which  was  about  four  miles  from  the  bridge.  Smith  says, 
in  an  affidavit  filed  in  his  ease  December  21,  1889,  that  they  were  to 
meet  at  Lieutenant  Carroll's  house,  which  was  not  far  from  Hobb's 
bridge,  and  that  on  their  return  to  Carroll's  house,  while  crossing  said 
bridge,  they  were  fired  upon  and  wounded.  In  the  same  affidavit  he 
says: 

I  would  have  been  at  Lien  tenant  Carroirs  at  the  time  specified  if  I  had  not  been 
wcnmded.  I  think  Lieatenaofc  Carroll  reported  ns  as  having  o^pcratayed  oar  leaye,  but 
sk»  soon  as  they  heard  of  our  being  wounded  and  Skinner  being  killed  he  withdrew  his 
report. 

The  records  show  that  the  claimant,  Melviu,  and  Skinner  and 
Nimms  were  all  reported  "deserted"  on  the  muster  rolls  of  their 
respective  companies  for  the  months  May  and  June,  1865. 

In  view  of  the  foregoing  evidence,  there  can  be  hardly  any  doubt 
that  these  men  either  overstayed  their  leave  or  were  shot  before  they 
arrived  at  the  place  where  they  had  been  told  to  report. 

But,  assuming  they  reported  promptly  on  the  day  set  and  at  the 
place  appointed,  and,  not  finding  Lieutenant  Carroll  there,  were  push- 
ing on  towards  Montgomery  on  their  "own  hook,"  as  one  of  them 
expresses  it,  when  they  were  fired  upon  by  the  enemy,  they  still  can 
not  be  regarded  as  having  been  in  the  line  of  military  duty. 

AH  the  consequences  of  the  absence  of  an  officer  or  a  soldier  from  his  post  of  duty,  on 
his  own  motion,  for  his  own  purposes,  of  busjueas  or  of  pleasure,  must  be  regarded  as 
outside  the  line  of  dnty.  While  traveling  from  and  returning  to  the  post  of  duty  on  an 
ordinary  furlough,  given  for  such  purposes,  he  is  at  his  own  risk  as  to  causes  of  disability 
to  which  he  may  be  subjected.     (Drake's  appeal,  4  P.  D. ,  5.3. ) 

As  Assistant  Secretary  Bussey  said,  in  deciding  the  appeal  in  the  case 
of  John  W.  Skinner's  widow  (No.  174,360): 

A  soldier,  while  absent  from  his  command  in  pursuit  of  his  own  business  or  pleasure, 
assumes  personally  all  responsibility  for  danger  or  accident.  From  the  moment  of  leav- 
ing the  command  under  such  conditions  until  he  has  again  reported  for  duty  he  releases 
the  Government  from  responsibility  and  obligation  for  his  personal  safety  and  security 
and  assumes  the  risk  himself. 

There  is  no  dispute  as  to  the  main  fact  that  this  claimant  was,  at  the 
time  he  was  wounded,  absent  from  his  command  in  consequence  of  a 
leave  of  absence  granted  him  for  his  own  private  business  or  pleasure. 

The  action  of  your  Bureau  in  rejecting  his  claim  for  pension  was  in 
accordance  with  repeated  rulings  of  the  Department  and  is  affirmed. 


negligence-death  cause. 

Diana  B.  Groff. 

Disability  or  death  from  a  contributory  or  secondary  cause,  which  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  discretion,  does  not  confer  the  right  to 
pension. 
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Assistant   Secretary   John   M.   Reynolds   to   the    Commissioner   of  PensicnSj 

May  26,  18H. 

Benjamin  Grofif,  late  of  Company  H,  Eighth  Missouri  State  Militia 
Cavalry,  was  enrolled  on  the  24th  of  November,  1863,  and  was  dis- 
charged on  the  16th  of  February,  1865,  on  account  of  disability.  Frank 
A.  Bushey,  Acting  Assistant  Surgeon,  United  States  Army,  in  charge 
of  general  hospital  at  Springfield,  Mo.,  stated  in  the  certificate  of  disa- 
bility that  he  had  carefully  examined  Benjamin  Groff  and  found  him — 

Incapable  of  performing  the  duties  of  a  soldier  because  of  complete  blindness  of  right 
eye,  occasioned  by  chronic  conjunctivitis  and  opacity  of  cornea,  and  which  has  also 
affected  his  left  eye  to  such  an  extent  as  to  render  him  unfit  to  perform  all  military 
duty— of  eight  months  standing.     Disability  total. 

On  the  25th  of  June,  1883,  Diana  B.  Groff  filed  an  application  for 
pension  (No.  305,950),  in  which  she  alleged  that  she  was  married  to 
Benjamin  Groff  on  the  20th  of  October,  1853,  and  that  he  was  killed  by 
a  tree  falling  on  him  on  the  8th  of  December,  1869,  while  in  the  woods 
chopping;  that  he  could  hardly  see  because  of  sore  eyes,  contracted  in 
the  service.  This  claim  was  rejected  on  the  11th  of  March,  1884,  "on 
the  ground  that  the  soldier's  death  was  not  due  to  his  military  service, 
but  rather  to  his  own  gross  negligence  in  exposing  himself,  a  blind 
man,  to  the  danger  of  being  killed  by  falling  trees  which  were  being 
cut  down  by  his  own  directions.''  From  this  action  an  appeal  is  taken, 
the  contention  being  that  said  Groff  would  have  been  able  to  avoid  the 
falling  tree  if  his  sight  had  not  been  so  impaired  that  he  could  not  see 
in  which  direction  it  was  falling;  that  his  death  was  therefore  due  to 
disease  of  eyes  contracted  in  the  service. 

Benjamin  Groff  never  applied  for  pension,  and  it  is  not  proved  that 
the  disease  of  eyes  on  account  of  which  he  was  discharged  was  con- 
tracted in  the  line  of  duty  in  the  service.  The  testimony  of  several 
witnesses  was  presented  to  show  that  on  the  8th  of  December,  1869,  he 
was  present  when  a  hired  man  was  cutting  a  tree  upon  his  farm,  and 
that  it  fell  upon  him,  he  not  being  able  to  see  how  to  get  out  of  its 
way. 

If  it  were  shown  that  Groff  contracted  the  disease  of  eyes  from 
which  he  suffered  in  the  line  of  duty  in  the  service,  the  case  would  not 
be  one  for  pension  under  the  law  under  which  the  claim  is  made,  as 
said  soldier  contributed  to  the  result  by  voluntarily  putting  himself  in 
the  way  of  danger.  He  could  have  avoided  the  danger  by  the  exercise 
of  that  degree  of  care  which  a  person  in  his  disabled  condition  should 
have  exercised.  Besides  this,  persons  not  disabled  in  any  way  are  not 
infrequently  killed  by  accident,  such  as  that  by  which  Groff  lost  his 
life;  and  it  could  not  be  proved,  with  any  degree  of  certainty,  that  he 
would  have  escaped  if  his  sight  had  not  been  impaired. 
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The  law  proyides  a  pension  for  an  officer  or  enlisted  man  disabled 
by  reason  of  injury  reoeived  or  disease  contracted  in  the  military  or 
naval  s^^ce,  and  for  his  widow  in  case  of  his  death  from  such  canse. 
The  expression  "by  reason  of"  was  intended  to  include  certain  conse- 
quences of  the  injury  or  the  disease.  But  it  was  not  intended  that  the 
consequences  of  an  injury  or  a  disease  which  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  discretion  should  confer  a  right  to 
pension.  In  this  case,  if  the  death  of  the  husband  had  any  connection, 
as  a  result,  with  his  service,  his  own  carelessness  was  a  factor  in  pro- 
dncing  the  result.  The  connection  alleged  is  too  remote  and  imcertain, 
and  his  death  too  largely  attributable  to  his  own  voluntary  agency,  to 
justify  the  allowance  of  a  pension  to  the  widow  under  the  law  under 
which  the  claim  is  made.  The  action  of  your  Bureau  rejecting  the 
claim  is  therefore  affirmed. 


contributory  nsgligbncj&-dbath  causb. 
Lucy  Adams. 

A  peisoa  disabled  by  deafnesB,  impaired  viaon,  and  an  injury  which  interferes  with 
locomotion,  who  adopts  a  railroad  track  as  a  highway  of  travel  at  night  is  grossly 
negligent  in  so  doing,  and  if  killed  by  a  passing  train  while  porsuing  such  course 
of  travel,  his  widow  is  not  pensionable  under  the  general  law. 

Citing  cases  of  Bennett  and  Gastalor  (2  P.  D.,  9  and  32). 

Assijstant   Secretary   John    M.    Reynolds   to   the  Commdmoner   of  PensionSy 

March  1,  1894. 

On  January  18,  1892,  this  appellant  claimed  pension  under  the  gen- 
eral law  as  the  widow  of  James  8.  Adams,  late  of  Company  C,  First 
Michigan  Sharpshooters,  who  was  a  pensioner  at  the  time  of  his  death, 
July  4,  1879,  on  account  of  "injury  to  right  knee." 

Said  claim  was  rejected  on  the  ground  that  the  soldier's  death  was 
idiown  not  to  have  been  due  to  his  military  service.  Appeal  was  filed 
Febmary  7,  1898,  the  contention  being  that  the  evidence  shows  the 
soldier's  death  was  due  to  deafness,  impaired  eyesight,  and  injury  to 
knee,  and  that  these  allied  disabilities  originated  in  service. 

The  evidence  adduced  tends  to  show  some  disability  existed  from 
deafness  and  from  impaired  eyesight,  and  considerable  from  the  pen- 
sioned injury,  it  interfering  somewhat  with  locomotion.  Assuming 
then,  for  the  sake  of  argument,  that  these  disabilities  originated  in 
service  and  line  of  duty,  the  question  presented  is  whether  death  was 
due  to  said  disabilities,  as  is  alleged. 

The  soldier  was  killed  while  walking  at  night  down  a  railroad  track. 
One  witness  testified  he  met  the  soldier  walking  down  the  track,  and 
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both  hurriedly  got  off  the  track  to  avoid  a  passing  train.  After  the 
train  had  passed  each  continued  on  his  way.  Shortly  afterward  the 
train  returned  rapidly,  backing,  and  witness,  hearing  a  commotion 
down  the  track  in  the  direction  the  soldier  had  taken,  returned  and 
found  him  lying  dead  beside  the  track  with  his  head  badly  fractured. 

It  is  clear  this  soldier  was  grossly  negligent  in  using  a  railroad  track 
as  a  highway  of  travel  at  night.  A  person  disabled  by  deafness, 
impaired  vision,  and  an  injury  which  interferes  with  locomotion,  who 
thus  adopts  as  a  course  of  travel  at  night  a  road  where  trains  may  pass 
at  any  time,  does  so  at  his  peril,  and  he  is  alone  responsible  for  any 
injuries  thereby  incurred.  This  is  the  well  settled  rule  of  law  in  pen- 
sion adjudications.  (See  cases  of  Bennett  and  Castalor,  2  P.  D.,  9 
and  32.) 

Your  rejection  of  this  claim  was  clearly  proper  and  is  affirmed. 


SERVICE-CIVILIAN  EMPLOYEES-ENROLLING  OFFICERS. 

James  M.  Barnes. 

1 .  Pension  under  section  2  of  the  act  of  Jane  27,  1890,  is  limited  to  persons  regnlarlr 

enlisted  or  mustered  into  the  militar^^  or  naval  service  of  the  United  States,  who 

served  therein  for  ninety  dajs  or  more  daring  the  late  war  of  the  rebellion,  and  i 

were  honorably  discharged  therefrom.  I 

2.  Enrolling  officers  who  served  daring  such  war  are  regarded  as  having  been  employed  I 

in  the  civil  branch  of  the  service,  and  are  not  included  within  the  tenns  of  said        \ 
section,  and  are  not  pensionable  thereunder.  i 

I 
Assistant   Secretary   John    M,    Reynolds    to    the    Commissioner   of  PensionSj       \ 

May  26,  189^.  I 

I 
James  M.  Barnes,  the  appellant,  filed  a  claini  September  1,  1892,  for  I 
pension  under  the  provisions  of  section  2  of  the  act  of  June  27, 1890,  ' 
alleging  service  as  an  enrolling  officer  of  the  Tenth  District  of  Indiana, 
from  the  10th  of  July,  1863,  to  October  15,  1864,  and  that  he  was  | 
unable  to  earn  a  support  by  reason  of  disability  resulting  from  old  age,  | 
deafness,  disease  of  urinary  organs,  and  loss  of  left  ear. 

His  claim  was  rejected  July  10,  1893,  on  the  ground  that  his  service 
as  an  enrolling  officer  gave  no  title  to  pension  under  said  act;  from 
which  action  he  appeals,  contending  that  as  enrolling  officers  are  pen- 
sionable under  the  fifth  paragraph  of  section  4693,  Revised  Statutes, 
their  military  character  is  established,  and  that  they  are  alike  entitled 
to  the  benefits  of  the  second  section  of  the  act  of  June  27, 1890. 

The  paragraph  of  section  4693,  Revised  Statutes,  referred  to,  pensions 
provost  marshals,  deputy  provost  marshals,  and  enrolling  officers,  for 
wounds  or  injuries,  received  in  the  discharge  of  their  duty,  which  dis- 
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abled  them  for  procuring  a  subeistence  by  manual  labor,  not  because  they 
are  recognized  as  in  the  military  service,  but  because  of  being  injured 
in  the  discharge  of  their  duty.  The  first  paragraph  of  said  section 
covers  all  persons  who  were  in  the  military  or  naval  service;  the 
second,  third,  fourth,  and  fifth  paragraphs  provide  pensions  for  persons 
not  in  the  military  or  naval  service  proper,  who  were  wounded  or 
injured  while  performing  certain  services,  and  under  certain  conditions 
therein  mentioned.  The  fact  that  Congress  made  special  provisions  for 
saeh  enrolling  officers  shows  that  they  were  not  considered  in  the  mili- 
tary service,  and  hence  not  embraced  in  the  first  paragraph  of  said 
section. 

In  the  case  of  H.  S.  Campbell  (Pen.  Dig.,  1885,  p.  150)  the  Depart- 
ment held  that  provost  marshals  of  congressional  districts  during  the 
late  rebellion  were  in  the  civil  branch  of  the  service.  This  rule  was 
approved  by  the  Attorney  General  (8  Op.,  161).  In  the  case  of  David 
B.  Muthersbough  (Pen.  Dig.,  1885,  p.  150)  the  Department  held  that: 

A  deputy  provost  marshal  is  not  an  officer  of  the  Army,  Navy,  or  Marine  Corps. 

In  the  case  of  Andrew  J.  Shannon  (7  P.  D.,  64)  it  was  held  that: 

None  of  the  classes  of  persons  for  whom  special  provision  is  made  hy  the  second, 
third,  fourth,  and  fifth  subdivisions  of  section  4693  of  the  Revised  Statutes  can  be  con- 
sidered as  having  been  regularly  or  legally  in  the  military  or  naval  service  of  the  United 
States,  or  included  within  the  terms  of  the  second  section  of  the  act  of  June  27,  1890 
or  pensionable  thereunder. 

And  that: 

Service  as  a  provost  marshal,  deputy  provost  marshal,  or  enrolling  officer  during  the 
late  war  of  the  rebellion  is  not  such  military  service  as  is  contemplated  by  section  2  of 
the  act  of  June  27,  1890,  and  that  such  persons  are  not  included  within  the  terms  of 
^id  section,  nor  pensionable  thereunder. 

These  decisions  settle  this  case,  and  the  rejection  of  the  same  is 
affirmed. 


I 


service-contract  surgeons. 

Annie  E.  Few. 

1-  A  contract  snigeon  is  not  pensionable  under  the  act  of  June  27,  1890. 
'^  Case  of  Richard  Mace  (5  P.  D.,  16)  is  overruled  in  so  far  as  it  indicates  a  oontnry 
opinion. 

Amftant   Secretary  John    if.    Reynolds    to    the    Commissioner    of  Pensions, 

June  16,  189If, 

Claimant  appeals  fronf  the  action  of  your  Bureau  of  March  7,  1894, 
rejecting  her  claim  on  the  ground  that  as  her  husband,  Samuel  F.  Few, 
was  a  contract  surgeon,  she  had  no  title  under  said  act. 
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The  records  of  the  War  Department  show  that  her  husband  held  his 
office  of  Acting  Assistant  Surgeon,  United  States  Army,  by  virtue  of  a 
contract. 

His  seryices  were  terminated  in  the  war  of  the  rebellion  by  reason 
of  the  expiration  of  his  contract,  and  not  by  a  discharge.  He  could 
not  be  '^ honorably  discharged"  within  the  meaning  of  section  2  of  the 
act  of  June  27,  1890,  fbr  the  reason  that  he  was  not  regularly  in  the 
service  by  virtue  of  enlistment  or  commission. 

The  act  of  June  27, 1890,  makes  an  honorable  discharge  (rom  the 
service  a  condition  precedent  to  pension,  and  indicates  that  only  those 
who  were  entitled  to  receive  such  a  discharge  were  contemplated  by 
that  act. 

The  conclusion  reached  by  the  Department  in  the  case  of  Andrew  J. 
Shannon  (7  P.  D.,  64),  as  to  provost  marshals,  is  applicable  to  cases  of 
contract  surgeons. 

The  Department  does  not  adhere  to  the  doctrine  as  announoed  in 
the  case  of  Richard  Mace  (5  P.  D.,  16),  and  that  case,  in  so  far  as  it  held 
contract  surgeons  were  pensionable  under  the  act  of  June  27,  1890,  is 
overruled. 

The  action  of  your  Bureau  appealed  from  is  affirmed. 

Note. — LieatenaDtrColonel  Winthrop,  in  his  work  on  "Military  Law,"  (vol.  1,  pp. 
61-2),  referring  to  this  Bubjeot,  under  the  head  of  '^  Aoting  Offioere,"  si^b  :  "It  need 
hardly  be  added  that  persons  *  acting '  ( by  the  anthority  of  military  ordens)  as  officers, 
or  for  and  in  the  stead  of  officers,  bnt  who  are  not  legaUy  appointed  or  oommisBioned 
as  such,  are,  though  effectively  performing  all  the  duties  which  would  devolve  upon  offi- 
cers of  the  army  under  similar  circumatanoes,  clearly  not  officers  within  the  meaniog  of 
the  present  article,  or  qualified  to  sit  upon  the  courts-martial.  Thus,  an  *  acting  assist- 
ant' or  'coBtcact '  surgeon,  not  being  an  officer  of  the  army,  bnt  a  civil  official,  is  not 
so  qualified,  and  would  not  be  so,  even  though  serving  with  an  army  in  the  field,  and 
thus  subject  to  military  law.  Nor,  for  a  similar  reason,  would  a  civilian,  acting  as  a 
volunteer  aid  on  the  staff  of  a  general  in  the  field,  or  a  non-commissioned  ofiScer  acting 
as  a  commisBioned  officer  be  thus  eligible.'' — Eds. 


ATTORNEYSHIP-NEOLECT-RULK  1«— NOTICB. 

P.  J.  LocKwooD  (attorney). 
Harriet  R.  Bobtwiok  (claimant). 

Under  Rule  12,  an  attorney  is  not  chargeable  with  neglect  for  the  reason  that  be  lias 
not  complied  with  an  order  requiring  additional  evidence  to  establish  a  prima  facie 
case,  when  the  publicity  g^ven  to  the  order  is  insufficient  for  presuming  that  attor- 
neys have  been  notified  of  its  contents. 

Assistant  Secretary  John    M,    Reynolds    to   the    Commissioner  of   Pewmn^^ 

March  9,  1896, 

P.  J.  Lockwood,  of  Washington,  D.  C,  has  appealed  in  the  matter  of 
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recognition  in  the  claim  (No.  264,284)  under  the  act  of  June  27,  1890, 
of  Harriet  R.  Bostwick  for  pension  as  widow  of  James  Bostwick,  late 
of  Company  E,  Third  United  States  Colored  Volunteer  Infantry. 

The  facts  are  these:  Mr.  Lock  wood  was  recognized  by  the  Bureau  as 
attorney  in  the  case  in  April,  1893.  He  was  called  on  for  evidence, 
and  in  December,  1893,  complied  with  the  call.  On  December,  26, 
1893,  he  called  up  the  case. 

The  following  is  from  the  report  of  the  Bureau  filed  October  3,  1896: 

Under  these  circumstances  hia  (appellant's]  citation  of  the  Keisor  decision  is  appro- 
priate, and  under  its  provisions  he  would  be  entitled  to  recognition  but  for  one  fact, 
that  on  June  2,  1894,  the  Bureau  put  in  practice,  in  widows'  claims,  the  requirement 
of  specific  evidence  to  show  whether  or  not  the  claimant  and  soldier  have  been  divorced. 
While  there  has  been  no  general  promulgation  outside  of  the  Bureau,  by  printed  notice, 
of  this  additional  requirement,  yet  the  presumption  always  exists  that  an  attorney  is 
cognizant  of  the  rules  and  requirements  of  the  tribunal  before  which  he  practices. 

The  appellant  was  denied  further  recognition  on  the  ground  that  he 
had  not  filed,  within  one  year  from  the  date  of  issuing  the  above  men- 
tioned order,  the  additional  evidence  thereby  required  for  establishing 
a  claim  like  the  one  at  bar. 

In  the  Newman  case  (8  P.  D.,  66),  decided  January  11,  1896,  the 
I>epartment  held,  in  effect,  that  where  publicity  10  given  to  orders 
specifying  the  evidence  required  in  cases  therein  mentioned,  it  is  not 
necessary  for  the  Bureau  to  make  specific  calls  for  such  evidence,  and 
that  an  attorney  would  become  in  neglect  by  not  complying  with  the 
order. 

It  may  well  be  doubted  whether  an  attorney  living  a  distance  from 
the  city  of  Washington,  D.  C,  could  become  regularly  informed  of  any 
change  in  the  practice  through  any  other  means  than  a  direct  commu- 
nication from  the  Bureau,  and  the  decisions  of  this  Department.  He 
relies,  in  a  great  measure,  for  his  knowledge  of  the  practice,  upon  his 
correspondence  with  the  Bureau  and  his  experience.  He  has  no  oppor- 
tunity for  making  oral  inquiries  of  the  oMcials  of  the  Bureau  as  to 
changes  in  the  practice.  Nor  can  it  be  assumed  that  attorneys  who 
are  living  in  the  city  of  Washington  are  cc^nizant  of  verbal  orders 
issued  in  the  Bureau.  While  it  is  true  that  attorneys  are  presumed  to 
know  the  requirements  of  the  tribunal  before  which  they  practice,  it  is 
equally  true  that  long  established  rules  of  practice  are  presumed  to 
continue  in  force. 

I  am  of  the  opinion  that  changes  in  the  practice  as  to  evidence 
required  for  prima  facie  establishing  a  ca«e  should  be  made  by  written 
orders,  and  widespread  publicity  be  given  them,  and  that  in  the  absence 
of  such  publication  attorneys  are  not  presumed  to  be  cognizant  of  any 
changes  in  the  practice. 

In  the  case  at  bar  it  does  not  appear  that  publicity  was  given  to  the 

p.  D. — VOL.  8 7 
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order  set  forth  in  the  report  above  mentioned  sufficient  to  charge  the 
appellant  with  constructive  notice  of  the  additional  requirements  in 
the  practice,  and  it  is  admitted  that  actual  notice  was  not  given  him  by  a 
call  for  evidence  required  by  said  order. 

Therefore  it  can  not  be  held  that  the  appellant  was  guilty  of  laches 
because  he  did  not  meet  a  requirement  of  the  case,  of  which,  as  an 
attorney,  he  is  not  presumed  to  have  any  knowledge. 

For  the  foregoing  reasons,  the  action  of  your  Bureau  is  reversed. 


death  cause— line  of  du1t. 

Lydia  Young  (widow). 

Where  it  is  sliown  that  ft  soldier  was  sound  at  eDlistment,  and  died  in  regimental  ho^ 
pital  of  disease,  the  exact  cliaracter  and  nature  of  which  disease  is  not  shown,  the 
testimony  relative  thereto  heing  conflicting,  it  will  be  presumed,  in  the  absence  (»f 
evidence  to  the  contrary,  that  he  died  of  disease  contracted  in  the  service  and  line 
of  duty. 

Ansistant    Secretary    John    M.    ReynoUU    to    the    Commissioner    of  Pension,*, 

March  />,  JS96. 

December  30, 1895,  claimant  appealed  from  the  action  of  your  Bureau 
of  December  9,  1895,  rejecting  her  claim  (No.  511,636)  for  pension  as 
the  widow  of  Isom  Branch,  late  of  Company  K,  First  Arkansas  Col- 
ored Infantry,  on  the  ground  that  the  best  obtainable  evidence  failed 
to  show  that  the  cause  of  said  soldier's  death  originated  in  the  line  of 
duty  in  the  service. 

The  records  of  the  War  Department  show  that  soldier  was  enrolled 
April  10,  1863,  and  died  of  disease  in  hospital  at  Goodrich  Landing, 
La.,  June  22,  1863,  and  that  from  enrollment  until  death  he  held  the 
rank  of  sergeant. 

The  evidence  shows  that  he  was  sound  at  and  prior  to  enlistmeut. 
But  one  witness  testified  as  to  the  disease  of  which  soldier  suffered  or 
died,  and  he  says,  on  special  examination,  that  he  had  chronic  diar- 
rhea and  died  in  the  regimental  hospital;  that  he  was  present  when  he 
died.  Another  states  that  he  died  suddenly,  but  had  been  sick  some 
time;  that  he  contracted  his  sickness  in  the  army  and  line  of  duty,  but 
he  is  unable  to  recall  the  disease  of  which  he  died,  or  the  symptoms 
thereof. 

One  witness  testified  that  he  died  snddenly,  and  had  not  been  sick 
longer  than  a  week,  and  had  been  confined  to  his  bed  but  a  day  or  so; 
that  he  never  received  any  injury  or  wound  of  any  kind,  but  just  died 
of  disease;  that  he  did  not  know  the  nature  of  the  disease  from  which 
he  suffered,  but  he  complained  of  a  "misery  in  the  head; ''  that  he  was 
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"out  of  his  head'*  soon  after  being  taken  ill  and  remained  so  until  he 
died;  that  he  had  been  exposed  to  the  sun  and  was  unable  to  stand  it; 
but  he  does  not  remember  that  he  was  sunstruck  or  overcome  with  the 
heat  before  he  was  taken  sick;  that  he  always  thought  that  "maybe" 
a'*yaller  fellow,"  who  had  threatened  to  "fix"  soldier,  had  poisoned 
him. 

I  am  of  the  opinion  that  the  foregoing  evidence  does  not  justify  the 
conclusion  that  claimant's  disease  was  not  of  service  origin,  but  that 
the  record  of  the  War  Department  fairly  raises  the  presumption,  which 
must  prevail  until  overcome  by  satisfactory  evidence,  that  his  disease 
was  incurred  in  line  of  duty. 

The  presumption  of  law  is  that  every  person  engaged  in  the  public 
service  performs  his  duty,  until  the  contrary  is  shown.  A  soldier  is  in 
line  of  duty  whenever  he  is  acting  in  conformity  to  the  regulations  of 
the  army  and  the  orders  of  his  superior  officers;  and  it  can  not  be  pre- 
sumed, in  the  absence  of  proof,  that  he  was  acting  in  violation  of  such 
regulations  and  orders,  and  it  was  so  held  by  Secretaries  Smith  and 
Delano.     (Pen.  Dig.,  1885,  p.  265.) 

It  was  held  by  Attorney  General  Gushing  (ibid.,  pp.  264-65,  citing 
7  Op.  Att.  Gen.,  149)  that  it  is  according  to  public  policy  to  presume  in 
favor  of  the  service,  where  the  line  of  duty  enters  potentially  into  the 
cause  of  disability  or  death,  although  it  can  not  be  certainly  provable 
that  it  was  the  exclusive  or  predominating  cause. 

I  am  of  the  opinion  that  the  action  appealed  from  was  not  justified 
by  the  evidence,  and  the  same  is  accordingly  reversed. 


SERVTCK-ADDITIONAI.  PAYMASTERS. 

Marcia  M.  Rhodes  (widow). 

The  -widow  of  an  additional  paymaster  is  pensionable  under  section  3,  act  of  June  2^7, 
1890. 

Assistant    Secretary    John    M.    Reynolds    to    the   Commiio^ioner    of   PeiuionSj 

March  9,  1896. 

The  claimant's  husband,  Dudley  W.  Rhodes,  was  appointed  major 
and  additional  paymaster  of  volunteers  on  April  28,  1863,  and  was 
honorably  mustered  out  of  service  on  November  15,  1865.  He  ren- 
dered no  other  service  during  the  war  of  the  rebellion,  or  since.  He 
was  on  duty  during  said  service  at  Louisville,  Ky.,  from  May  22,  1863, 
until  his  muster  out,  except  a  brief  temporary  service  in  Indianapolis 
in  Jmie,  1865.  He  died  April  1,  1894,  without  having  made  any  appli- 
cation for  pension.     His  widow  filed  a  claim  under  the  act  of  June  27, 
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1890,  on  May  3,  1894,  which  was  rejected  by  your  Bureau  in  April, 
1895,  on  the  ground  that  she  has  no  pensionable  status  under  the  act 
of  June  27,  1890,  lier  husband  ''not  having  enlisted  in  the  military 
service  of  the  United  States.''  An  appeal  was  taken  November  19, 
1895. 

The  only  question  to  be  considered  in  the  case  is  whether  Major 
Rhodes  was  ''an  officer  *  *  *  in  the  army  of  the  United  States," 
within  the  meaning  of  section  3  of  the  act  of  June  27,  1890.  If  he  was, 
the  rejection  of  his  widow's  claim  for  pension  is  clearly  untenable. 

Additional  paymasters  are  simply  paymasters  in  addition  to  the  reg- 
ular corps,  whose  appointment  may  be  rendered  necessary  by  the  tem- 
porary increase  of  the  military  forces  resulting  from  calling  into  service 
militia  or  volunteers.     (Sec.  1184,  Rev.  Stat.) 

They  are  appointed  in  the  same  manner,  have  the  same  rank,  and, 
while  they  continue  in  the  service,  are  upon  the  same  footing,  in  every 
respect,  as  paymasters  in  the  regular  army.     (Act  July  5,  1838.) 

By  the  act  of  March  3,  1847,  paymasters  were  given  a  rank  in  the 
army  corresponding  with  the  rank  to  which  their  pay  and  allowances 
were  assimilated,  i.  e.,  the  rank  of  major.  The  course  of  legislation, 
from  the  earliest  period  of  our  history,  will  show  that  paymasters  have 
always  been  considered  officers  in  the  army.  The  act  of  May  30,  1796 
(1  Stat.  L.,  483),  entitled  "  An  act  to  ascertain  and  fix  the  military 
establishment  of  the  United  States,"  provides,  in  section  3,  inter  alia : 

That  there  shall  be  *  *  *  one  qaartermaster-geDeial;  one  inspector,  who  aha]! 
do  the  duty  of  adjutant-general;  and  one  paymaster-general;  and  that  the  adjutants, 
quartermasters,  and  paymasters  of  regiments  shall  be  appointed  from  the  subalterns  of 
their  respective  regiments. 

The  act  of  July  16,  1798  (1  Stat.  L.,  604),  entitled  "An  act  to  aug- 
ment the  army  of  the  United  States,  and  for  other  purposes,"  in  section 
2,  provides  that — 

The  President  of  the  United  States  be,  and  he  hereby  is  authorized  to  raise,  in  addi- 
tion to  the  present  military  establishment,  twelve  regiments  of  infantry,  and  six  troops 
of  light  dragoons;  *  *  *  and  the  said  six  troops,  together  with  the  two  troops  of 
dragoons  now  in  service,  shall  be  formed  into  a  regiment,  and  there  shall  be  appointed 
thereto  one  lieutenant-colonel  commandant,  two  majors,  one  adjutant,  one  paymaster, 

*  *  *  whose  pay  and  emoluments  *  *  *  shall  be  the  same  as  are,  by  law, 
allowed  to  officers  of  the  same  grades  in  the  infantry. 

The  act  of  March  16,  1802  (2  Stat.  L.,  132),  in  section  3,  provides 
that  the  military  peace  establishment  of  the  United  States  shall  include: 

One  paymaster  of  the  army,  seven  paymasters,  and  two  assistants  *  *  ^  to  be 
taken  from  the  line  of  commissioned  officers. 

The  act  of  May  16,  1812  (2  Stat.  L.,  735),  entitled  "An  act  for 
making  fnrther  provision  for  the  army  of  the  United  States,"  author- 
ized the  President  of  the  United  States  to  appoint  district  paymasters 


Digitized  by 


Google 


DKCISIONS    RELATING    TO    PENSIONS.  101 

and  regimental  paymasters,  whose  emoluments  shall  in  no  case 
exceed  the  pay  and  emoluments  of  a  major,  and  if  not  taken  from  the 
line  they  shall  receive  the  same  pay  and  emoluments  as  a  major  of 
infantry. 

Section  2,  of  said  act  contains  this  proviso: 

Provided,  that  all  district  and  regimental  paymasters  shall  be  subject  to  the  rules  and 
articles  of  war.     *    *    * 

The  act  of  April  24, 1816  (3  Stat.  L.,  297),  entitled  "An  act  for  organ- 
izing the  general  staff,  and  making  further  provisions  for  the  army  of 
the  United  States,"  provides,  in  section  3,  that  regimental  and  battal- 
ion paymasters  may  be  taken  either  from  the  subalterns  of  the  army 
or  citizens,  and  appointed  by  the  President  of  the  United  States,  and 
that  they  shall  receive  the  pay  and  emoluments  of  a  major. 

In  AVetmore  v.  United  States  (10  Pet.,  647),  it  was  held: 

That  a  paymaster  in  the  army  of  the  United  States,  appointed  under  the  act  of 
Congress  passed  April  24,  1816,  is  entitled  to  the  pay  and  emoluments  of  a  major  of 
infantry. 

Attorney-General  Charles  Devens,  in  an  opinion  in  the  case  of  Major 
Sniffen  (16  Op.,  38-41),  distinctly  held  paymasters  to  be  "officers  in 
the  United  States  army;"  and  section  1094  of  the  Revised  Statutes  of 
the  United  States  expressly  includes  the  "pay  department"  in  the 
composition  of  the  army  of  the  United  States. 

Under  an  act  passed  May  15,  1820,  their  tenure  of  office  was  limited 
to  four  years,  and  this  limitation  continued  until  the  passage  of  the  act 
of  March  2,  1849,  which  placed  them  upon  the  same  footing,  in  every 
respect,  with  officers  in  the  quartermaster's,  subsistence,  and  other  staff 
departments.  They  are  regarded  by  the  War  Department  as  commis- 
sioned officers  in  the  army,  and  as  "in  the  military  service."  (See 
report  of  Adjutant-General  in  case  of  George  B.  Ely,  Certificate  No. 
10,136.)  They  must,  therefore,  be  held  to  bo  included  among  those 
designated  as  beneficiaries  of  the  pension  laws  in  the  first  subdivision 
of  section  4693  of  the  Revised  Statutes,  and  are  consequently  entitled 
to  pension  under  the  act  of  June  27,  1890.  (Shannon's  appeal,  7  P.  D., 
64.)    The  same  is,  of  course,  true  with  regard  to  additional  paymasters. 

This  appears  to  have  been  the  uniform  holding  of  your  Bureau  prior 
to  the  action  upon  the  claim  of  Mrs.  Rhodes.  On  November  8,  1869, 
the  Commissioner  of  Pensions  made  a  formal  ruling  that  "additional 
paymasters  and  their  widows  are  entitled  to  pension"  (Pen.  Dig.,  1885, 
p.  148),  and  I  do  not  find  that  the  soundness  of  that  view  has  ever  been 
called  in  question  until  the  present  time.  The  chief  of  the  Old  War 
and  Navy  Division  states,  in  a  slip  attached  to  the  brief,  that  a  large 
number  of  claims  similar  to  this  have  been  allowed,  and  that  he  is  pre- 
pared to  furnish  a  Use  of  more  than  fifty,  which  have  been  allowed 
since  1881. 
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The  reason  now  assigned  for  the  adoption  of  a  different  practice  is 
that  the  allowance  of  such  claims  is  in  conflict  with  an  opinion  given 
by  Attorney-Greneral  Toucey,  on  November  1,  1848,  in  the  case  of 
David  Townsend  (6  Op.,  51),  which  was  subsequently  followed  by 
Attorney-Greneral  Devens,  in  the  case  of  Hugh  S.  Campbell  (Certificate 
No.  139,026),  and  in  conflict  also  with  the  recent  ruling  of  the  Depart- 
ment in  the  case  of  Andrew  J.  Shannon  (7  P.  D.,  64). 

The  question  submitted  to  Attorney-General  Toucey  was  whether  a 
paymaster  in  the  army  could  draw  both  pension  as  an  invalid  and  the 
pay  of  his  rank  or  station  in  the  service,  under  the  provisions  of  the 
act  of  April  30,  1844  (now  section  4724,  Revised  Statutes),  which  reads 
as  follows: 

No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as  au 
invalid  and  the  pay  of  his  rank  or  station  iu  the  seryice,  unless  the  disability  for  which 
the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower  grade,  or  in 
the  civil  branch  of  the  service. 

The  Attorney-General  held  that  the  ** civil  brar /»h  of  the  service" 
spoken  of  in  this  act  was  not  the  *^ civil  service"  of  the  Government  in 
its  general  sense,  but  the  "civil  branch"  of  the  military  and  naval 
services,  which,  according  to  his  view,  comprised  those  officers  in  the 
Army,  Navy,  or  Marine  Corps,  the  duties  of  which  were,  in  their  char- 
acter, altogether  civil.     He  said: 

Such  is  the  office  of  paymaster,  whose  employment  is  to  pay  money  and  keep 
accounts— whose  duty  is  to  deal  with  pecuniary  matters,  and  whose  qualifications  are 
not  necessarily  military,  but  civil  only. 

In  the  case  of  Hugh  S.  Campbell  (who  was  not  a  paymaster,  but  a. 
provost-marshal),  Attorney-General  Devens  held  tliat  long  acquies- 
cence in  the  construction  given  to  the  act  of  1844  by  Mr.  Toucey,  and 
its  reenactment  in  totidem  verbis  in  Revised  Statutes,  section  4724, 
precludes  the  adoption  of  a  diflferent  construction  in  1881,  as  well  as 
the  necessity  for  discussing  it  even,  and  that  the  reasons  assigned  by 
Mr.  Toucey  for  considering  paymasters  to  be  in  the  civil  branch  of  the 
service  logically  led  to  the  same  conclusion  with  regard  to  peraons  con- 
nected with  the  medical,  subsistence,  and  quartermaster's  departments. 

But  I  am  unable  to  see  that  these  opinions  have  any  applicabilit}-  to 
the  case  at  present  nnder  consideration.  The  question  is  not  whether 
Major  Rhodes  would  have  been  entitled  to  draw  both  pay  and  pension 
at  the  same  time,  or  whether  he  was  in  the  civil  branch  of  the  military 
service  or  not,  but  whether  he  was  an  officer  in  the  Army,  and  in  the 
military  service  within  the  meaning  of  the  first  subdivision  of  section 
4693  of  the  Revised  Statutes.  As  a  matter  of  fact,  his  employment  as  a 
paymaster  was  not  occasioned  by  disability  previously  incurred  in  the 
service,  and  he  was  therefore  never  in  a  position  in  which  he  could 
have  received  both  pay  and  pension  under  section  4724  of  the  Revised 
Statutes. 
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The  ruling  of  the  Department  in  the  Shannon  ease  is  cited  in  sup- 
port of  your  action.  Shannon  was  a  provost-marshal,  not  a  paymaster; 
hence  the  ruling  has  no  direct  application  in  this  case. 

The  act  of  March  3,  1863  (12  Stat.  L.,  731),  entitled  **An  act  for 
enrolling  and  calling  out  national  forces,  and  for  other  purposes,'^ 
provides,  in  section  4,  that — 

For  greater  oonvenience  in  enrolling,  calling  oat,  and  oiganizing  the  national  forces, 
and  for  the  arrest  of  deserters  and  spies  of  the  enemy,  the  United  States  shall  be  divided 
into  districts.     *    *    * 

Section  5  (ibid.)  provides: 

That  for  each  of  snch  districtB  there  shall  be  appointed  by  the  President  a  provost- 
marshal,  *  *  *  ^ho  shall  be  under  the  direction  and  subject  to  the  orders  of  a 
provoetrmaishal-general,  appointed  and  detailed  by  the  President  of  the  United  States. 

Section  7  (ibid.)  provides: 

Thai  it  shall  be  the  dnty  of  the  provost-marshals  to  arrest  deserters,  *  *  *  to 
detect,  seize,  and  confine  spies  of  the  enemy,  *  *  ^  to  obey  all  lawful  orders  and 
regulations  of  the  provost-marshal-general,  and  such  as  may  be  prescribed  by  law  con- 
cerning the  enrollment  and  calling  into  service  the  national  forces. 

Section  8  (ibid.)  makes  the  provost-marshal  of  the  district,  and  two 
other  persons  to  be  appointed  by  the  President  of  the  United  States, 
a  board  of  enrollment. 

Provost-marshals  were  appointed  under  the  conscription  act  of 
March  3,  1863,  as  agents  for  enforcing  the  draft,  arresting  persons 
avoiding  or  obstructing  the  same,  etc.,  under  the  orders  of  a  provost- 
marshal-general.  (1  Winthrop  Military  Law,  226,  note  4.) 
♦  In  cases  of  special  consequence,  involving  unusual  details  of  adminis- 
tration, the  convening  authority,  if  he  deem  it  expedient,  may  detail  an 
officer  as  provost-marshal,  whose  duty  it  will  be  to  serve  subpcenas, 
attachments,  and  notices,  take  charge  of  prisoners  and  witnesses, 
enforce  order  in  the  court-room,  and  otherwise  execute  the  mandates 
of  the  court,  and  directions  of  the  judge-advocate.  *  *  *  During 
the  late  war  provost-marshals  were  frequently  appointed  or  detailed  as 
executive  officials,  *  *  *  but  they  were  rarely  employed  in  con- 
nection with  general  courts-martial.     (Id.,  224,  225.) 

It  is  plain  that  a  provost-marshal,  so  far  from  being  an  officer  of  the 
army  of  the  United  States,  is  a  mere  part  of  the  constabulary  force, 
and  subject  only  to  the  orders  of  the  provost-marshal-general,  and  Mr. 
Winthrop  says,  in  his  treatise  on  military  law,  p.  162,  note  1  to 
volume  1 : 

He  is  an  ofiBcial,  not  at  present  known  as  such,  to  our  service  in  general. 

Provost-marshals  and  paymasters  stand  upon  a  very  different  foot- 
ing before  the  pension  laws.  The  former  were  not  regarded  by  the 
law-making  power  as  in  the  military  service  of  the  United  States 
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within  the  meaning  of  the  first  subdivision  of  section  4693  of  the 
Revised  Statutes;  otherwise  the  special  provision  made  for  them  in 
section  1  of  the  act  of  July  26,  1866  (par.  5,  sec.  4693,  Rev.  Stat.), 
would  have  been  unnecessary.  For  these  reasons  the  Department 
held,  in  Shannon's  case,  that  provost-marshals  are  not  entitled  to 
pension  under  the  act  of  June  27,  1890.  Ko  special  provision  was 
made  in  the  pension  law  for  paymasters,  and  none  was  necessary. 
They  were  officers  in  the  army  and  navy,  and,  as  such,  were  included 
in  the  first  subdivision  of  section  4693  of  the  Revised  Statutes.  There 
can  be  no  doubt  as  to  the  intention  to  pension  them,  because  the  law 
(sec.  4695,  Rev.  Stat.)  fixes  the  rate  of  pension  to  which  they  shall  be 
entitled  for  ''total  disability;"  and,  as  there  is  no  clause  in  the  law 
from  which  they  could  derive  title  to  such  pension,  except  the  first 
subdivision  of  said  section  4693,'  it  follows  that  they  must  have  been 
included  among  the  beneficiaries  designated  therein. 

I  hold,  therefore,  that  the  ground  of  rejection  in  this  case  is  untenable, 
and  it  is  hereby  set  aside  and  the  claim  returned  for  readjudication. 


evidence-verification— attorneys. 
Lydia  a.  Miner  (widow). 

1 .  Evidence  verified  before  an  officer  ^ho  is  the  claimant's  attorney  can  not  be  consid- 

ered in  the  adjudication  of  a  claim  for  pension.  ^ 

2.  Evidence  thus  verified  should  be  returned  to  the  attorney  or  the  claimant,  as  tbe 

circnmstances  may  warrant,  with  information  as  to  the  reason  why  it  can  not  l)e 
considered,  and  such  other  and  further  information  as  may  be  deemed  proper  and 
advisable. 

3.  Willful  violation  of  the  rule  is  ground  for  disbarring  an  attorney. 

Assistant    Secretary  John    M.    Reynolds  to   the    Commissioner    of  Pensions ^ 

March  10,  1896. 

In  your  communication  in  the  claim  of  Lydia  A.  Miner,  widow  of 
William  G.  Miner,  No.  610,468,  dated  January  23,  1896,  you  submit 
for  decision  the  question  as  to  the  necessity  of  a  claimant  filing  anew, 
evidence  contained  in  affidavits  verified  before  an  officer  who  is  the 
attorney  in  the  case. 

But  one  opinion  is  expressed  in  the  decisions  of  the  Department  on 
this  question,  and  that  is  decidedly  adverse  to  the  consideration  of  any 
evidence  contained  in  affidavits  authenticated  in  the  manner  you 
mention. 

As  early  as  1862,  in  a  communication  to  the  Commissioner  of  Pen- 
sions (see  Letter  Book  5,  p.  89,)  Secretary  Caleb  B.  Smith  held  that  — 
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In  no  case  will  any  application  or  proof  connected  with  an  application  for  peusion 
certified  before  any  person,  whether  he  be  judge,  justice,  or  notary,  who  is  a  solicitor  for 
the  applicant,  receive  any  attention,  it  having  been  found  that  proof  thus  obtained  {» 
often  fraudulent. 

On  July  5,  1876,  Secretary  Chandler,  in  the  claim  of  W.'  A.  Sinclair 
(vol.  3,  p.  356,  old  series),  in  substance  held  that  under  the  rules  of  the 
Department  evidence  executed  before  a  justice  of  the  peace  who  is  the 
attorney  in  the  claim  can  not  be  considered. 

The  ral©  laid  down  by  Secretary  Smith  and  affirmed  by  Secretary 
Chandler  was  reaffirmed  in  Meese's  appeal  (3  P.  D.,  220),  where  the 
question  propounded  by  you  was  also  directly  in  issue,  Assistant  Secre- 
tary Bussey  holding  that — 

The  rule  of  the  Borean  of  Pensions  which  directs  that  evidence  verified  before  an 
officer  who  is  engaged  in  the  claim,  or  who  has  manifested  interest  therein,  shall  not  be 
accepted,  is  one  long  established,  and  baaed  upon  substantial  reasons,  and  should  be 
adhered  to. 

The  expediency  of  departing  from  a  rule  that  has  been  in  force  for 
so  many*  years,  one  that  effectually  closes  an  avenue  of  fraudulent 
evidence,  and  to  evidence  tinctured  with  fraud,  is  seriously  doubted. 

The  rule  precludes  the  consideration  of  matter  authenticated  in  the 
manner  mentioned;  to  permit  its  consideration  from  any  cause  or 
under  any  circumstances,  would  be  a  sacrifice  of  the  very  objects  of 
the  rule,  and  a  confession  that  its  foundation  rests  on  mere  technicali- 
ties, not  on  objections  going  to  the  merits  of  the  claim. 

I  am,  therefore,  averse  to  any  proposition  looking  to  a  change  in 
the  rules  permitting  the  consideration  of  testimony  contained  in  an 
affidavit  executed  before  an  officer  or  other  person  who  is  the  attorney 
in  the  case.  On  the  contrary,  I  am  much  impressed  with  the  necessity 
of  enforcing  the  rule,  and,  after  mature  consideration  of  the  gravity  of 
a  violation  of  it,  have  come  to  the  conclusion  that  a  penalty  should  be 
inflicted  on  an  attorney  in  case  he  violates  it  after  actual  notice  of  its 
existence. 

In  Meese's  case  (supra)  it  was  held — 

If  after  such  notification  an  attorney  persists  in  filing  evidence  verified  before  himself 
he  may  be  denied  both  recognition  as  attorney  and  fee  in  the  claim. 

The  penalty  should  not  be  limited  to  a  forfeiture  of  rights  in  the  case 
in  which  the  rule  is  not  observed.  A  repetition  of  the  violation  of  the 
rule  is  good  cause  for  disbarment,  and  an  attorney  who  disregards  the 
practice  to  the  extent  indicated  should  be  summarily  dealt  with. 

Proof  authenticated  before  an  officer  who  is  the  attorney  in  the 
claim  should  be  returned  to  him,  or  to  the  claimant,  as  the  circum- 
stances may  warrant,  with  information  as  to  the  reason  why  it  can  not 
be  considered,  and  such  other  and  further  information  as  may  be 
deemed  proper  and  advisable. 
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act  january  80,  1887-service  in  war  with  mexico. 
Julia  B.  Hollywood  (widow). 

1.  Travel  from  place  of  enlistment  to,  and  garrison  duty  performed  at,  Fort  Gibsou, 

Indian  Territory,  daring  the  war  with  Mexico,  were  not  such  service  in  said  war  as 
was  contemplated  by  the  act  of  January  29,  1887,  to  give  title  to  pension  under 
said  act. 

2.  When  it  is  shown  that  a  soldier,  on  account  of  whose  service  pension  under  ^e  act 

of  January  29,  1887,  is  claimed,  did  not  serve  for  a  period  of  sixty  days  in  Mexico, 
en  route  thereto,  nor  on  the  coast  or  frontier  thereof,  the  fact  tliat  a  bounty  land 
warrant  had  been  issued  to  him  for  such  service,  does  not  establish  a  pensionable 
service  under  said  act. 

Assistant  Secretai'y  John   M.  Reynolds    to    the   Commissioner    of   Pengions, 

March  18,  1896. 

The  rejection  of  this  claim  (No.  10,399,  Mex.  War),  by  your 
Bureaa,  upon  the  ground  that  the  deceased  soldier,  David  Hollywood, 
Company  G,  Sixth  United  States  Infantry,  did  not  serve  in  Mexico,  or 
on  the  coast  or  frontier  thereof,  or  en  route  thereto,  for  sixty  days 
during  the  war  with  that  country,  as  required  by  the  provisions  of  the 
act  of  January  29,  1887,  to  give  pensionable  status  to  his  widow,  was 
affirmed  by  me  on  appeal  January  17,  1896. 

A  reconsideration  of  said  decision  is  asked  by  this  motion,  filed  Feb- 
ruary 6,  1896. 

The  contention  of  this  motion  rests  solely  upon  the  fact  that  the 
circumstance  of  the  grant  of  a  bounty  land  warrant  to  the  deceased 
soldier,  under  the  provisions  of  the  bounty  land  laws,  was  not  alluded 
to  in  my  decision,  affirming  the  rejection  of  this  claim ;  and  it  is  urged 
that  such  grant  is  sufficient  of  itself,  under  the  provisions  of  the  proviso 
of  section  3  of  the  act  of  January  29,  1887,  to  establish  a  peusionable 
service  by  the  soldier  during  the  Mexican  war,  which  would  entitle  this 
claimant  to  pension  as  his  widow,  under  the  terms  of  said  act. 

It  is  true  that  the  fact  that  a  bounty  land  warrant  had  been  granted 
to  the  soldier  for  his  military  service  was  not  touched  upon  in  my 
decision  on  the  appeal  of  this  claim,  for  the  reason  that  such  fact  was 
a  wholly  immaterial  circumstance  under  the  facts  in  this  case,  and  did 
not  affect  the  action  taken  in  any  way  whatever.  The  question  pre- 
sented by  this  motion  has  been  frequently  considered  and  passed  upon 
by  this  Department.  In  the  case  of  Robert  W.  P.  Muse  (2  P.  D.,  180), 
which  has  since  been  uniformly  followed  in  numerous  decisions,  it  was 
held  by  Assistant  Secretary  Hawkins  on  July  23,  1888,  as  follows: 

The  appellant  and  his  attorney  appear  to  be  under  the  mistaken  impression  that 
because  a  bounty  land  warrant  had  been  issued  to  him  for  said  service  a  prima  facie 
claim  for  pension  under  said  act  is  necessarily  established. 

The  proviso  to  the  third  section  of  said  act  states  that  "when  any  person  has  been 
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granted  a  land  >varniut  under  any  act  of  Congress,  for  and  on  account  of  8er\'ioe  in  said 
war  with  Mexico,  such  grant  shall  he  prima  facie  evidence  of  his  sen'ice  and  honorable 
dischai-ge  ;  but  such  evidence  shall  not  be  conclusive,  and  may  be  rebutted  by  evidence 
that  such  land  warrant  was  improperly  gianted.*' 

It  is  thus  seen  that  the  only  effect  of  the  grant  of  snch  a  bounty  land  warrant  to  the 
appellant  was  that  such  fact  shall  be  received  ns  *'  prima  facie  evidence  '^  of  his  service, 
necessary  under  the  law  to  entitle  him  thereto  and  his  honorable  discharge  therefrom. 
The  service  required  under  the  bounty  land  law  was  radically  different  from  that 
required  under  this  act,  the  former  only  requiring  fourteen  da^  s'  service  and  the  latter 
sixty;  nor  were  the  applicants  for  bounty  land  required  to  show  that  they  had  ser>-ed  in 
Mexico,  or  on  the  coast  or  frontier  thereof,  or  en  route  thereto.  It  follows,  therefore, 
that  the  grant  of  a  bounty  land  warrant  to  appellant  may  be  ac;cepted,  in  this  case,  as 
prima  facie  evidence  to  the  full  extent  provided  for  in  said  act,  and  still  not  affect  the 
.  grounds  of  rejection  hereinbefore  set  forth,  nor  be  sufficient  of  itself  to  establish  appel- 
lant's claim. 

So,  in  this  case,  the  grant  of  a  bounty  land  warrant  to  the  claimant's 
deceased  husband  was  given  the  full  force  and  effect  required  by  the 
third  section  of  said  act,  to  wit,  that  he  had  been  in  the  military 
service  of  the  United  States  during  the  period  of  the  Mexican  war,  and 
had  received  an  honorable  discharge  therefrom.  These  facts  were  not 
disputed,  but  they  are  not  alone  sufficient  to  establish  a  pensionable 
service  under  the  provisions  of  the  act  of  January  29,  1887,  which 
clearly  and  expressly  defines  and  limits  the  duration  of  the  service,  the 
circumstances  under  which,  and  the  locality  where  it  must  have  been 
rendered,  to  entitle  an  applicant  for  pension  thereunder  to  its  benefits. 
The  grant  of  a  bounty  land  warrant  to  claimant's  deceased  husband  is 
not  prima  facie  evidence  that  his  service  was  of  sixty  days'  duration, 
or  that  it  was  rendered  in  Mexico,  or  on  the  coasts  or  frontier  thereof, 
or  en  route  thereto  during  the  war  with  that  nation ;  and  it  was 
because  the  proof  showed  that  his  military  service  was  entirely  lacking 
in  these  necessary  and  absolutely  essential  characteristics  of  a  pension- 
able service,  under  the  provisions  of  said  act,  that  her  claim  was 
rejected,  and  the  rejection  affirmed  by  me,  on  appeal,  in  the  decision 
referred  to. 

That  said  action  of  rejection,  and  the  decision  affirming  the  same, 
were  entirely  sound  and  correct,  is  unquestionably  shown  by  the  official 
record  of  the  deceased  soldier's  military  service,  from  which  it  appears 
that  after  his  enlistment  he  was  forwarded  as  a  recruit  to  Company  G, 
Sixth  United  States  Infantry,  which  formed  part  of  the  garrison  of 
Fort  Gibson,  Cherokee  Nation,  in  the  Indian  Territory,  and  that  after 
joinmg  his  company  he  remained  at  said  post,  performing  garrison 
duty,  until  his  discharge  from  the  service  for  disability.  In  the  case  of 
George  Ackenback  (7  P.  D.,  169),  I  had  occasion,  on  July  20,  1893,  to 
pass  upon  the  validity,  for  pensionable  purposes,  under  said  act,  of  a 
military  service  of  a  precisely  similar  character,  and  I  then  held : 

Travel  from  Philadelphia,  Pa.,  under  orders  to  proceed  to  Fort  Gibson,  I.  T.,  and 
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garrison' duty  performed  there  daring  the  war,  was  not  such  service  as  is  contemplated 
b}'  said  act. 

For  the  foregoing  reasous  the  rejection  of  this  claim,  and  the  decision 
of  January  17, 1896,  afl&rming  the  same  on  appeal,  will  not  be  disturbed, 
and  this  motion  is  overruled. 


declarations-identrfying  witnesses. 

Adolphus  a.  Graves. 

The  absence  of  identifying  witnesses  to  a  declaration  for  pension  does  not  invalidate 
such  declaration. 

Assistant  Secretary  John  M.   Reynolds    to    the    Commissioner    of  Pensions, 

March  18,  1896. 

I  have  considered  the  communication  of  Acting  Commissioner 
Murphy,  dated  February  12,  1896,  submitting  for  the  consideration  of 
the  Department  the  claim  of  Adolphus  A.  Graves  involving  the  ques- 
tion whether  or  not  the  absence  of  identifying  witnesses  to  a  declara- 
tion for  pension  invalidates  such  declaration. 

The  statute  indicates  before  whom  declarations  for  pension  may  je 
executed  and  the  manner  in  which  the  official  character  of  an  officer 
before  whom  such  declarations  are  executed  may  be  proved.  (Sec. 
4714;  act  July  1,  1890;  joint  resolution  September  1,  1890,  and  act  of 
July  26,  1892.)  It  does  not,  however,  make  any  provision  as  to  what 
such  declarations  shall  contain,  that  its  execution  shall  be  witnessed  by 
any  person  other  than  the  person  before  whom  it  is  executed,  nor  the 
manner  in  which  a  claimant  shall  be  identified. 

Since  June  27,  1832,  when  the  Secretary  of  War  prescribed  certain 
rules  to  be  observed  in  revolutionary  pension  claims,  under  act  of  June 
7,  1832,  certain  forms  of  declarations  have  been  adopted. 

The  forms  accompanying  said  instructions  included  a  form  for  a  cer- 
tificate of  identity  of  the  applicant.  Under  those  instructions,  how- 
ever, the  evidence  in  a  case  was  taken  before  a  court  of  record,  and  a 
copy  of  the  record  included  in  the  certificate  of  the  clerk  of  the  court 
before  whom  a  declaration  was  sworn  to,  or  who  certified  to  the  official 
character  of  a  justice  of  the  peace  before  whom  a  declaration  had  been 
sworn  to.  This  appeared  as  a  part  of  the  evidence  in  the  case,  and  was 
in  no  sense  a  part  of  the  declaration. 

July  17,  1838,  certain  rules  of  evidence  prescribed  by  the  President 
for  granting  widows  pensions  under  act  of  July  7,  1838,  was  promul- 
gated by  the  Pension  Office,  accompanying  which  was  a  form  of  a  dec- 
laration, but  no  requirement  as  to  identifying  witnesses  was  suggested 
iJherein.     Later  forms  embraced  a  certificate  of  identitv  in  the  form  o^ 
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the  jurat.  Other  forms  embraced  a  power  of  attorney  and  the  attor- 
ney's acceptance  of  the  trust.  In  later  forms,  the  applicant  m  his  or 
her  declaration,  as  now,  alleged  his  or  her  identity,  with  other  facts 
necessary  to  entitle  him  or  her  to  a  pension,  closing  such  declarations 
as  follows: 

As  Avill  more  fnlly  appear  by  the  proofs  annexed. 

It  will  be  observed  that  it  was  the  practice  in  former  years  to  furnish 
all  the  evidence  in  the  case  at  the  time  of  filing  the  declaration. 

Some  of  the  proofs  were  made  before  courts  of  record,  as  before 
stated,  but  where  a  claimant  made  personal  application  to  the  War 
Department,  and  could  "  produce  satisfactory  proof  of  his  service  and 
identity  also  at  the  seat  of  Government,"  he  could  make  his  declara- 
tion before  a  justice  of  the  peace. 

The  first  regulation,  as  to  adhering  to  forms  approved,  was  promul- 
gated by  Commissioner  of  Pensions  Barrett  July  21,  1862,  wherein  he 
says: 

DeclaratioDB  are  required  to  be  made  before  a  conrt  of  record^  or  before  some  o£Scer 
of  sach  court  duly  authorized  to  administer  oaths,  and  having  castody  of  its  seaL 
Testimony  may  be  taken  before  a  justice  of  the  peace,  or  other  oflScer  having  like 
authority  to  administer  oaths,  but  in  no  case  will  any  evidence  be  received  that  is  veri- 
fied before  an  officer  who  is  concerned  in  prosecuting  the  claim,  or  has  a  manifest  interest 
therein. 

The  subjoined  forms,  marked,  respectively,  A,  B,  G,  D,  £,  and  F,  will  guide  appli- 
cants for  pensions,  of  the  army  branch,  in  the  several  classes.  The  forms  should  be 
exactly  foUowed  in  every  instance.  No  attorney  will  be  regarded  as  having  filed  the 
necessary  declaration  and  affidavits,  as  contemplated  by  the  seventh  section  of  the  act, 
unless  the  forms,  as  well  as  the  instructions  given  in  this  pamphlet,  are  strictly  complied 
with.     (RaflTs  Pension  Manual,  192.) 

Form  ''  B,"  declaration  for  obtaining  a  widow's  army  pension  under 
act  of  July  14,  1862,  contains  a  form  of  affidavit  for  two  identifying 
witnesses,  who  are  also  witnesses  to  her  signature  to  the  declaration. 

The  regulations  in  force  since  1882  contain  the  following : 

The  identity  of  the  applicant  must  be  shown  by  the  testimony  of  two  credible  wit- 
nesses, who  must  appear  with  him  before  the  officer  before  whom  the  declaration  may  be 
taken.  (Pension  Digest  1882,  p.  8,  and  Pamphlet  Laws  and  Regulations,  July,  1894, 
p.  128.) 

This  requirement,  and  the  form  ("B")  before  referred  to,  are  incon- 
sistent with  the  instructions  of  July,  1862,  wherein  it  is  stated  that 
declarations  must  be  made  before  a  court  of  record  or  some  officer  of 
such  court,  while  "  testimony  "  in  the  case  might  be  taken  before  a 
justice  of  the  peace  or  other  officer  having  like  authority  to  administer 
oaths. 

Evidence  of  identity  is  but  a  part  of  the  evidence  required  to  estab- 
lish a  claimant's  right  to  a  pension,  while  a  declaration  is  the  statement 
by  the  claimant  of  the  facts  upon  which  he  bases  his  claim.    The  law 


Digitized  by 


Google 


no  DECISIONS    RELATING    TO    PENSIONS. 

provided  (prior  to  July,  1890,)  that  the  declaration  should  be  made 
before  a  court  of  record,  or  before  some  officer  thereof  having  custody 
of  its  seal,  but  no  such  requirement  was  made  as  to  who  was  empow- 
ered to  take  the  testimony  of  the  witnesses.  To  hold  that,  prior  to 
July,  1890,  the  witnesses  to  claimant's  identity  must  execute  their 
affidavits  before  a  court  of  record  or  some  officer  thereof,  etc.,  would  be 
enlarging  the  statute  (sec.  4714),  which  I  do  not  understand  is  within 
the  power  of  the  Department  to  do. 

I  take  it  that  a  declaration  containing  all  the  necessary  allegations 
is  complete  when  tlie  same  has  been  verified  in  accordance  with  the 
provisions  of  the  statute.  For  many  years  pension  claims  have  been 
established  by  ex  parte  affidavits.  But  in  the  adjudication  of  claims 
for  revolutionary  pensions,  as  we  have  seen,  the  proof  was  generally 
taken  before  a  court,  and  all  certified  to  the  Department,  together  with 
the  claimant's  formal  statement  (the  declaration;,  and  the  evidence  of 
identity,  being  a  part  of  the  proof,  was  contained  in  the  same  record  as 
the  declaration.  As  stated  in  my  decision  in  the  appeal  in  the  matter 
of  a  fee,  in  the  claim  of  Lord  Byron  Miller,  August  3,  1895,  there  is  no 
provision  of  law  requiring  two  identifying  witnesses  to  appear  and  be 
sworn  before  the  officer  before  whom  the  claimant  executes  his  declara- 
tion, nor  do  I  believe  that  your  bureau  or  the  Department  has 
authority  to  require  this!  If  the  power  of  the  executive  extends  this 
far,  he  has  the  power  to  require  that  all  witnesses  shall  appear  at  the 
same  time  and  place  and  be  sworn  before  the  same  officer. 

I  am  therefore  of  the  opinion  that  a  .declaration,  otherwise  good,  is 
not  invalid  by  reason  of  the  absence  of  identifying  witnesses  to  the 
same. 

The  most  satisfactory  mode  of  identifying  the  claimant  is  the  one 
followed  by  your  bureau,  though  not  required  by  law. 

I  am  of  the  opinion  that  the  better  practice  would  be  to  examine  all 
declarations  when  filed  as  to  their  formality  and  sufficiency,  as  is  now 
your  practice ;  and  in  the  absence  of  the  usual  identifying  clause,  to 
notify  the  claimant  or  his  attorney,  or  both,  furnishing  them  the  usual 
forms  of  declaration  containing  such  clause  for  execution  and  return  to 
your  bureau ;  and  at  the  same  time  file  the  one  already  furnished,  and 
treat  it  as  the  original  formal  declaration,  for  the  purpose  of  fixing  the 
date  of  commencement  of  pension  when  allowed. 

As  you  pass  upon  the  sufficiency  of  the  evidence  of  identity,  claim- 
ants and  attorneys  will  readily  see  that  it  is  to  their  advantage  to 
comply  with  the  requirements  of  the  regulations  referred  to,  and  will 
generally  comply  with  your  request,  without  complaint,  when  they  find 
that  a  declaration,  complete  in  other  respects,  executed  without  the 
identification  clause,  through  ignorance  of  existing  regulations,  will 
save  them  the  arrears. 
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Minors  of  Eli  Phipi»s. 

Where  soldier  dies  leaviug  a  widow  and  minor  children  under  the  age  of  16  years  sur- 
viving him  such  children  may,  under  section  4702,  Revised  Statutes,  after  attaining 
the  age  of  16  years,  and  where  the  death  of  their  mother  occurs  thereafter  without 
payment  to  her  of  any  part  of  the  pension,  apply  in  their  own  right  and  receive  the 
same  pension  as  the  father  would  have  heen  entitled  to  had  he  been  totally  disabled, 
to  commence  from  the  date  of  his  death  and  to  continue  until  they  respectively 
arrived  at  the  age  of  16  years. 

Cases  of  Mary  J.  Hix  (5  P.  D.,  79),  and  Patrick  Fit74>atrick  (5  P.  I).,  -248^,  holding  a 
contrary  view,  overruled. 

Assistant    Secretary   John    M.    Reynolds    to    (he    Commimoner    of  Peyuion^, 

March  SO,  1890, 

The  claimants  filed  a  decfaratiou  (No.  539,757)  February  2,  1892,  as 
minor  children  of  the  soldier,  Eli  Phipps,  late  of  Company  11,  Seventh 
West  Virginia  Cavalry,  in  which  they  allege  that  he  died  at  Raleigh 
County,  W.  Va.,  April  29,  1865,  leaving  the  following  children  under 
16  j'ears  of  age :  George  Calvin  Phipps,  born  January  25,  1851;  Daniel 
Phipps,  born  January  8,  1853;  Crocket  Phipps,  born  July  9,  1857; 
William  H.  Phipps,  born  April  5,  1860;  Sarah  C.  Phipps,  born  Sep- 
tember 28,  1862,  and  Mary  M.  Phipps,  born  May  4,  1865. 

They  further  alleged  that  the  widow  of  the  soldier  and  mother  of 
said  children  died  March  10,  1884,  without  payment  to  her  of  any  part 
of  the  pension  provided  for  in  said  section  4702. 

The  claim  was  rejected  April  21, 1893,  on  the  ground  that  the  claim- 
ants were  over  16  years  of  age  at  the  date  of  the  widow's  death,  and 
in  a  slip  attached  to  the  brief  face  it  appears  that  the  rejection  is  based 
on  the  cases  of  Mary  J.  Hix  (5  P.  D.,  79),  and  Patrick  Fitzpatrick 
(5  P.  D.,  248). 

From  this  action  the  present  appeal  was  taken  and  the  appellant 
states : 

It  is  assumed  that  the  claim  was  rejected  under  the  dictum  contained  in  the  Patrick 
Fitzpatrick  case;  that  such  rejection  was  error,  as  the  claimants  were  under  16  years  of 
age  at  the  date  of  the  soldier's  death  and  entitled  to  pension  under  section  4702,  the 
widow  having  died  without  payment  to  her  of  any  part  of  the  pension. 

The  following  question  is  involved  in  this  appeal :  Are  the  children 
of  the  soldier  entitled  to  file  an  application  for  pension  after  arriving 
at  the  age  of  16  years  where  the  mother  has  died  or  remarried  after 
sach  period  without  payment  to  her  of  any  part  of  the  pension  pro- 
vided for  in  section  4702  ? 

Said  section  provides  as  follows : 

If  any  person  emhraced  within  the  provisions  of  sections  forty-six  hundred  and 
ninety-two  and  forty-six  hundred  and  ninety-three  has  died  since  the  fourth  day  of 


Digitized  by 


Google 


112  DECISIONS    RELATING    TO    PENSIONS. 

March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies  by  reason  of  any  woand| 
injury,  or  disease,  which,  under  the  conditions  and  limitations  of  such  sections,  would 
have  entitled  him  to  an  invalid  pension  had  he  been  disabled,  his  widow,  or  if  there  be 
no  widow,  or  in  case  of  her  death,  withont  payment  to  her  of  any  part  of  the  pension 
hereinbefore  mentioned,  his  child  or  children,  under  sixteen  years  of  age,  shall  be  enti- 
tleil  to  receive  the  same  pension  as  the  husband  or  father  would  have  been  entitled  to 
had  he  been  totally  disabled,  to  commence  from  the  death  of  the  husband  or  father,  to 
continue  to  the  widow  during  her  widowhood,  and  to  his  child  or  children  until  they 
severally  attain  the  age  of  sixteen  years,  and  no  longer;  and,  if  the  widow  remarry,  the 
child  or  children  shall  be  entitled  from  the  date  of  remarriage. 

March  3,  1886,  Secretary  Teller  issued  the  following  instructions  to 
govern  the  adjudication  of  cases  arising  under  said  section  : 

1.  When  a  widow  and  child  under  sixteen  years  of  age  survive  the  soldier,  and  the 
widow  dies  after  the  child  has  reached  the  age  of  sixteen  withont  having  remarried,  and 
without  having  been  paid  any  part  of  the  pension,  the  child  is  entitled  to  pension  from 
the  date  of  the  soldier's  death  until  he  becomes  sixteen  years  of  age. 

2.  When  a  widow  remarries  and  then  dies,  without  having  received  a  pension,  leaving 
a  child  by  the  soldier  under  sixteen  years  of  age  at  the  date  of  her  death,  the  pension  to 
the  child  \vill  commence  from  the  soldier's  death. 

3.  Where  a  veidow  and  a  child  under  sixteen  years  of  age  survive  the  soldier,  and 
the  widow  remarries  after  the  child  has  reached  that  age,  and  then  dies  without  having 
been  paid  any  part  of  the  pension,  the  child  is  entitled  from  the  soldier's  death  until  he 
arrives  at  the  age  of  sixteen  years.     (Digest  of  1885,  page  2$^.) 

These  instructions  governed  the  ai^adication  of  cases  under  section 
4702,  Revised  Statutes,  until  the  decisions  in  the  cases  of  Mary  J.  Hix 
and  Patrick  Fitzpatrick  wei-e  rendered,  and  have  never  been  revoked 
by  this  Department. 

The  statute  expressly  provides  that — 

In  case  of  the  widow's  death  without  payment  to  her  of  any  part  of  the  pension 
hereafter  mentioned,  his  child  or  children,  under  sixteen  years  of  age,  shall  be  entitled 
to  receive  the  same  pension  as  the  father  would  have  been  entitled  to  had  he  been 
totally  disabled,  and  to  commence  from  the  death  of  the  father  and  to  continue  to  the 
child  or  children  until  they  severally  attain  the  age  of  sixteen  years. 

In  the  recent  decision  of  the  Department  on  the  appeal  of  the  minors 
of  Thomas  W.  Baugher  (7  P.  D.,  433),  decided  April  17, 1896,  it  was 
stated — 

The  statute  declares  that  the  right  to  pension  shall  accrue  to  the  ohildren  upon  the 
death  of  the  father  under  certain  conditions:  First,  if  there  be  no  widow;  second,  in 
case  of  her  subsequent  death  without  jiayment  to  her  of  any  part  of  the  pension  ;aud 
third,  from  the  date  of  remarriage  of  the  widow.  The  right  of  the  minor  child  becomes 
absolute  upon  the  death  of  the  father  leaving  no  widow,  but  if  he  leaves  a  widow  this 
right  is  held  in  abeyance  to  await  the  contingencies  of  the  widow's  death  or  remarriage, 
and  upon  the  happening  of  either  their  title  accrues  and  the  date  of  commencement 
relates  to  the  period  fixed  by  the  statute. 

There  is  nothing  in  the  statute  that  can  be  construed  to  indicate  that 
this  contingent  right  to  the  same  pension  which  the  father  would  have 
been  entitled  to  receive  had  he  been  totally  disabled  must  be  asserted 
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during  the  pensionable  period  of  the  minor,  and  if  this  be  bo  the  right 
to  file  the  application  after  that  period  may  be  recognized  by  the 
Department  as  has  generally  been  done,  and  as  stated  in  the  case  of 
the  minors  of  Thomas  W.  Baugher,  supra,  where  the  authorities  are 
cited. 

A  question  similar  in  principle  arose  under  section  4718,  Revised 
Statutes,  which  provides  that  when  any  person  entitled  to  a  pension 
shall  die  while  his  application  is  pending- — 

His  widow,  or  if  there  be  no  widow,  the  child  or  children  of  such  person  under  the 
age  of  sixteen  years,  shall  be  entitled  to  receive  the  accrued  pension  to  the  date  of  the 
death  of  such  person  ♦  *  *  and  if  no  widow  or  child  survive,  no  payment  whatso- 
ever of  the  accrued  pension  shall  be  made  or  allowed    *    *    * 

Francis  Thierry  died  while  his  claim  for  pension  was  pending, 
leaving  a  daughter  under  16  years  of  age  and  a  widow.  After  the 
daughter  arrived  at  the  age  of  16  years  the  mother  died,  and  still 
later  the  pension  was  allowed,  and  certificate  therefor  was  issued. 

Under  date  of  August  12,  1881,  the  Attorney  General  rendered  an 
opinion,  which  contains  the  following : 

If  the  mother  had  died  before  the  father,  there  would  be  no  question  as  to  the  child's 
rights;  if  the  widow  had  survived  until  the  time  came  for  payment,  there  would  be  no 
question  as  to  her  right  The  peculiarity  of  the  case  is  that  there  was  a  w^idow  at  the 
time  of  the  death  of  the  claimant,  and  there  Is  none  now  when  payment  is  to  be  made. 
In  determining  whether  this  fact  should  prevent  payment  of  the  pension  to  the  child  no 
aid  is  obtainable  from  the  original  statute,  and,  as  the  revision  is  not  explicit,  we  are 
left  to  the  reason  and  spirit  of  the  law  for  its  interpretation.  I  can  not  imagine  any 
reason  why  the  child  should  receive  the  accrued  pension  where  the  claimant  survived 
the  mother  that  would  not  apply  with  equal  force  to  a  case  where  the  death  of  the 
mother  intervened  between  that  of  the  claimant  and  the  allowance  of  the  pension. 
The  prohibitory  clause  of  the  statute  is  limited  to  where  **  no  widow  or  child  survive," 
meaning,  of  course,  *'  no  widow  or  child  under  sixteen  years  of  age. "  Here  a  child  who 
was  under  sixteen  years  of  age  at  the  death  of  the  claimant  has  survived  until  the 
allowance  of  the  pension. 

The  purpose  of  the  statute  was  to  give  the  accrued  pension  to  the  widow  or  the  child; 
and,  in  my  opinion,  at  the  death  of  the  father,  each  acquired  a  distinct  contingent 
interest;  the  widow's  being  contingent  on  her  survival  until  allowance  and  payment, 
the  child's  being  contingent  on  the  death  of  the  mother  prior  to,  and  its  own  survival 
until,  payment.     (Opinions  of  Attorneys  General,  vol.  XVII,  p.  192.) 

The  principle  here  announced  is  applicable  to  the  case  of  minor 
children  under  section  4702;  and  in  view  of  the  previous  holdings  of 
the  Department,  and  the  plain  terms  of  the  statute,  it  is  believed  that 
the  rule  of  practice  heretofore  announced  should  be  sustained. 

The  cases  of  Mary  J.  Hix  and  Patrick  Fitzpatrick  did  not  directly 
involve  the  question  now  under  consideration,  and  are  denied  as 
authority  upon  the  issue  here  presented. 

Your  rejection  is  therefore  overruled,  and  the  case  is  returned  to 
your  bureau  for  adjudication  on  its  merits. 

p.  D. — VOL.  8 8 
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desertiox-war  of  the  rebellion. 

George  Lessor. 

A  claimant  against  whom  there  stands  a  charge  of  desertion  under  an  enlistment  for 
service  in  the  war  of  the  rebellion,  which  chaise  the  War  Department  declines  to 
remove,  has  no  title  to  pension  nnder  any  existing  law  on  account  of  disability 
incurred  in  said  war  or  service  performed  therein. 

Assistant  Secretary  John  M,   Reynolds    to    the    Commissumer  of   Pensions^ 

March  SO,  1896. 

The  appellant  is  pensioned  under  the  act  of  June  27,  1890  (Certifi- 
cate No.  721,819).  His  claim  for  pension  under  the  general  law  was 
rejected  January  21,  1892,  on  the  ground  that  its  allowance  would 
confer  no  greater  relief  than  that  now  given  under  the  act  of  June  27, 
1890.    Appeal  was  filed  December  13, 1892. 

The  records  of  the  War  Department  show  that  the  claimant  was 
enrolled  in  Company  A,  Fourth  Maine  Volunteers,  and  deserted  July 
24, 1861;  that  he  enlisted  in  Company  H,  Seventh  Maine  Volunteers, 
September  9,  1861,  was  subsequently  transferred  to  Company  I,  said 
regiment,  and  again  deserted  June  1, 1863. 

The  second  charge  of  desertion,  June  1,  1863,  standing  against  the 
claimant  was  removed  in  accordance  with  the  provisions  of  the  act  of 
Congress  approved  March  2,  1889,  and  a  discharge  certificate  as  of  the 
date  he  left  the  service,  June  1,  1863,  issued  to  him. 

The  first  charge  of  desertion  still  remained  against  him.  As  the 
doctrine  that  a  person  in  the  status  of  a  deserter  under  any  enlistment 
during  the  late  civil  war  is  not  entitled  to  a  pension  under  any  law  is 
approved  by  this  Department,  the  question  of  title  to  pension  in  this 
case  turns  primarily  upon  the  charge  of  desertion,  for  it  n^;ative8  the 
claimant's  status  as  a  soldier  and  his  pensionable  condition  as  an  inci- 
dent thereto. 

In  the  cases  of  Dewitt  C.  Palkenberg  (3  P.  D.,  336),  Alfred  C.  Taft 
(5  P.  D.,  110),  Frank  Wempe  (5  P.  D.,  339),  and  like  cases,  it  was  held 
substantially,  and  in  the  case  of  John  Van  Fossen  (3  P.  D.,  347), 
expressly  (in  direct  opposition  to  the  holding  of  the  War  Department), 
that  ^^a  formal  discharge  from  the  service  terminated  the  status  of 
desertion."  In  the  case  of  Joseph  C.  Williams  (7  P.  D.,  218)  I  held 
that  said  decisions  were,  in  effect,  a  removal  of  a  charge  of  desertion, 
and  thereby  an  assumption  of  jurisdiction  by  this  Department.  I  fhr- 
ther  held — 

That  the  War  Department  has  exdnsive  jnrisdiotion  over  iasnes  as  to  desertions,  the 
correction  of  its  own  records,  and  legality  of  the  soldier's  service. 

And  that — 

Until  the  said  charge  is  removed  hy  the  War  Department  the  claimant  has  no  pen* 
sionable  statos. 
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la  the  Williams  casec  the  claimant  deserted  from  his  first  service  and 
enlisted  in  another  and  different  organization.  The  War  Department 
refused  to  remove  the  charge  of  desertion  or  to  recognize  the  legality  of 
the  second  term  of  service. 

In  conformity  with  the  ruling  in  the  case  of  Williams,  on  January 
27,  1894,  this  case  was  returned  to  your  Bureau  with  instructions  that 
information  he  requested  from  the  War  Department  as  to  whether  the 
charge  of  desertion  of  the  date  of  July  24,  1861,  has  been  removed,  and 
if  the  service  subsequent  to  said  desertion  can  be  recognized  as  a  l^al 
service.  In  response  to  your  request  for  information,  the  War  Depart- 
ment, on  February  13,  1894,  answered  as  follows: 

It  is  held  by  this  office  (Record  and  Pension  Office,  War  Department)  in  the  case  of 
the  within-named  man,  Geoi^e  Lessor  (the  claimant],  *  *  *  that  as  his  service  in 
the  second  organization  was  not  faithful,  'within  the  meaning  and  intent  of  the  act  of 
Confess  approved  March  2,  1889,  the  charge  of  desertion  against  him  of  July  24,  1861, 
can  not  be  removed.  This  soldier's  enlistment  in  Company  H,  Seventh  Maine  Infantry, 
September  9,  1861,  was  in  violation  of  the  twenty-second  (now  the  fiftieth)  article  of 
war,  as  he  was  at  that  date  absent  in  desertion  from  Company  A,  Fourth  Maine 
Infantry. 

The  statement  that  the  second  enlistment  was  in  violation  of  the 
fiftieth  article  of  war  was  not  responsive  to  the  question  propounded, 
i.  e.,  the  l^ality  of  such  service.  This  question,  however,  is  answered 
in  the  case  of  John  Turner,  First  Iowa  Infantry,  a  copy  of  which  is 
found  in  the  correspondence  with  the  War  Department  relative  to  said 
case.  It  is  there  held  by  the  acting  Judge- Advocate-General  that  the 
validity  of  a  second  term  of  enlistment  while  the  first,  by  rea.son  of 
desertion,  is  yet  unfinished — 

Is  voidable  hy  the  United  States,  but  not  void ;  or,  in  other  words,  that  it  is  valid 
until  avoided  hy  the  United  States;  so  that  if  it  be  not  avoided  before  its  expiration  it 
becomes  a  complete,  l^al  term  of  service. 

The  records  in  that  case  show  that  John  Turner  enlisted  as  a  private 
in  Ck>mpany  I,  First  Iowa  Infantry,  and  was  mustered  into  the  service 
May  14,  1861.  The  muster-out  roll,  dated  August  20,  1861,  reports 
him  absent,  sick,  since  July  3,  1861.  There  is  no  record  of  discharge 
or  of  final  payment  under  this  enlistment. 

On  December  11,  1861,  Turner  enlisted  in  Company  C,  Second  Bat- 
talion, Twelfth  Infantry,  was  transferred  to  Company  B,  First  Veteran 
Reserve  Corps,  August,  1863,  and  mustered  out  November  14,  1865. 
With  reference  to  these  facts  you  propounded  to  the  War  Department 
the  following  questions: 

1.  Is  Turner  held  to  be  a  deserter  from  the  First  Iowa  Infantry? 

2.  Were  his  subsequent  enlistments  legal? 

The  acting  Judge- Advocate-General  answered  the  second  question 
as  stated,  and  in  answer  to  the  first  question  said : 
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The  firsfc  qnestion  is  answered  in  the  indorsement  of  the  Record  and  Pension  Office 
hereon,  it  being  held  that  in  the  absence  of  any  record  of  discharge  and  final  payment 
(under  his  enlistment  in  the  First  Iowa  Infantry)  Tnmer  is  regarded  as  a  deserter  from 
that  organization. 

In  the  case  of  Turner,  as  in  the  case  now  under  consideration,  there 
was  a  second  term  of  enlistment  while  the  first  was  yet  unfinished  by 
reason  of  desertion. 

In  applying  the  rule  that  service  rendered  in  violation  of  the  twenty- 
second  article  of  war,  if  not  annulled  by  the  action  of  the  United 
States,  was  to  be  treated  as  a  valid  service,  the  acting  Judge-Advocate- 
General,  in  Turner's  case,  held  that — 

His  enlistment  in  the  Twelfth  Infantry  and  transfer  to  the  First  Veteran  Reserve 
Corps  was  legal ;  and  it  may  be  added  that  his  service  under  this  enlistment  not  having 
been  avoided  by  the  United  States,  he  was  entitled  at  the  end  of  it  to  an  honorable  dis- 
charge, but  that  this  dischaige  had  relation  to  his  service  under  his  second  enlistment 
only,  and  did  not  discharge  him  from  the  obligations  of  his  first  enlistment,  but  left 
him  in  the  status  of  a  deserter  under  it. 

This  appellant's  service  in  the  Seventh  Maine  Infantry  could  have 
been  avoided  by  the  United  States  at  any  time  during  the  continuation 
thereof  upon  the  ground  that  he  was  a  deserter  from  the  Fourth  Maine 
Infantry.  It  follows  that  he  occupied  the  status  of  a  deserter  under 
that  enlistment  during  his  entire  subsequent  service,  and,  according  to 
the  rule  laid  down  in  the  Turner  case  by  the  War  Department,  he  was 
left  in  that  status  upon  his  discharge  from  the  Seventh  Maine  Infantry. 
I  fail  to  see  that  this  claimant's  condition  is  difierent  from  that  of  any 
other  person  who  terminated  his  military  service  with  a  charge  of 
desertion  resting  against  him. 

As  to  volunteer  soldiers  who  were  deserters  at  the  time  of  the  muster- 
out  of  the  organizations  to  which  they  belonged,  the  opinion  expressed 
by  the  Adjutant-General's  office  and  confirmed  by  the  Assistant  Secre- 
tary of  War  is  as  follows: 

Not  being  at  the  time  actually  under  military  control,  nothing  will  be  presumed  to 
have  been  done  to  them  or  for  them.  Unless  something  to  the  contrary  appears 
affirmatively,  they  will  be  held  to  have  been  left  at  large  in  the  status  of  desertera,  into 
which  they  had  voluntarily  placed  themselves,  and  not  discharged,  either  honorably  or 
dishonorably.  It  may  be  proper  to  say  that  the  status  of  such  persons  changed  on  the 
passing  away  of  the  organizations  to  which  they  belonge<l,  from  that  of  a  deserter  to 
that  of  a  civilian ;  but  if  it  did  it  was  clearly  by  operation  of  law  only,  and  not  by  any 
act  of  the  military  establishment  of  the  Government,  either  actually  or  constructively 
done.  They  were  not  at  all  discharged  in  the  sense  that  any  act  was  done  (either  act- 
ually or  constractively)  to  terminate  their  terms  of  service  or  military  status.  (Report 
of  Adjutant-Generars  OfficQ  of  June  9,  1891,  and  also  of  November  9,  1691,  in  the  case 
of  Surprice  Shambeau.) 

The  status  of  the  claimant  is  that  of  a  deserter  under  his  first  enlist- 
ment, and  it  is  not  changed  by  his  subsequent  enlistment  and  service 
thereunder. 
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It  is  the  manifest  intention  of  Congress  to  grant  pensions  to  persons 
who  occupy  the  status  of  soldiers  and  deny  pensions  to  those  who 
occupy  the  status  of  deserters.  This  underlying  principle  of  pension 
legislation  is  evident  from  a  review  of  the  acts  granting  pensions  to 
persons  who  performed  service  in  the  Army  or  Navy  of  the  United 
States.  (See  ruling  of  Commissioner  Black,  No.  110,  September  4, 
1886;  also  from  a  review  of  the  act  of  August  7,  1882;  July  6, 1884; 
May  17,  1886;  August  14,  1888,  and  March  2, 1889,  removing  charges 
of  desertion  in  certain  cases.) 

It  is  also  evident  that  Congress  never  intended  by  said  acts  a  general 
removal  of  the  charge  of  desertion  standing  against  soldiers  on  the 
records  of  the  War  Department,  nor  to  relieve  the  record  of  desertion 
of  its  l^al  effects,  even  for  pensionable  purposes,  but  simply  indicated 
the  cases  where  the  charge  could  be  removed  and  the  records  changed 
or  corrected.     (Williams'  case,  supra.) 

It  has  also  been  the  uniform  holding  of  this  Department,  except  in 
the  cases  overruled  by  the  Williams  case,  that  a  person  in  the  status  of 
a  deserter  under  any  enlistment  made  during  the  war  of  the  rebellion 
in  the  military,  naval,  or  marine  service  of  the  United  States  does  not 
occupy  a  pensionable  status. 

The  concensus  of  all  recognized  authority  bearing  on  this  question  is 
that  as  title  to  an  invalid  pension  is  based  on  the  claimant's  honorable 
service  as  a  soldier,  a  charge  of  desertion  resting  against  him,  which 
can  not  be  legally  removed,  is  fatal  to  his  claim  for  pension. 

Whether  claims  for  pension  made  by  deserters  have  heretofore  been 
rejected  on  the  ground  (1)  that  claimants  are  constructively  in  the 
service  (cases  of  Elizabeth  A.  Gannon,  3  P.  D.,  67;  Isabella  Ward,  4  P.  D., 
350;  and  William  J.  McFalls,  6  P.  D.,  364),  (2)  that  a  discharge  from 
the  service  is  a  prerequisite  to  pension  (cases  of  Charles  H.  Eding  and 
George  W.  Freeman,  5  P.  D.,  234  and  361),  or  (3)  for  any  other  reason 
that  may  have  been  assigned  in  any  of  the  numerous  cases  in  which 
the  question  is  considered,  the  gravamen  of  the  ground  of  rejection  in 
each  case  is  desertion. 

So,  in  view  of  the  uniform  adverse  action  by  the  Department  in 
claims  for  pensions  by  deserters,  and  the  evident  intent  of  Congress  not 
to  pension  them,  pension  will  hereafter  be  denied  this  class  of  claimants 
in  cases  where  the  War  Department  declines  to  remove  the  charge  of 
desertion  against  them,  on  the  ground  that  they  are  deserters,  and  for 
that  cause  alone. 

It  has  always  been  the  holding  of  this  Department  that  the  effect  of 
a  removal  of  a  charge  of  desertion  in  conformity  with  law  is  to  restore 
the  person  against  whom  such  a  charge  formerly  rested  to  the  status  of 
a  soldier  from  that  of  a  deserter,  and  to  invest  him  with  all  the  rights 
incident  to  a  status  of  honorable  service.  In  the  act  of  March  2,  1889 
(section  8),  it  is  so  provided. 


Digitized  by 


Google 


118  DECISIONS    RELATING   TO    PENSIONS. 

It  is  therefore  held  that  a  claimant  against  whom  there  stands  a 
charge  of  desertion  under  an  enlistment  for  service  in  the  war  of  the 
rebellion,  which  charge  the  War  Department  declines  to  remove,  has 
no  title  to  pension  under  any  existing  law  on  account  of  disability 
incurred  in  said^war,  or  service  performed  therein. 

As  stated,  in  this  case  a  charge  of  desertion  stands  against  the  claim- 
ant under  his  first  enlistment.  The  case  was  submitted  to  the  "War 
Department  with  a  view  of  having  the  charge  removed  if  in  accord 
with  the  law  as  construed  by  that  Department. 

It  is  held  by  the  War  Department  that  the  charge  of  desertion  in 
this  case  can  not  be  removed.  In  effect,  this  is  holding  that  the  appel- 
lant occupies  the  status  of  a  deserter  under  his  first  enlistment. 

According  to  the  rule  that  I  have  laid  down  in  this  case,  the  appel- 
lant is  not  entitled  to  a  pension  under  any  existing  law,  for  the  reason 
that  he  is  a  deserter  under  an  enlistment  for  service  in  the  war  of  the 
rebellion.  He  will  not  be  entitled  to  a  pension  under  any  existing  law 
until  Congress  passes  an  act  by  which  he  is  restored  to  the  status  of 
honorable  service — that  of  a  soldier  under  all  enlistments  by  him  into 
the  Army  and  Navy  of  the  United  States  for  service  in  said  war. 

The  action  of  your  Bureau  in  rejecting  the  claim  for  pension  under 
the  general  law  is  affirmed  on  the  ground  herein  indicated.  You  will 
please  proceed  to  strike  the  claimant's  name  from  the  pension  roll. 


sliection— act  june  27,  1800,  and  section  4716,  revised 

statutes. 

Clement  B.  Guchess. 

1.  Section  4715,  Revised  Statntes,  relating  to  the  matter  of  ^^election^"  is  not  properly 

applicable  to  the  administration  of  the  act  of  June  27,  1890,  the  provisos  to  section 
2  of  the  latter  act  having  clearly  designated  under  Tvhat  circumstances  claimants  or 
applicants  under  other  laws  shall  receive  its  benefits. 

2.  The  claimant,  being  a  pensioner  under  prior  laws  at  less  than  $6  per  month,  and 

having  shown  himself  entitled  to  the  benefits  of  the  act  of  June  27,  1890,  a  certifi- 
cate under  the  latter  act  must  issue  to  him,  no  election  on  his  part  being  necessary ; 
and  his  acceptance  of  pension  under  said  act  does  not  preclude  him  from  thereafter 
prosecuting  a  cldim  for  and  receiving  pension  under  any  other  act,  the  only  restric- 
tion being  that  he  shall  not  receive  more  than  one  pension  for  the  same  period. 

3.  This  decision  is  not  intended  to  affect  adjudications  heretofore  made  by  the  Bureau 

of  Pensions  and  accepted  by  the  claimants. 

Assistant   Secretary   John    M,    Reynolds    to    the   Commissianer    of  Fensions, 

March  27,  1896. 

This  appellant,  late  of  (Company  F^  First  Michigan  Engineers  and 
Mechanics,  is  a  pensioner  under  the  provisions  of  the  general  law  (Cer- 
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tificate  No.  859,531),  for  chronic  diarrhea,  and  disease  of  rectum,  and 
has  been  rated  therefor  at  $2  from  date  of  discharge  (September  23, 
1865)  to  July  6, 1882,  at  $4  from  the  latter  date  until  March  21,  1894, 
and  $12  per  month  thereafter. 

He  filed  a  declaration  for  pension  under  the  act  of  June  27,  1890,  on 
September  9,  1893,  in  which  he  alleged  as  causes  of  disability,  chronic 
diarrhea,  piles,  fistula  in  ano,  rheumatism,  and  disease  of  rectum, 
heart,  and  liver. 

The  claim  under  the  act  of  June  27, 1890,  was  rejected  July  23, 1895, 
on  the  ground  stated  on  the  face  brief,  as  follows: 

Approved  for  chronic  diarrhea,  disease  of  rectam  (piles  and  fistala),  $6.  No  other 
ratable  disability  shown. 

Appeal  therefrom  was  filed,  September  5,  1895,  contending  that  $12 
should  have  been  allowed  under  the  act  of  June  27,  1890,  from  Septem- 
ber 9, 1893,  to  March  21, 1894,  and  that  he  should  then  be  allowed  to 
elect  which  pension  he  would  receive. 

The  language  of  r^ection  not  being  clear,  the  medical  referee  was 
personally  requested  to  forward  an  explanation  thereof,  which  he  did, 
as  follows: 

The  words  ^*no  benefit'*  on  the  face  brief  of  claim  under  the  act  of  Jane  27^  1890| 
make  the  action  misleading.  The  rate  of  $6  beginn  September  9,  1893,  prior  to  the 
increaaed  rate  under  the  general  law.  To  the  words  * '  no  benefit ' '  there  should  have  been 
added  ^' after  March  21, 1894/'  date  when  increase  was  aUowed  under  the  general  law. 

In  regard  to  the  rate  allowed  under  the  act  of  June  27,  1890,  if  the  case  is  resubmit- 
ted $8  will  be  aUowed,  admitting  rheumatism  and  disease  of  heart  among  the  pensioned 
disabilities.     No  higher  rate  under  the  act  of  June  27,  1890,  is  warranted. 

Thereupon  the  action  of  the  Pension  Bureau  was  reversed,  and  the 
papers  were  returned  for  further  action  consistent  with  the  opinion  of 
the  medical  referee,  with  direction  to  require  the  soldier  to  elect  (after 
such  action)  under  which  act  he  will  receive  his  pension. 

Acting  under  this  instruction,  the  claim  filed  by  appellant  on  Sep- 
tember 9,  1893,  under  the  act  of  June  27,  1890,  was  favorably  a^udi- 
cated  on  October  17,  1895,  and  admitted  by  your  Bureau  at  the  rate  of 
$8  per  month;  and  on  the  24th  of  October,  1895,  he  was  notified  to 
to  elect  which  pension  he  would  take. 

To  this  notice  appellant  replied,  October  30,  1895,  that  he  desired 
the  additional  pension  under  the  act  of  June  27,  1890,  to  be  paid  to 
him  covering  the  time  from  September  9,  1893,  to  March  21,  1894, 
during  which  time  he  was  only  receiving  $4  per  month  under  the  gen- 
eral law,  and  that  his  pension  be  continued  from  that  date,  at  $12  per 
month,  under  the  general  law. 

On  December  3,  1895,  you  informed  the  appellant,  in  reply,  that 
he  must  state  unconditionally  whether  he  would  receive  his  pension 
imder  the  act  of  June  27,  1890,  or  remain  on  the  rolls  under  the  gen- 
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eral  law,  and  that  when  he  complied  with  said  requirement  his  claim 
would  be  further  considered. 

On  January  6,  1896,  appellant  filed  a  further  appeal,  complaining  of 
said  action,  and  contending  that  a  certificate  should  be  issued  to  him 
in  his  claim  under  the  act  of  June  27,  1890,  in  accordance  with  his 
request. 

That  appeal  was  dismissed  upon  the  groimd  that  as  the  appellant 
simply  seeks  to  avoid  the  responsibility  of  complying,  or  not  comply- 
ing, with  the  regulations  of  your  Bureau,  by  taking  an  appeal  to  this 
Department,  no  action  has  been  taken  from  which  an  appeal  will  lie, 
nor  will  such  appeal  be  entertained. 

'Now  comes  the  claimant,  by  his  attorney,  C.  E.  Foote,  and  moves 
for  reconsideration,  alleging  the  contention  of  his  appeal  to  have  been 
that  the  call  for  unconditional  election  was  fully  covered  in  the  state- 
ment of  October  30,  1895,  in  which  he  distinctly  and  explicitly  stated 
that  he  desired  his  pension  allowed  as  per  your  former  decision  upon 
appeal  under  act  of  June  27,  1890,  from  the  date  when  the  same  was 
filed  at  the  Pension  Office  until  his  pension  was  increased  to  $12  per 
month  under  the  general  law,  and  that  he  be  continued  on  the  general 
law  roll. 

He  avers  that  there  are  no  conditions  in  the  claimant's  statement  as 
to  which  law  he  wished  to  continue  his  pension  under,  and  that  he 
simply  asked  to  have  his  claim  adjudicated  for  the  period  it  was 
pending,  during  which  time  he  was  only  receiving  $4  per  month,  and 
he  asks  that  the  decision  of  February  15,  1896,  be  amended  to  conform 
to  the  former  decision  in  which  it  was  ''held  that  appellant  was  entitled 
to  $6  per  month  during  that  period." 

This  contention  is  not  a  new  one.  It  has  heretofore  been  considered 
and  passed  upon  by  me.  In  the  appeal  of  Lyman  T.  Haines  (7  P.  D.,  42) 
it  was  held  that  a  pensioner  under  the  act  of  June  27,  1890,  has  an 
undoubted  right  to  prosecute  a  claim  for  pension  under  the  general 
law,  but  he  can  not  receive  more  than  one  pension  for  the  same  period. 

This  wa,s  a  case  where  the  claim  of  appellant  for  increase  under  the 
general  law  was  rejected  because  of  "no  benefit,"  it  appearing  that, 
being  a  pensioner  under  the  general  law  at  a  $6  rate,  he  was  subse- 
quently pensioned  at  $12  under  the  act  of  June  27, 1890,  and  thereafter 
filed  his  claim  for  increase  under  the  general  law,  believing  that  his 
disabilities  of  service  origin  entitled  him  to  more  than  $12  per  month. 
The  rejection  of  the  general  law  increase  claim  was  reversed,  and  the 
Bureau  directed  to  proceed  with  its  adjudication. 

In  the  appeal  of  Robert  E.  Quivey  (7  P.  D.,  58)  it  was  held  that 
where  an  invalid  increase  claim  and  a  June  27, 1890  claim  are  both 
pending,  the  claimant  had  a  right  to  elect  to  be  pensioned  under  the 
law  which  would  give  him  the  greater  amount  of  pension. 


Digitized  by 


Google 


DECISIONS    RELATING   TO    PENSIONS.  121 

In  the  appeal  of  Jesse  Curry  (7  P.  D.,  614),  appellant  was  pensioned 
as  dependent  father  at  the  rate  of  $8  per  month  from  October  5, 1883, 
and  at  $12  per  month  from  March  19,  1886,  having  at  the  same  time  a 
claim  pending  for  invalid  pension,  which  was  allowed  April  12, 1893,  at 
$2  per  month  from  February  21,  1863,  $4  from  September  13,  1882, 
and  $17  from  October  14,  1891,  deducting  all  payments  made  under  the 
dependent  pension  certificate.  Appellant  contended  that  he  should 
take  pension  under  the  invalid  certificate  to  October  5,  1883  (up  to 
which  time  he  was  drawing  ])ension  on  the  invalid  certificate  alone, 
and  at  which  time  both  claims  in  his  behalf  were  established  and 
allowed),  and  thereafter  under  the  dependent  certificate  until  October 
14,  1891,  when  he  should  again  be  pensioned  in  accordance  with  the 
invalid  certificate. 

It  was  held  that  he  was  entitled  to  pension  under  the  invalid  certifi- 
cate to  the  date  of  the  commencement  of  his  pension  as  dependent 
father,  October  5,  1883,  and  that  he  was  entitled  to  elect  under  which 
pension  certificate  he  would  take  pension  after  that  date;  and  that 
said  election  will  be  final,  and  thereafter  he  should  be  paid  pension 
under  the  certificate  so  selected  and  no  other.  Nor  has  he  the  right  to 
make  a  second  election  under  the  law. 

It  will  be  observed  that  the  decisions  in  the  cases  of  Haines  and 
Quivey  deal  with  the  procedure  authorized  by  section  2  of  the  act  of 
June  27, 1890,  up  to  the  point  of  election,  and  with  the  affirmance  of 
the  doctrine  that  the  right  of  election  is  a  personal  privilege  of  the 
beneficiary,  which  can  not  be  exercised  by  another  to  his  prejudice. 

But  Curry's  case  deals  distinctly  with  the  doctrine  of  election  itself, 
as  set  forth  in  section  4716,  Revised  Statutes,  and  the  opinion  in  his 
case  is,  in  effect,  a  construction  of  that  section. 

The  section  provides  that  "nothing  in  this  title  shall  be  so  construed 
as  to  allow  more  than  one  pension  at  the  same  time  to  the  same  per- 
son, or  to  persons  entitled  jointly;  but  any  pensioner  who  shall  so 
elect  may  surrender  his  certificate  and  receive  in  lieu  thereof  any  other 
pension  to  which  he  would  have  been  entitled  had  not  the  surrendered 
certificate  been  issued.  But  all  payments  previously  made  for  any 
period  covered  by  the  new  certificate  shall  be  deducted  from  the 
amount  allowed  by  such  certificate."  This  section  of  the  Revised 
Statutes  originally  formed  section  20  of  the  act  of  March  3,  1873. 
(17  Stat.  L.,  566.) 

Here  we  get  a  positive  assertion  of  the  doctrine  of  election  as  applied 
to  the  pension  laws,  although  it  had  already  been  provided  in  section 
3,  act  of  July  14, 1862  (12  Stat.  L.,  567),  that  if  a  dependent  mother 
claimant  "shall  herself  be  in  receipt  of  a  pension  as  a  widow,  in 
virtue  of  the  provisions  of  the  second  section  of  this  act,  in  that  case 
no  pension  or  allowance  shall  be  granted  to  her  on  account  of  her  son 
imless  she  gives  up  the  other  pension  or  allowance." 
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If  interpreted  in  its  strict  I^al  sense,  the  right  of  election  arises 
wherever  there  are  alternative  rights  or  obligations.  It  is  a  maxim  of 
law  that,  an  election  once  made  and  pleaded,  the  party  is  concluded. 
(Co.  Litt.,  146;  11  Johns.,  241;  1  Bouvier  Law  Dicty.,  684.) 

Where  an  express  and  positive  election  is  required,  there  is  no  daim,  either  at  hiw  or 
in  equity,  to  but  one  of  the  objects  between  which  election  is  to  be  made.''  (1  Bouvier 
Law  Dicty.,  584.) 

In  contracts  it  is  said  that  whenever,  by  law  or  by  contract,  a  party 
had  laid  before  him  a  variety  of  steps,  the  taking  of  one  of  which 
excluded  another,  or  the  rest,  he  must  choose  between  them.  After  his 
choice  is  made  and,  by  words  or  by  acts,  expressed  in  a  manner  suited 
to  the  particular  case,  he  can  not  reverse  it,  (6  Am.  and  Eng.  Ency. 
of  Law,  247,  citing  Bish.  on  Contracts,  Sec.  808.) 

And,  I  think,  the  general  doctrine  is  that  an  election,  when  freely 
and  voluntarily  made  by  one  authorized  to  elect,  and  with  a  full 
knowledge  of  the  rights  involved,  is  final  and  binding  on  the  elector. 

The  only  question  then  is  what  effect,  if  any,  has  the  second  section 
of  the  act  of  June  27, 1890,  on  section  4716,  Revised  Statutes?  And 
here  we  find  the  real  issue  in  this  case. 

Indeed,  it  is  doubtful  to  my  mind  that  section  4715,  Revised  Statutes, 
has  any  place  in  the  administration  of  the  act  of  June  27, 1890.  It 
was  enacted  in  1873,  long  anterior  to  the  last-named  act.  It  distinctly 
directs  the  act  of  election,  in  proper  cases,  under  pension  laws  with 
which  it  stands  in  pari  materia. 

A  proper  illustration  of  its  uses  is  where  a  dependent  father  under 
the  general  law  seeks  invalid  pension  under  the  same  law;  or  where  a 
dependent  mother  under  the  general  law  seeks  pension  as  a  widow 
under  the  same  law.  And  the  act  of  July  14,  1862,  as  we  have  seen, 
furnishes  the  latter  illustration  itself  But  the  proviso  to  section  2  of 
the  act  of  June  27,  1890,  needs  not  the  aid  of  section  4715,  Revised 
Statutes,  for  its  construction.  In  the  former  act  the  provisos  regulating 
the  shifting  of  rights  thereunder  utterly  ignore  the  question  of  election, 
and  distinctly  mark  out  the  course  of  procedure  by  which  the  claimant 
or  pensioner  may  draw  benefit  to  himself,  and  then  in  the  most  man- 
datory manner  directs  the  enforcement  of  its  own  terms,  at  the  same 
time  sedulously  guarding  such  beneficiary's  future  rights  under  other 
general  or  special  acts  by  declaring  that  ^'nothing  herein  shall  be  so 
construed  as  to  prevent"  such  rights. 

It  is  true  that  as  far  as  possible  the  language  of  every  enactment 
must  be  so  construed  as  to  be  consistent  with  every  other  which  it  does 
not  in  express  terms  modify  or  repeal,  and  therefore  the  law  will  not 
allow  the  revocation  or  alteration  of  a  statute  by  construction  when 
the  words  may  have  their  proper  operation  without  it,  but  requires  the 
courts  to  uphold  the  prior  law  if  the  two  acts  may  well  subsist 
together.     (Endlich  on  the  Interpretation  of  Statutes,  Sec.  182.) 
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But  laws  are  presumed  to  be  passed  with  deliberation  and  with  full 
knowledge  of  all  existing  ones  on  the  subject,  and  it  is  always  pre- 
sumed that  the  legislature  possesses  such  knowledge.  And  therefore 
subsequent  legislation  repeals  previous  inconsistent  legislation,  whether 
it  expressly  says  so  or  not.  In  the  nature  of  things  it  would  be  so,  for 
contradictions  can  not  stand  together.     (Idem.) 

It  is  not  here  contended  that  the  act  of  June  27,  1890,  is  in  no  sense 
in  pari  materia  with  other  pension  legislation.  Indeed  the  contrary 
doctrine  has  been  held  by  this  Department,  by  the  application  of  sec- 
tion 4718,  Eevised  Statutes,  to  the  operation  of  the  act  of  June  27, 
1890.  But  the  true  rule  would  seem  to  be  that  in  all  matters  of  repeal 
resulting  by  implication  from  an  affirmative  act,  except  where  the 
intent,  appearing  from  a  design  to  substitute  the  new  law  for  the  old 
in  toto,  is  clearly  to  the  contrary,  the  repeal  extends  only  so  far  as  the 
provisions  of  the  statutes  affecting  each  other  are  inconsistent,  the  old 
law  being,  in  all  other  reepects,  left  in  fall  force  and  effect  (Idem, 
Sec.  205.) 

I  do  not  understand  that  the  act  of  June  27,  1890,  was  intended,  as 
a  whole,  to  supersede  the  operation  of  the  general  pension  laws.  And 
I  do  understand  that,  in  so  far  as  it  is  possible  to  do  so,  it  is  to  be 
regarded  and  treated  as  a  part  of  the  general  pension  code,  and  construed 
harmoniously  with  all  other  pension  laws  with  which  it  stands  in  pari 
materia.  But  wherever  its  provisions  are  wholly  repugnant  to  former 
laws,  by  reason  of  their  inconsistency,  to  that  extent  only,  they  repeal 
the  provisions  of  previous  statutes  inconsistent  therewith,  and  that 
wholly  to  prevent  a  failure  and  stultification  of  the  legislative  will. 

The  second  section  of  the  act  of  June  27,  1890,  provides  '*that  per- 
sons who  are  now  receiving  pensions  under  existing  laws,  or  whose 
claims  are  pending  in  the  Pension  Office,  may"  (here  the  statute  is 
permissive),  '' by  application  to  the  Commissioner  of  Pensions  in  such 
form  as  he  may  prescribe,  showing  themselves  entitled  thereto"  (here 
the  statute  marks  out  the  procedure),  "receive  the  benefits  of  this  act." 

Now  in  the  tiSLse  of  an  invalid  pensioner,  such  as  this  appellant  is,  he 
may  receive  a  pension  varying  in  rate  from  $6  to  $12  per  month,  upon 
conditions  wholly  different  from  those  under  which  he  must  seek  a 
general  law  pension,  and  which  convey  thereby  a  substantial  interest  to 
him.  Therefore  one  who  is  even  already  an  invalid  pensioner  under  the 
general  law  may  receive  the  benefit  of  this  act  simply  by  making 
application  to  the  Commissioner  of  Pensions,  in  such  form  as  he  may 
prescribe,  and  proving,  according  to  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  provide,  ninety  days  service  in  the  late  war 
ot  the  rebellion,  honorable  discharge  therefrom,  that  at  time  of  appli- 
cation he  is  suffering  from  a  mental  or  physical  disability  of  a  perma- 
nent character,  not  the  result  of  his  own  vicious  habits,  which  inca- 
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pacitates  him  for  the  performance  of  manual  labor  in  soch  a  degree  as 
to  render  him  nnable  to  earn  a  support,  and  shall  be  placed  upon  the 
list  of  invalid  pensioners  of  the  United  States,  and  shall  be  entitled  to 
receive  a  pension  not  exceeding  S12  per  month  and  not  less  than  $6 
per  month,  proportioned  to  the  degree  of  inability  to  earn  a  support. 
This  statute  is  mandatory  in  the  terms  wherein  it  confers  its  benefits. 

Now  the  proviso  declares  that  ^'no  person  shall  receive  more  than 
one  pension  for  the  same  period."  And  yet  the  statute  says  that  the 
invalid  pensioner  described  therein  shall  receive  the  benefit  of  this  act. 

Therefore,  if  one  who  is  already  an  invalid  pensioner,  say  at  $2  or  $4 
per  month,  shall  apply  for  the  benefit  of  this  act,  and  his  condition  be 
such,  for  instance,  as  to  entitle  him  to  a  rating  of  $6  under  this  act,  ^ 
under  the  terms  of  the  statute  he  can  receive  no  more  than  one  pension 
for  the  same  period,  and  his  name  shall,  on  the  conditions  stated,  be 
placed  on  the  invalid  pension  roll  at  $6  per  month ;  and  as  he  thereby 
would  gain  an  increased  rating  of  $2,  that  is  the  benefit  conferred  on 
him  by  the  statute,  and  no  power  but  that  of  (Congress  can  deprive  him 
of  it.  When  once  he  has  appropriately  signified  his  desire  for  such 
benefit  by  filing  such  an  application  as  is  directed  by  the  (Commissioner 
of  Pensions,  and  has  completed  his  proof  according  to  the  rules  and 
regulations  of  the  Secretary  of  the  Interior,  he  has  done  all  that  the 
law  requires  him  to  do,  and  the  law  does  the  rest. 

Now,  if  the  act  of  June  27,  1890,  stopped  here,  the  pensioner's  status 
would  be  irrevocably  fixed  by  the  operation  of  the  statute,  whereby  his 
title  and  benefit  are  shifted  from  one  law  to  the  other. 

But  the  act  of  June  27,  1890,  further  provides  that — 

Nothing  herein  contained  shall  be  so  construed  as  to  prevent  any  pensioner  there- 
under from  prosecuting  his  claim  and  receiving  his  pension  under  any  other  general  or 
special  act ;  provided,  however,  that  no  person  shall  receive  more  than  one  pension  for 
the  same  period. 

This  is  remarkable  language. 

It  is  absurdity  to  suppose  that  after  it  (a  statute)  is  reduced  to  terms  it  means  noth- 
ing. It  ought  to  be  interpreted  in  such  a  manner  as  that  it  may  have  effect,  and  not  be 
found  to  be  vain  and  illusive.  (16th  of  VattePs  Rules,  Potter's  Dwarris  on  Statutes 
and  Constitution,  Edn.  1873,  p.  126.) 

When  the  subject  relates  to  things  favorable,  we  ought  to  give  the 
terms  all  the  extent  they  are  capable  of  in  common  use.  (Rule  31, 
idem.) 

That  part  of  the  act  of  June  27,  1890,  so  plainly  construes  itself, 
when  all  its  parts  are  taken  together,  that  it  needs  no  construction,  or 
at  least  only  such  as  is  natural  and  favorable.  The  plain  intention  of 
this  statute  is  to  confer  a  benefit. 

If  a  pensioner  under  the  general  law  is  receiving  less  than  the  rating 
to  which  he  would  be  entitled  under  the  act  of  June  27,  1890,  the  ben- 
efit conferred  consists  in  giving  him  a  higher  rate,  up  to  the  limit  of 
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$12,  and  such  rate  under  the  June  act  of  1890  will  continue  (except 
the  disability  cease  or  the  law  be  repealed)  until  he  dies,  or  until  by 
his  own  voluntary  movement  he  successfully  prosecutes  his  claim  for 
pension  under  any  other  general  or  special  act  and  demands  payment 
thereon. 

In  the  case  at  bar,  the  appellant  was  pensioned  at  $2  from  Septem- 
ber 23,  1865,  and  $4  from  July  5,  1882,  to  March  21,  1894,  with  $12 
thereafter,  under  the  general  law.  In  the  mean  time  he  would  be 
entitled,  under  the  June,  1890,  claim,  to  $6  or  $8  per  month  from 
Sepember  9,  1893,  to  March  21,  1894. 

As  this  would  be  in  excess  of  the  general  law  rating,  it  would  confer 
a  benefit.  And  since  the  statute  is,  in  the  direction  of  conferring  ben- 
efit, mandatory,  it  follows  that  he  should  receive  that  benefit  without 
the  imposition  of  any  conditions  not  contained  within  the  act  which 
confers  his  right. 

I  am  of  the  opinion  that  you  are  bound  by  the  law,  and  can  not 
deny  to  appellant  the  benefit  of  intervening  rates  arising  under  the  act 
of  June  27,  1890,  if  he  have  title  thereunder;  after  which  payments 
should  be  continued  to  him  under  the  general  law  at  the  rate  of  $12 
from  March  21,  1894. 

The  former  action  is  hereby  set  aside,  and  you  are  requested  to  take 
the  necessary  steps  to  convey  the  benefit  of  the  act  of  June  27,  1890, 
to  the  pensioner,  which  in  this  instance  would  apparently  be  brought 
about  by  issuing  a  supplemental  certificate  under  the  act  of  June  27, 
1890,  covering  the  period  from  September  9,  1893,  to  March  20,  1894, 
both  days  inclusive,  during  which  you  concede  his  right  to  a  rate  of 
$8  per  month  under  said  act,  and  terminating  on  March  20,  1894, 
deducting  all  payments  made  under  the  general  law  covering  the  same 
period  of  time. 

This  is  the  first  instance  in  which  the  Department  has  been  called 
upon  to  consider  and  decide  this  question,  and  it  is  not  intended  by 
this  decision  to  reopen  adjudications  heretofore  made  by  your  Bureau 
and  accepted  by  the  claimant,  but  simply  to  mark  out  a  rule  for  your 
future  guidance  in  such  cases  as  may  arise. 


CORRESPONDENCE    BETWEEN    ASSISTANT    SECRETARY    REYNOLDS    AND    THE 
COMMISSIONER   OF   PENSIONS   RELATIVE   TO   THE   FOREQOINO   DECISION. 

DEPARTMENT  OF  THE  INTERIOR, 

BUREAU  OF  PENSIONS, 

Washington,  D.  C,  May  6,  1896, 
Hon.  John  M.  Reynolds, 

AnisUmi  Secretary  of  the  Interior, 
8nt:  Referring  to  your  decision,  on  March  27, 1896,  in  the  case  of  Clement  B.  Gucheas, 
Certificate  859,531,  setting  aside  the  former  practice  of  this  Bnrean,  I  desire  to  make 
the  following  inqniries  bearing  upon  the  question  of  election  between  a  i>ension  under 
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the  general  law  and  a  pension  under  the  act  of  June  27,  1890,  as  I  am  not  quite  clear 
from  said  decision  as  to  how  you  would  hold  upon  these  points. 

1.  Soldier  never  having  been  a  pensioner,  but  having  an  nnestablished  claim  pending 
under  the  general  law  is  placed  on  the  pension  roll  under  the  act  of  June  27,  If^,  at 
$12  per  month  from  July  4,  1890,  which  pension  he  is  now  receiving.  He  now  com- 
pletes his  claim  under  the  general  law,  and  it  is  ready  for  allowance  at  the  rate  of  $6 
per  month  from  May  4, 1889,  the  date  of  filing  same,  and  $17  per  month  from  December 
20,  1895.  To  issue  this  certificate  under  the  general  law  in  accordance  with  our  present 
understanding  of  the  law  and  applying  section  4716,  to  wit,  providing  for  the  surrender 
of  the  certificate  under  the  act  of  June  27,  1890,  and  a  deduction  of  all  the  payments 
heretofore  made  thereunder,  would  result  in  withholding  any  pension  from  the  soldier 
under  the  new  certificate  until  about  seventeen  months  after  the  issuance  of  the  new 
certificate,  the  deductions  amounting  to  some  $280  more  than  the  amount  accrued  under 
said  new  certificate.  After  a  sufficient  amount  has  accrued  to  offset  the  deductions  under 
the  act  of  June  27,  1890,  the  soldier  will  then  receive  his  $17  per  month  under  the  general 
law  certificate.  Query :  Is  this  practice  correct  in  view  of  the  *  *  Gucheas '  *  decision  herein- 
before named  ?  In  other  words,  shall  the  provisions  of  section  4715,  Revised  Statutes,  sti  11 
be  applied  in  the  case  of  a  pensioner  under  the  act  of  June  27, 1890,  who  has  a  claim  ready 
for  allowance  under  the  general  law,  Guchess  being  a  pensioner  under  the  general  law, 
and  desiring  an  allowance  under  the  act  of  June  27,  1890?  If  your  answer  be  in  the 
negative,  please  state  in  what  manner  the  pensioner  may  surrender  his  certificate  at  $12 
per  month  under  the  act  of  June  27,  1890,  and  receive  the  new  certificate  under  the 
general  law  at  $6  from  date  of  filing  to  May  4,  1889,  and  $17  thereafter  without  deduct- 
ing all  payments  heretofore  made  for  any  period  of  time  covered  by  the  other  certificate 
as  provided  by  section  4715. 

2.  A  pensioner  under  the  general  law  has  received  the  '* benefit"  of  an  allowance 
under  the  act  of  June  27, 1890.  May  he  apply  for  restoration  and  increase,  and  if  shown 
to  be  entitled  to  a  higher  rate  be  restored  and  increased  to  the  higher  rate  under  the 
ji^eneral  law,  surrendering  his  certificate  under  the  act  of  June  27,  1890?  And  may  he 
then  again  apply  for  restoration  and  increase  under  the  act  of  June  27,  1890,  and  if 
shown  to  be  entitled  to  a  still  higher  rate,  surrender  his  general  law  certificate  and  again 
be  placed  on  the  rolls  at  the  still  higher  rate  ? 

If  your  answer  to  this  question  is  in  the  affirmative,  then,  the  restoration  of  course, 
dating  from  the  time  of  dropping  the  name  from  the  particular  roll  on  which  it  had  been 
inscribed,  with  the  increased  rate  beginning  from  the  date  of  the  surgeon's  certificate  of 
examination,  if  section  4715  is  applied,  the  deductions  under  the  other  certificate  at  a 
larger  amount  from  date  of  dropping  up  to  the  time  of  increased  rate  will  result  in 
quite  a  loss  to  pensioner.     How  should  this  be  obviated  ? 

3.  A  pensioner  at  the  rate  of  $12  i)er  month  under  the  act  of  June  27, 1890,  is  dropped 
from  the  rolls  because  of  the  fact  that  as  now  construed  his  service  in  the  ConfedeiBte 
army  is  a  bar  to  such  pension,  or  for  the  reason  that  as  now  construed  his  desertion  from 
a  prior  service  is  a  bar  to  such  pension.  He  is  now  to  be  allowed  a  pension  under  the 
general  law  at  $8  per  month  beginning  in  1889,  thus  covering  the  whole  period  over 
which  he  drew  a  higher  rate  under  the  act  of  June  27,  1890.  In  such  a  case  should 
section  4715  be  applied  and  all  payments  made  on  the  certificate  under  the  act  of  June 
27,  1890,  be  deducted? 

Very  respectfully, 

WM.  LOCHREN, 

CbmmiMtofMr. 


Digitized  by 


Google 


DECISIONS  RELATING  TO   PENSIONS.  127 

DEPARTMENT  OF  THE  INTERIOR, 

Washingtok,  D.  C,  May  9,  1896. 

HotL  WlI^IJAM  LOCHBEN, 

CommisaUmer  of  Pensions. 
SiB:  In  yonr  communication  of  the  6th  instant  in  which  you  refer  to  my  decision  of 
March  27, 1896,  in  the  case  of  Clement  B.  Gnchess.  Certificate  No.  859,531,  you  propound 
several  questions  to  which  you  ask  for  an  answer  from  me. 

In  your  first  question  the  illustration  used  is  that  of  a  man  pensioned  under  the  act 
of  June  27,  1890«  at  $12  per  month  from  July  4,  1890,  who  has  a  claim  ready  for  allow- 
ance under  the  general  law  at  the  rate  of  |6  per  month  from  May  4,  1889,  the  date  of 
filing  the  same,  and  $17  per  month  from  December  20,  1895. 

You  say  that  to  issue  this  certificate  under  the  general  law  in  accordance  with  your 
pTQBent  understanding  of  the  law,  and  applying  section  4715,  Revised  Statutes,  pro- 
viding for  the  surrender  of  the  certificate  under  the  act  of  June  27,  1890,  and  a  deduc- 
tion of  all  the  payments  heretofore  made  thereunder,  would  I'esult  in  withholding  any 
pension  from  the  soldier  under  the  new  certificate  until  about  seventeen  months  after  the 
issue  of  the  new  certificate,  the  deductions  amounting  to  some  $280  more  than  the 
amount  accrued  under  said  new  certificate.  You  say  that  after  a  sufficient  amount  has 
accrued  to  offset  the  deductions  under  the  act  of  June  27,  1890,  the  soldier  will  then 
receive  his  $17  per  month  under  the  general  law  certificate.  You  ask  me  whether  this 
practice  is  correct  under  the  '*  Gnchess  "  decision,  and  whether  the  provisions  of  section 
4715,  Revised  Statutes,  shall  still  be  applied  in  the  case  of  a  pensioner  under  the  act  of 
June  27,  1890,  who  has  a  claim  ready  for  allowance  under  the  general  law;  and  in  case 
my  answer  be  in  the  negative  you  ask  me  to  state  ' '  in  what  manner  the  pensioner  may 
surrender  his  certificate  at  $12  per  month  under  the  act  of  June  27,  1H90,  and  receive 
the  new  certificate  under  the  general  law  at  $6  from  date  of  filing  (May  4,  1889),  and 
$17  from  December  20,  1895,  without  deducting  all  payments  heretofore  made  for  any 
period  of  time  covered  by  the  other  certificate,  as  provided  in  section  4715,  Revised 
Statutes.'' 

The  principle  herein  involved  was  fully  set  forth  in  my  decision  of  March  27,  1896, 
in  this  case.  It  seems  only  necessary  to  add  that  wherever  the  act  of  June  27,  1890,  is 
employed,  it  must  be  to  the  soldier's  benefit.  And,  since  that  benefit,  as  I  have  already 
held,  is  liable  to  suffer  defeat  through  the  use  of  section  4715,  Revised  Statutes,  to  comi)el 
an  election  by  the  pensioner,  such  section,  being  plainly  repugnant  to  the  act  designed  to 
convey  benefit  to  the  pensioner  can  not  be  employed.  The  right  of  such  pensioner  under 
the  act  of  June  27,  1890,  to  receive  pension  under  the  general  law  is  founded,  not  in  an 
election  under  section  4715,  Revised  Statutes,  but  under  the  provisos  to  the  act  under 
whidi  he  is  already  pensioned,  which  themselves  contain  all  the  guard  necessary  against 
a  double  payment,  by  declaring  that  '^  no  person  shall  receive  more  than  one  pension  for 
the  same  period." 

Without  intending  thereby  to  prescribe  any  rule  to  bind  your  practice  I  may  say  it 
seems  to  me  that,  in  such  a  case,  by  allowing  $6  per  month  from  May  4,  1889,  to  Decem- 
ber 19,  1895,  inclusive,  and  $17  per  month  thereafter,  deducting  payments  under  the 
act  of  June  27,  1890,  at  the  rate  of  $6  per  month  from  July  4,  1890,  to  December  19, 
1895,  and  all  payments  under  said  act  after  the  latter  date,  instead  of  bringing  the  pen- 
sioner in  debt  to  the  Government,  fall  effect  will  be  given  to  the  benefit  which  the  act 
of  June  27,  1890,  was  intended  to  confer,  to  wit,  the  benefit  of  the  highest  rate  possible 
to  be  enjoyed.  By  this  means  there  is  no  conflict  between  the  laws,  and  due  regard  is 
had  to  the  proviso  in  the  act  of  June  27,  1890,  that  no  i)erson  shall  receive  more  than 
one  pension  for  the  same  period.  For  from  May,  1889,  to  July,  1890,  the  claimant  will 
he  receiving  pension  under  the  general  law  alone,  from  the  latter  date  to  December  19, 
1895,  he  will  only  be  receiving  pension  under  the  act  of  June  27,  1890,  at  the  full  rate 
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allowed,  and  after  December  19,  1895,  he  will  be  receiving  pension  solely  under  the 
general  law. 

At  no  time  will  he  be  receiving  more  than  one  pension  for  the  same  period,  and  he 
will  thus  draw  to  himself  the  pecuniary  benefit  of  intervening  rates  which  the  act  of 
June  27,  1890,  in  terms  begets. 

Your  second  and  third  questions  have  already,  it  seems  to  me,  been  answered  by  the 
doctrine  laid  down  in  my  decision  of  March  27,  1896,  which  is  that  the  purpose  of  the 
act  of  June  27,  1890,  being  to  confer  a  specific  pecuniary  benefit,  as  shown  by  the  lan- 
guage of  the  act  itself,  and  by  the  debates  in  Congress,  and  the  dedarations  therein  of 
those  who  had  the  bill  in  charge,  the  pensioner  is  at  liberty  to  shift  his  title  whenever 
he  may  desire  to  do  so  so  long  as  any  possible  benefit  survives  to  him,  up  to  an  unused 
rating  under  the  act  of  June  27,  1890,  not  exceeding  $12  i>er  month,  and  it  is  imma- 
terial at  what  point  of  time  he  may  seek  this  benefit. 

And  since,  in  my  judgment,  section  4715,  Revised  Statutes,  can  not  be  invoked  to  the 
detriment  of  any  right  claimed  and  due  under  the  provisions  of  the  act  of  June  27, 1890, 
the  dropping  out  of  sight  of  the  said  section,  in  such  cases,  would  relieve  you  of  much 
embarrassment  in  your  efforts  to  apply  the  doctrine  laid  down  by  me  in  my  recent  decis- 
ion in  the  Guchess  case. 

However,  I  do  not  intend  hereby  to  dictate  any  plan  to  be  employed  by  you  in  carry- 
ing out  the  intent  of  my  decision  in  the  Guchess  case.  The  arrangement  of  the  details 
necessary  to  such  an  end,  of  course,  properly  belongs  to  the  administration  of  your  office. 

I  beg  to  add  that  I  have  given  most  careful  consideration  to  your  oommunication  of 
the  7th  instant,  in  which  you  embody  your  own  view  of  the  proper  construction  of  the 
proviso  to  section  2  of  the  act  of  June  27,  1890.  Entertaining,  as  I  do,  the  most  pro- 
found respect  for  your  legal  knowledge  and  judgment  I  am  yet  constrained,  much  as  I 
may  regret  to  do  so,  to  differ  from  your  conclusion. 
Very  respectfully, 

JNO.  M.  REYNOLDS, 

AsMtant  Secretary. 


MISTAKE-ACCRrrKD  PENSION-CORBKCTION  OF  BATB. 

James  S.  Lewis  (deceased). 

Where  in  the  adjudication  of  an  invalid  claim  the  Bureau  makes  a  mistake  in  the  nature 
of  a  clerical  error,  which  does  not  require  proof  to  establish  that  fact,  and  it  is 
brought  to  the  attention  of  the  Bureau,  the  Commissioner  should  correct  the  error 
as  well  after  as  before  soldier's  death,  and  his  widow  will  be  paid  all  accrued  pen- 
sion due  him. 

Assistant  Secretary  John    M.   Reynolds  to    the    Commissioner   of   Pensions^ 

April  4,  1896. 

The  soldier,  James  S.  Lewis,  was  pensioned  first  in  1889  at  $2  per 
month  from  date  of  discharge  on  account  of  malarial  poisoning  and 
disease  of  lungs.  He  was  granted  increase  to  $4  per  month  from  July 
2, 1890,  and  a  further  increase  to  $8  per  month  from  September  23, 1891, 
for  the  same  disabilities.  His  service  was  as  a  private  in  Ck)mpany  B, 
Second  Ohio  Heavy  Artillery,  from  June  27, 1863,  to  May  9, 1865,  when 
he  was  promoted  to  second  lieutenant  in  (Company  H,  Eighth  United 
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States  Colored  Heavy  Artillery,  and  served  from  May  10,  1865,  to  Feb- 
ruary 2,  1866.  He  contracted  malarial  poisoning  while  in  the  latter 
service,  but  his  whole  pension  was  granted  as  of  the  rank  of  private  hi 
tlie  former  service. 

The  soldier  died  May  23.  1893,  and  at  tlie  time  of  his  death  there 
was  pending  a  claim  under  act  of  June  27,  1890,  filed  September  9, 
1890,  and  a  claim  for  increase  under  the  general  law  filed  April  25, 
1893.  The  former  was  finally  rejected  March  13,  1895,  on  the  ground 
that  he  was  not  entitled  under  said  act  of  June  27,  1890,  to  a  rating  in 
excess  of  what  had  been  allowed  under  the  general  law.  The  latter 
was  rejected  August  31,  1893,  ^^on  the  ground  of  soldier's  death  prior 
to  a  medical  examination  by  a  board  of  United  States  examining  surgeons, 
since  former  action." 

The  accrued  invalid  pension  was  allowed  to  the  widow  of  soldier  (tins 
claimant),  in  September,  1893,  and  in  November,  189G,  she  was  pen- 
sioned in  her  own  right  as  widow  at  $8  per  month  from  date  of  soldier's 
death.  Subsequently,  or  in  February,  1895,  her  certificate  was  reissued 
to  allov^  her  pension  at  $15  per  month  on  account  of  soldier's  rank  of 
second  lieutenant.  Powers  of  attorney  to  Simon  Lyon  were  given  by 
the  widow  in  1894  for  the  purpose  of  prosecuting  the  soldier's  pending 
claims  for  increase  and  under  act  of  June  27,  1890.  In  one  of  these 
papers  she  refers  to  an  error  in  rating  the  soldier's  pension  and  states 
that  she  had  applied  to  have  such  error  corrected,  but  no  such  applica- 
tion is  found  among  the  papei*s. 

However,  the  Bureau  refused  to  correct  the  alleged  error  on  the 
ground  that  there  was  no  claim  therefor  made  by  the  soldier  during  his 
life,  and  the  widow  cmly  had  the  right  to  prosecute  such  claims  of  the 
soldier  as  were  left  pending  and  unadjudicated  at  his  death. 

From  this  refusal  to  consider  the  widow's  claim  for  rerating  of  the 
invalid  pension,  appeal  is  made  by  the  attorney,  Simon  Lyon,  who  calls 
attention  to  the  fact  that  one  of  soldier's  disabilities,  malarial  poisoning, 
had  been  contracted  while  he  held  the  rank  of  second  lieutenant,  and 
insists  that  inasmuch  as  the  former  attorneys  had  asked  the  Bureau  to 
correct  the  error  in  rating  in  reference  to  this  disability,  in  soldier's 
lifetime,  no  other  claim  was  necessary.  Or,  if  it  was,  the  claim  for 
increase  pending  at  soldier's  death  should  be  held  to  cover  the  point  of 
error  in  rating  the  original  pension. 

This  latter  contention  of  the  attorney  can  not  be  admitted,  because 
it  has  been  often  held  by  the  Department  that  a  mere  claim  for  increase 
can  not  be  construed  to  cover  a  claim  for  rerating  of  a  pension,  but  in 
order  to  secure  such  rerating  a  separate  claim  specifically  setting  forth 
the  grounds  therefor  must  be  filed  by  the  pensioner  himself. 

Then  again,  in  my  decision  of  September  2,  1893,  in  the  case  of  the 
widow  of  Bowland  A.  Colby  (7  P.  D.,  24),  wherein  the  original  decision 
p.  u. — VOL.  8 9  ^  J 
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of  the  Department  in  the  ease  of  Rowland  M.  Jones  was  reaffirm «*d. 
the  basis  of  the  widow's  right  to  succeed  to  any  title  held  by  her 
deceased  husband,  was  fully  and  clearl}-  set  forth.  It  is  there  held  that 
the  only  title  of  a  widow  to  accrued  pension  is  derived  from  section 
4718,  Revised  Statutes,  which  simply  '*  gives  her  such  accrued  pension 
as  may  be  due  upon  a  pension  actually  in  possession  of  the  husband  at 
the  date  of  his  death,  or  for  which  he  has  made  a  claim  which  is  left 
pending  and  undetermined  at  said  date  and  which  she  is  permitted  to 
complete  after  his  death,  but  manifestly  confers  no  right  upon  her  to 
assert  or  prosecute  a  claim  for  any  invalid  pension  after  his  death,  for 
which  he  had  not  made  claim  in  his  life  time.*' 

But  another  phase  of  the  subject  is  presented  in  the  case  under  con- 
sideration. Under  said  section  4718,  Revised  Statutes,  the  claimant 
was  undoubtedly  entitled  to  all  of  the  accrued  pension  of  her  husband 
at  his  death.  The  question  arises,  did  she  receive  it,  in  the  payment 
that  was  made  to  her?  Or,  if  she  did  not,  was  it  necessary  that  the 
soldier  should  have  made  a  formal  claim  for  any  balance  that  may  have 
been  due  him  by  reason  of  error  in  the  adjudication  of  his  original 
claim  ? 

The  answer  tiO  the  first  question  depends  on  that  to  the  second,  and 
in  arriving  at  a  conclusion  on  the  second  proposition  I  think  there  is 
but  one  thii)g  to  be  considered,  viz,  whether  the  soldier's  title  was  in 
any  way  in  doubt,  and  undetermined  when  the  pension  was  originally 
granted  him  ? 

That  is,  was  his  legal  right  to  be  pensioned  as  second  lieutenant 
for  one  of  his  disabilities  a  subject  for  additional  proof  and  judicial 
determination  '^  If  not,  then  his  failure  to  receive  the  full  amount  of 
pension  on  account  of  his  rank  was  in  the  nature  of  a  clerical  error, 
and  is  a  matter  for  correction  by  the  Commissioner  when  brought  to 
his  attention,  without  special  or  formal  application  from  the  pensioner. 
All  courts  will  take  cognizance  of  errors  in  their  own  records  without 
formal  proceedings  to  correct  the  same,  and  if  the  Bureau  merely  failed 
to  grant  the  pensioner  all  the  pension  that  the  record  and  evidence 
showed  him  entitled  to,  it  should  be  only  necessary  to  call  attention  to 
the  fact  to  have  the  mistake  corrected. 

An  examination  of  the  papers  shows  that  all  the  proofs  necessary  to 
show  soldier's  rank  at  the  time  of  incurrence  of  his  disabilities  were  on 
file  when  the  pension  was  allowed,  and  no  further  evidence  has  been 
called  for  on  that  point.  It  further  appears  that  the  Bureau  recog- 
nized the  mistake  in  regard  to  soldier's  rank  in  the  allowance  of  the 
widow's  claim,  and  proceeded  on  its  own  motion  to  reissue  the  certifi- 
cate, to  give  her  the  full  pension  to  which  she  was  entitled.  So  it  seems 
that  the  error  in  the  allowance  of  the  soldier's  pension  should  be  cor- 
rected in  the  same  way.     This  being  true,  no  application  by  the  soldier 
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was  necessary  further  than  to  call  attention  to  the  fact  of  the  eri*oi%  as 
was  done  by  the  attorney,  and  that  the  widow  did  not  receive  the  full 
amount  of  accrued  pension  due  the  soldier  at  his  death. 

For  the  reasons  pointed  out  this  case  is  outside  the  scope  of  the 
decision  in  the  Colby  case,  before  referred  to,  and  simply  involves  the 
question  whether  the  Bureau  shall  correct  its  own  mistake  in  adjudi 
eating  a  claim,  as  it  is  shown  by  the  record,  without  requiring  the  pen- 
sioner to  make  formal  application  therefor.  I  think  it  should,  and  that 
the  widow  should  be  paid  all  the  pension  which  would  have  been  due 
soldier  if  such  error  had  not  been  made  by  the  Bureau.  The  case  is, 
therefore,  returned  for  the  correction  of  the  error  as  indicated. 


death  ca'l'se-morphink  habit. 

Jessie  M.  Whallan  (widow.) 

Death  reBalting  from  the  morphine  habit,  though  contracted  by  asing  the  drag  to  relieve 
pain  caaaed  by  a  malady  contracted  in  the  service  and  line  of  daty,  not  on  the 
advice  of  a  physician  bnt  on  soldier's  own  reaponeibility,  can  not  be  accepted  as 
due  to  the  service  in  the  line  of  duty. 

Asmtant    Secretary  John    M.   Reynolda   to    the    Ckmmiegumer    of  Pendons, 

AprU  4,  1S96. 

The  appellant,  widow  of  Eugene  W.  Whallan,  late  of  Company  F, 
One  hundred  and  eighteenth  New  York  Infantry,  filed  a  declaration 
in  this  case  under  the  general  law  January  8, 1891,  in  which  she  alleged 
that  the  soldier  received  an  injury  to  left  knee  in  the  service  and  line 
of  duty  for  which  he  was  pensioned  at  $18  per  month,  and  from  the 
results  of  which,  and  an  overdose  of  morphine  taken  to  relieve  the 
pain  therefrom,  he  died  on  the  21st  day  of  April,  1884. 

The  claim  was  rejected  September  14,  1891,  on  the  ground  that  sol- 
dier's death  was  the  result  of  the  morphine  habit  and  not  due  to  his 
military  service. 

From  this  action  an  appeal  was  taken  November  11, 1892,  and  it  was 
then  admitted  that  the  soldier  was  a  druggist  and,  without  the  advice 
of  a  physician,  acquired  the  habijb  of  using  morphine  to  relieve  the  pain 
resulting  from  his  army  disability.  But  it  was  contended  that  he  did 
not  voluntarily  acquire  the  habit  without  good  cause,  and  that  it  had 
been  uniformly  held  that  where  death  resulted  from  an  overdose  of 
morphine  accidentally  taken,  or  from  the  effects  of  a  drug  used  to 
relieve  the  intense  suffering  arising  from  an  army  disability  incurred  in 
the  line  of  duty,  the  claim  should  be  allowed. 
The  case  was  considered  by   me  in   an   opinion   dated   December 
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16,  1893,  when,  in  harmony  witli  the  opinion  of  the  Medical  Referee 
rendered  May  25, 1892,  in  which  it  was  held  that  death  resulted  from 
the  morphine  habit,  the  action  of  your  Bureau  was  affirmed. 

The  case  was  reopened  and  additional  evidence  taken,  but  on  October 
5,  1895,  the  former  action  of  rejection  was  adhered  to,  and  the  pre«»nt 
appeal  was  taken  October  19,  1895. 

October  3,  1895,  the  Medical  Referee  rendered  an  additional  opinion 
which  closes  with  the  following : 

The  claim  was  placed  iu  the  hands  of  a  special  examiner  to  obtain  fall  particulars  of 
treatment  by  Dr.  Bushnell.  From  this  examination  it  appears  that  the  doctor  became 
acquainted  with  the  soldier  by  reason  of  being  the  family  physician  of  his  brother-in-law, 
with  whom  the  soldier  lived  while  in  this  city. 

Dr.  Bnshnell  testifies  that  he  prescribed  opiates  for  the  relief  of  neuralgic  pains  in  bip 
and  leg,  but  does  not  recall  the  frequency  of  his  treatment  nor  the  quantity  of  morphioe 
prescribed,  and  has  no  knowledge  that  the  soldier  contracted  the  morphine  habit.  The 
evidence  shows  that  the  soldier  was  in  the  habit  of  using  opiates  before  Dr.  Busbnell 
treated  him,  and  it  is  not  believed  that  the  evidence  filed  since  original  rejection  has 
materially  changed  the  status  of  the  case.  The  claim  was  again  rejected  September  7. 
1895,  the  cause  of  death  being  given  as  **  disease  of  stomach. '' 

The  attorney  contends  that  this  action  is  at  variance  with  the  facts  and  previous  action 
The  evidence  tends  to  show  that  the  most  prominent  symptom  in  cause  of  death  was 
disease  of  stomach. 

It  is  probable  that  this  disease  and  indirectly  death  was  due  to  the  morphine  habit: 
but  whether  the  immediate  cfiuse  of  death  ia  given  as  *  ^disease  of  stomach, ''  '*  exhaustion' 
or  *'  moiphine  habit,"'  it  is  not  believed  that  the  evidence  now  on  file  would  warrant  the 
admission  of  the  widow's  claim  on  the  ground  that  death  was  remotely  due  to  the  disa- 
bility for  which  the  soldier  was  pensioned. 

The  evidence  taken  on  the  last  special  examination  consists  of  the 
deposition  of  Dr.  Bushnell,  and  he  states  that  he  gave  the  soldier  mor- 
phine in  his  last  sickness,  but  he  used  the  same  with  care,  it  being  his 
practice  to  cease  the  use  of  the  same  whenever  the  pain  was  alleviated. 
He  further  swears  that  if  the  soldier  had  been  accustomed  to  taking 
morphine  he  did  not  know  it. 

The  evidence  shows  however  that  the  soldier  wiis  a  druggist  and  had 
been  addicted  to  the  use  of  opium  or  morphine  for  years.  One  of  the 
persons  Avho  attended  him  in  his  last  sickness  swears  that  he  gave  him 
the  money  to  purchase  the  same  for  his  use.  It  also  appears  that  bottles 
were  found  in  his  bed  during  his  last  sickness,  which  to  all  appearances 
had  contained  the  drug. 

T.  H.  B.  Dawson  swears  that  the  soldier  told  him  he  should  die  a^ 
the  doctor  had  cut  off  his  morphine.  That  he  had  contracted  the  habit 
of  using  the  drug  to  relieve  his  pain. 

Dr.  Green,  for  whom  the  soldier  clerked  at  Berkeley  Springs,  says  he 
was  in  the  habit  of  taking  morphine,  and  tried  to  deceive  him  by  claim- 
ing he  was  using  quinine.  He  swears  that  he  furnished  him  morphine 
in  small  quantities  during  his  last  sickness. 
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Van  Vlick  states  that  the  soldier  was  addicted  to  the  use  of  morphine 
before  he  came  to  Washington,  and  the  same  had  aifected  his  mind  to 
such  an  extent  that  he  was  incapacitated  for  business. 

Dr.  Bushnell,  in  his  deposition,  does  not  state  what  the  cause  of  deatli 
was ;  but  in  his  affidavit  made  in  1891  he  states  that  death  ^^  was  caused, 
to  a  very  great  extent,  by  the  condition  of  his  stomach,  which  seemed 
to  refuse  all  nourishment,  which  consequently  produced  complete 
exhaustion  of  the  system." 

This  agrees  with  what  Dr.  Green  states,  in  his  deposition,  that  ho  did 
not  die  from  an  overdose  of  morphine,  but  the  immediate  cause  of  death 
was  exhaustion  on  account  of  being  unable  to  take  nourishment. 

In  the  case  of  Tamezen  Ball  (3  P.  D.,  183),  the  soldier  died  from  an 
overdose  of  laudanum  which  he  took  by  mistake.  The  drug  was  pre- 
'scribed  by  his  physician,  and  the  evidence  failed  to  show  that  he  had  con- 
tracted the  habit  of  using  the  drug  except  by  advice  of  physicians,  and 
it  was  held  that  the  claim  should  be  admitted,  as  the  army  disability  was 
found  to  be  the  primary  cause,  and  the  laudanum  was  but  an  incident 
in  the  soldier's  last  sickness,  he  being  in  the  last  stages  of  consumption. 
In  the  earlier  case  of  Alice  E.  Travers  (1  P.  D.,  110),  the  facts  were 
similar  to  those  under  consideration  in  the  present  case. 

The  soldier,  John  T.  Travers,  was  a  practical  druggist,  and  suffered 
with  disease  of  lungs  and  throat.  He  used  morphine  to  relieve  the 
suffering,  and  died  from  an  overdose  taken  by  mistake,  and  it  was  held 
that  the  case  could  not  be  allowed  as  the  army  disability  was  not  shown 
to  be  the  primary  cause. 

This  case  was  followed  in  that  of  Sarah  A.,  mother  of  John  G.  Stack 
(2  P.  D.,  153),  where  it  was  held  that  death  resulting  fi'om  an  overdone 
of  laudanum  taken  to  relieve  suffering  from  chronic  diarrhea  could  not 
he  accepted  as  due  to  the  service,  for  the  army  disabilities  were  not 
shown  to  have  been  the  primary  or  approximate  cause. 

In  each  of  these  cases  death  resulted  from  an  overdose  of  narcotic 
poison  taken  to  relieve  suffering.  But  in  the  ca«e  under  consideration 
death  is  not  shown  to  have  been  due  to  an  overdose  of  morphine  taken 
by  mistake  to  relieve  pain. 

The  taking  of  morphine  is  shown  to  have  been  a  habit  extending 
through  several  years,  and  death  resulted  from  exhaustion.  The  army 
disability  is  not  shown  to  have  been  the  primary  or  proximate  cause  of 
death.  If  the  soldier  had  not  been  addicted  to  the  morphine  habit,  as 
shown  by  the  evidence,  it  seems  clear  that  death  would  not  have  occurred. 
In  harmony  with  the  principle  announced  in  the  cases  of  Alice  E. 
Travers  (1  P.  D.,  110),  and  Sarah  A.,  mother  of  John  G.  Stack  (2  P.  D., 
153),  the  action  of  your  Bureau  is  affirmed. 
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juri9diction-i>lvorcjs-l>ecree-judge»s  mixxttes. 
Mary  Holmes  (widow). 

1.  When  u  court  exeroiaes  a  8i)ec'ial  power  conferred  upon  it  by  statute,  and  not  aoconl- 

in^r  to  the  course  of  the  common  law,  it  must  strictly  comply  with  the  requirementH 
of  the  statute,  and  such  compliance  mast  affirmatively  appear  from  the  reeonl 
itself. 

2.  In  a  State  where  the  statute  requires  in  a  petition  for  divoix*e,  in  addition  to  the 

facts  on  which  the  plaintift'  claims  relief,  a  statement  specifying  the  town  and 
county  in  which  he  has  resided,  tlie  entire  length  of  his  residence  therein,  after 
de<luctiiig  all  absences  from  the  State,  and  that  such  residence  has  been  in  goo<l 
faith,  and  not  for  the  purpose  of  obtaining  a  divorce  only,  the  court  will  not  afNiiiin- 
jurisdiction  in  a  suit  for  divorce,  unless  the  petition  contains  such  averments. 
.3.  AVhere  a  transcript  of  the  proceedings  in  a  suit  for  divorce  in  the  State  of  Iowa  fails 
to  show  that  a  formal  decree  of  divorce  has  been  spread  upon  the  records,  it  will 
not  be  accepted  to  prove  such  divorce. 

4.  In  the  State  of  lowfk  the  judge's  calendar  is  not  a  part  of  the  court  records,  and  an 

entry  therein  will  not  constitute  a  judgment. 

5.  In  this  case,  as  the  only  record  of  a  decree  of  divorce  having  l)een  entered  is  oontained 

in  the  minutes  of  the  judge,  which  states:  ''Decree  of  divorce  as  prayetl  for  at 
])laintifl''s  cost,"  it  is  held  that  a  divorce  is  not  proved. 

Assistant   Secretary   John    M.    Reynolds    to    the    Cmnmissioner   of  Pensions, 

April  10,  1896, 

The  appellant  filed  a  declaration  for  pension  as  widow  of  the  soldier, 
Geoi^e  Holmes,  late  of  Company  I,  First  Wisconsin  Cavalry,  under 
the  act  of  June  27,  1890,  in  which  she  alleged  that  she  is  the  widow  of 
the  soldier,  and  has  not  remarried  since  his  death. 

The  claim  was  i*ejected  August  8,  1895,  on  the  ground  that  claimant 
had  been  divorced  from  the  soldier  in  1876. 

From  this  action  an  appeal  waa  taken  September  10,  1895,  in  which 
it  is  contended  that  the  claimant  was  never  divorced  from  the  soldier; 
that  no  decree  of  divorce  was  ever  rendered. 

The  claimant  married  the  soldier  October  2,  1869. 

In  the  affidavit  to  which  the  appellant  refers  in  her  declaration  she 
states  that  in  January,  1877,  she  received  a  written  notice  from  the 
soldier  stating  that  he  had  obtained  a  divorce  from  her;  that,  believing 
this  to  be  true,  on  the  4th  day  of  January,  1883,  she  was  married  to  one 
Charles  Osborn,  with  whom  she  lived  until  October,  1888,  when  she 
learned  that  the  alleged  divorce  obtained  by  the  soldier,  dissolving  his 
marriage  relations  with  her  was  not  legal.  After  this^she  ceased  to 
live  with  the  said  Osborn,  and  has  since  supported  herself. 

The  claimant  was  married  to  one  Silas  M.  V.  See  before  her  marriage 
to  the  soldier,  but  the  said  See  died  November  18,  1862.  The  soldier 
died  August  23,  1888. 

A  transcript  of  the  proceedings  of  the  court  in  the  case  has  been  fur- 
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nished,  but  the  only  thing  contained  therein  to  show  that  a  divorce 
was  granted  is  a  minute  on  the  judge's  calendar  as  follows:  ^'Decree  of 
divorce  as  prayed  at  plaintifl'^s  cost." 
Your  Bureau  held  the  following : 

The  record  so  fnrnishecl  shows  that  all  the  proceedings  were  regular  and  iu  due  form 
of  law;  that  the  court  had  jurisdiction  by  virtue  of  the  residence  of  Holmes  in  the  State 
for  the  time  required  by  law;  that  au  order  for  publication  of  notice  was  niade  on  proper 
KTOundu,  requii-ed  by  law;  that  such  notice  was  duly  published  and  the  publication 
proved;  that  in  due  course  of  proceedings  a  commissioner  was  appointed  to  take  testi- 
mony; and  that  on  December  21,  1876,  the  decree  of  divoroe  was  granted  as  prayed,  at 
plaintiff's  cost. 

The  formal  decree  does  not  appear  to  have  l)eeu  spread  ii^ion  the  records,  but  its 
rendition  is  proved  by  the  ret»ord8  as  certifieil  by  the  clerk  of  the  court,  including  the 
minutes  of  the  judge  as  made  upon  the  court  calendar,  and  no  cause  appears  for  chal- 
lenging the  validity  of  the  proceedings. 

It  is  conclusively  shown  by  the  evidence  that  the  soldier,  (ieorge  Holmes,  was  law- 
fully divorced  from  this  claimant,  Mary  Holmes.  She  is,  therefore,  not  the  soldier's 
widow. 

In  this  it  is  held  that  the  transcript  filed  shows  that  all  the  divorce 
proceedings  were  regular  and  in  due  form  of  law;  that  although  no 
formal  decree  was  spread  on  the  records,  its  rendition  is  proved  by  the 
records  as  certified  by  the  clerk  of  the  court,  including  the  minutes  of 
the  judge  as  made  upon  the  court  calendar,  and  no  cause  appears  for 
challenging  the  validity  of  the  proceedings,  from  which  it  appears  con- 
clusively that  the  claimant  and  the  soldier  were  lawfully  divorced. 

At  the  time  when  the  divorce  proceedings  were  commenced  the  laws 
of  the  State  of  Iowa  provided  what  the  petition  for  divorce  should 
state,  which  provision  is  as  follows : 

Except  where  the  defendant  is  a  resident  of  this  State  served  by  personal  service,  the 
lietition  for  divorce,  in  addition  to  the  facts  on  account  of  which  the  plaintiff  claims  the 
relief  sought,  must  state  that  the  plaintiff  has  been  for  the  last  year  a  resident  of  the 
State,  specifying  the  town  and  county  in  which  he  has  so  resided,  and  the  entire  length 
of  his  residence  therein,  after  deducting  all  absences  from  the  State;  that  he  is  now  a 
resident  thereof ;  that  such  residence  has  been  in  good  faith  and  not  for  the  purpose  of 
obtaining  a  divorce  only;  and  it  ninst  in  all  cases  state  that  the  application  is  made  in 
good  faith  and  for  the  purposes  set  forth  in  the  petition.     (Code  of  Iowa,  1888,  sec.  2221 . ) 

In  such  case  the  bill  must  allege  every  fact  upon  the  existence  of 
which  the  authority  of  the  court  to  grant  the  divorce  arises.  It  must 
state,  therefore,  substantially  in  the  terms  of  the  statute  of  the  forum, 
all  facts  necessary  to  give  the  court  jurisdiction  over  the  parties. 

The  petition  in  this  case,  as  set  forth  in  the  transcript,  did  not  spec- 
ify the  town  or  county  where  plaintiff  resided,  nor  the  entire  length  of 
his  residence  therein,  after  deducting  all  absences  from  the  State; 
neither  did  it  state  that  his  residence  had  been  in  good  faith,  and  not 
for  the  purpose  of  obtaining  a  divorce  only,  as  required  by  the  statute 
referred  to,  and  did  not  confer  jurisdiction  on  the  court. 
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Want  of  jurisdiction  in  a  court  passing  the  decree  is  the  only  cause 
which  renders  the  decree  of  divorce  absolutely  void. 

Judgments  without  jurisdiction  are  void,  and  will  be  so  held  in  a 
collateral  proceeding.     (Long  v.  Burnett,  13  Iowa,  28.) 

When  the  court  exercises  the  special  power  conferred  upon  it  b^- 
statute,  and  not  according  to  the  course  of  the  common  law,  it  must 
strictly  comply  with  the  requirements  of  the  statute  in  its  proceedings, 
and  this  compliance  must  affirmatively  appear  from  the  record  itself. 
(Hawes  on  Jurisdiction  of  Courts,  Sec.  97.) 

But  the  most  important  question  is,  Does  the  transcript  filed  show 
that  any  decree  of  divorce  was  granted? 

The  only  part  of  the  said  transcript  from  which  it  can  be  inferred 
that  such  a  decree  was  rendered  is  the  following. 

CIRCUIT  COURT  CALENDAR— 2«71— TERM  No.  222. 

Bkc.  Term,  1870. 

GEOR(iK  Holmes         ^         J.  T).  NirHoi>5, 

Mary  Holmes.  J  Equity. 

19.  Default  of  defendant.     £.  R.   Clingan^  ¥jh\.,  appointed  commissioner  to  take 
testimony  and  report  by  Friday  morning  next. 
21.  Decree  of  divorce  as  prayed  at  plaintiff's  cost. 

This  appears  only  from  the  judge's  minutes  on  the  court's  calendar, 
made  under  section  2747  of  the  Iowa  code,  in  force  at  that  time,  which 
is  as  follows: 

The  clerk  shall  keep  a  calendar  distingn^ishing  first  criminal  caases,  and  next  civil 
causes,  and  arranging  each  in  the  order  of  their  commencement,  and  shall,  under  the 
direction  of  the  court  or  judge,  apportion  the  same  to  as  many  days  as  is  believed  neces- 
sary, and,  at  the  request  of  any  jjarty  to  a  cause,  or  his  attorney,  shall  issue  subprenas 
accordingly.  The  clerk  shall  furnish  the  court  and  the  bar  with  a  sufficient  number  of 
printed  copies  of  the  calendar. 

By  statute  in  many  States  it  is  provided  that  the  clerk  must  keep, 
among  the  records  of  the  court,  a  book  for  the  entry  of  judgments, 
styled  the  judgment  book.  In  Iowa  a  similar  book  is  called  the  record 
book.  (lowa  Code,  Sec.  197,  Subd.  1.)  It  was  held  in  Case  v,  Plato 
(57  Iowa,  64),  that  there  will  be  no  judgment  in  the  cause  until  it  is 
entered  in  the  judgment  book.     The  court  said: 

Tlie  books  required  to  be  kept  by  the  clerk  of  the  court,  and  which,  in  connection 
with  the  original  papers,  constitute  the  i-ecord  of  the  court,  are  the  record  book,  the 
judgment  docket,  the  fee  book,  the  sale  book,  the  complete  record,  the  appearance 
docket,  and  the  index  of  lien.s.  (See  Iowa  Code,  190-197.)  The  court  calendar  is  kept 
for  the  convenience  of  the  judge,  but  does  not,  under  the  sections  referred  to,  constitute 
a  i)art  of  the  record. 

It  was  also  held  in  the  case  of  Traer  v.  Whitman  (56  Iowa,  443), 
referring  to  the  judge's  minutes,  that  the  judge's  calendar  is  not  a 
part  of  the  court  records,  and  an  entry  therein  will  not  constitute  a 
judgment. 
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In  Miller  v.  Wolf  (63  Iowa,  233),  the  court  said: 

The  jadge'8  calendar  is  no  part  of  the  court  record  provided  hy  hiw:  it  is  essentially  in 
the  nature  of  a  private  memoranda  m  of  conclusions  reached.  It  is  true  it  is  designed 
in  part  as  a  communication  to  the  clerk,  but  it  has  no  more  force  as  such  than  an  oral 
(^mmunication  would  have. 

It  was  held  in  that  case  that  the  minutes  iu  such  a  calendar  are  not 
evidence  of  the  rendition  of  judgment.  Moreover,  it  is  the  law  in  Iowa 
tliat  minutes  entered  in  the  judge's  docket  or  calendar,  not  required  to 
be  kept  by  law,  do  not  constitute  part  of  the  records  of  the  court. 
(Lewis  v.  May,  32  Iowa,  599;  Rogers  v.  Morton,  51  Iowa,  709.) 

It  is  therefore  plain,  under  the  decisions  of  the  Iowa  courts,  that  the 
transcript  in  this  case  does  not  furnish  conclusive  evidence  of  a  divorce 
between  the  soldier  and  appellant,  but  in  fact  contains  no  record  of 
such  a  divorce. 

The  construction  given  by  the  State  courts  to  the  laws  of  a  State 
relating  to  local  affairs  is  uniformly  received  as  the  true  construction. 
(Lane  County  v.  Oregon,  7  Wall.,  7L) 

In  cases  where  the  validity  of  a  marriage  is  involved  the  courts  of 
the  United  States  follow  the  decisions  of  the  State  courts  with  great 
strictness.  In  the  case  of  Meister  v.  Moore  (6  Otto,  76)  the  Supreme 
Court  of  the  United  States  held  that  when  a  construction  has  been 
given  by  the  Supreme  Court  of  the  State  to  a  statute  of  the  State  in 
regard  to  marriage  such  construction  must  control  the  Supreme  Court 
of  the  United  States  when  deciding  upon  the  validity  of  a  marriage 
allied  to  have  taken  place  in  that  State. 

Under  these  authorities  your  action  is  reversed,  and  the  ease  is 
returned  for  readjudication. 


LTMITATIOX-ACT  OF  MARdl  »,  1870-OTlPIIAX   IIKOTHERS  AXI) 

SISTERS. 

Minor  Sistkrs  of  Alexander  Sutton. 

1.  The  claims  of  orphan  brothers  and  sisters,  under  section  4707  of  the  Kevised  Statutes, 

do  not  come  within  the  exception  to  the  limitation  as  to  ooniniencement  of  pension 
in  the  proviso  of  the  second  section  of  the  act  of  March  3, 1879,  applicable  to  claims 
by  and  in  ])ehalf  of  insane  persons  and  children  under  16  years  of  age. 

2.  In  claims  of  orphan  brothers  and  sisters  under  the  age  of  16  years,  fiUni  under  section 

4707  of  the  Revised  Statutes  subsequent  to  June  30,  1880,  pensions  can  not  com- 
mence prior  to  filing  of  the  declaration,  and  such  claims  are  barred  when  so  filed 
after  claimants  arrive  at  the  age  of  16  years,  there  l)eing  no  i>ensionable  periods  in 
siich  cases. 

Amsiant   Secretary   John    M.    Reynolds    to    the    Commmioner    of  Peiisiom, 

April  10,  189(k 

This  claim  for  pension  as  the  orphan  sisters  of  Alexander  Sutton, 
Ijite  of  Company  I,  Twenty-fourth  Indiana  Infantry^  under  section 
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4707  of  the  Revised  Statutes,  was  rejected  November  23,  1893,  on  the 
ground  that,  having  passed  their  sixteenth  year  prior  to  filing  their 
claim,  there  is  no  pensionable  period  in  their  case.  The  appeal  con- 
tends that  these  claimants,  having  been  under  16  years  of  age  when 
their  right  to  pension  accrued,  are  excepted  from  the  limitation  pre- 
scribed by  the  act  of  March  3,  1879,  and  that,  regardless  of  the  date  of 
filing  their  claim,  they  are  entitled  to  pension  commencing  at  date 
their  right  accrued,  which  in  their  case  is  at  the  soldier's,  death ;  and, 
furthermore,  that  the  Department  has  held  similarly  in  the  case  of 
minors  of  Thomas  W.  Baugher  (7  P.  D.,  433). 

The  question  presented  is  one  of  law,  and  hence  the  facts  in  this  casi* 
need  not  be  recited.  The  only  classes  of  claims  excepted  from  the  lim- 
itation of  the  act  of  March  3,  1879,  are  those  specified  in  the  proviso  to 
the  second  section  thereof,  viz,  "claims  by  or  in  behalf  of  insane  persons 
and  children  under  16  years  of  age." 

The  effect  of  the  limitation  is  to  commence  pensions  under  all  claims 
referred  to  in  said  section,  in  which  the  application  was  not  filed  prior 
to  July  1,  1880,  save  only  those  within  the  exception,  at  the  date  of 
filing  the  application,  and  hence  to  cut  off  all  right  to  pension  there- 
under for  any  period  prior  to  such  date. 

In  the  case  relied  upon  by  appellants  it  was  held: 

1.  That  the  cUuse  "children  uuder  16  years  of  age''  is  deecriptive  of  a  class  of  claims 
the  right  to  which  has  accrued  by  reason  of  the  claiinant  being  under  16  years  of  age  <it 
the  death  of  the  father  from  causes  originating  in  the  service  and  line  of  duty,  and  such 
claims  are  excepted  from  the  limitation  contained  in  the  proviso  to  the  act  of  Maivh 
3,  ISVJ. 

*2.  Tliat  such  claims  are  not  forfeited  by  neglect  to  apply  tlierefor  during  the  perifMl 
of  pensionable  minority. 

It  thus  appears  clearly  from  the  language  used  in  the  Baugher  case 
that  children  of  the  soldier  only  were  held  to  be  within  so  much  of  the 
exception  to  the  said  limitation  as  is  embraced  by  the  words  "children 
under  16  years  of  age." 

The  grant  in  section  4707  upon  which  this  daim  rests  is  made  to 
"orphan  brothers  and  sisters  under  16  years  of  age,"  subject  to  the 
other  conditions  therein.  In  a  general  sense  these  brothers  and  sisters 
are  "children,"  but  they  are  not  granted  pension  in  that  relation. 
They  derive  pension  through  the  soldier,  not  as  "children"  of  any  one, 
but  as  his  "orphan  brothers  and  sisters,"  and  it  is  in  the  latter  rela- 
tionship only  that  the  law  gives  them  right  to  pension.  None  but  the 
children  of  the  soldier  himself  are  pensioned  as  "children."  In  every 
instance  where  the  clause  "children  under  16  years  of  age"  is  used  in 
the  pension  laws,  the  reference  is  uniformly  (save  in  the  act  of  March 
2,  1895)  to  the  children  of  the  soldier,  and  to  no  others. 

It  would  seem  that  the  claims  of  a  soldier's  orphan  brothers  and 
sisters  are  within  the  reason  of  the  law  which  excepts  those  filed  by  or 
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in  behalf  of  a  soldier's  own  children  from  the  limitation  of  the  second 
section  of  the  act  of  March  3,  1879;  but  likewise,  it  may  be  urged,  are 
the  claims  of  children  and  insane  persons  under  the  act  of  June  27, 
1890,  as  to  the  limitations  therein  concerning  the  commencement  of 
pension.  But  Congress  has  not  seen  fit  to  act  upon  this  reason  and 
remove  the  limitations  in  any  claims  except  those  specified  in  said 
second  section.  This  Department  can  only  execute  the  law  as  it  is,  and 
according  to  its  intent  as  gathered  from  the  language  of  the  law  itself. 
The  claims  of  a  soldier's  orphan  brothers  and  sisters  are  not  believed 
to  be  included  within  the  exception  above  indicated.  The  rejection  of 
the  claim  is  accordingly  affirmed. 


attorney-fbe-fund-benefits. 
Thomas  S.  Bradford. 

1.  Fee  should  not  be  denied  for  the  reason  that  the  allowanoe  of  the  claim  in  which  the 

fee  was  earned  does  not  resalt  in  pecuniary  benefit  to  the  claimant. 

2.  Grenerally,  a  fee  shonld  be  allowed  if  a  fund  has  acomed,  or  may  accrue,  in  the  claim 

in  which  the  fee  was  earned. 

Assistant   Secretary   John    M.    Reynolds   to   the    Commissioner    of  Pensiotu, 

April  IS,  1896. 

In  your  communication  of  February  10, 1896, -in  the  claim  of  Thomas 
S.  Bradford,  Company  F,  Twenty-ninth  Wisconsin  Volunteer  Infantry,- 
Certificate  No.  697,145,  you  submit  for  decision  the  question,  whether 
a  fee  should  be  allowed  under  the  conditions  arising  in  that  case,  which 
are  as  follows : 

The  claimant  was  pensioned  at  $12  per  month  under  the  act  of  June 
27, 1890,  on  account  of  inability  for  performing  manual  labor  due  to 
disease  of  heart  and  throat,  when  on  February  8,  1892.  he  filed  a  claim 
under  the  general  laws  ba^^d  on  rheumatism.  The  claim  was  allowed 
May  4,  1896,  at  $12  per  month  for  disability  due  to  rheumatism  and 
resulting  disease  of  heart,  and  reissue  was  made  to  allow  pension  under 
the  general  laws.  The  fee  specified  in  the  articles  of  agreement,  to  wit, 
$25,  was  paid  to  the  attorney.  The  claimant  has  protested  against  the 
payment  of  the  fee  on  the  ground  that  the  allowance  of  the  claim  was 
not  of  any  pecuniary  benefit  to  him. 

The  payment  of  fees  has  been  denied  on  the  allowance  of  claims 
without  any  increase  of  the  rate  of  pension ;  such  action  has  received 
the  approval  of  the  Department  on  the  ground  that  there  is  no  fund 
created  by  the  allowance  of  the  claim  from  which  a  fee  can  be  paid. 

In  Nicewonger's  appeal  (3  P.  D.,  40),  Assistant  Secretary  Bussey  held, 
in  substance,  that  if  no  pension  accrue  under  the  certificate  issued  there 
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is  no  fund  from  which  the  fee  can  be  paid.  The  above  mentioned  appeal 
was  from  the  action  of  the  Bureau  refusing  to  certify  a  fee  in  the  claim 
of  George  A.  Caswell  (Certificate  No.  250,137;,  for  a  dependent  father's 
pension.  Certificate  had  been  issued,  but  it  transpired  that  Mr.  Caswell 
was  drawing  a  pension  of  $12  per  month  as  an  invalid.  The  aforesaid 
certificate  was  cancelled  without  any  payment  of  pension  being  made 
thereon. 

In  the  appeal  of  Benjamin  C.  Wright  &  Co.  (2  Fee  P.  L.,  Bk.  73),  in 
the  claim  of  Cyrus  C.  Heizer  (Certificate  No.  25,444),  decided  November 
28,  1888,  Assistant  Secretary  Hawkins  held,  in  effect,  that  where  addi- 
tional pension  is  not  allowed  on  an  issue  to  include  a  new  cause  of  disa- 
bility, no  fee  can  be  paid  for  the  prosecution  of  the  claim  based  on  such 
cause;  that — 

The  fee  in  a  claim  for  pension  is  payable  out  of  the  amounts  nocrued  through  the 
services  of  the  attorney.  As  the  prosecution  of  the  claim  for  additional  pension  *  *  * 
resulted  in  no  advantage  to  the  claimant  and  secured  to  him  no  fund  from  which  n  fee 
can  propejly  he  paid,  the  action  of  your  office  refasiug  to  direct  the  payment  of  a  fee 
*    *    *    is  approved. 

In  the  claim  of  Nathan  Lawson  (3  Fee  P.  L.,  Bk.  58),  the  Bureau 
denied  Mr.  Lockwood  a  fee  on  the  ground  that  the  rate  of  pension  was 
not  increased  by  the  successful  prosecution  of  the  claim  in  which  he 
was  the  attorney.  In  deciding  the  issue  presented  in  this  case  on 
appeal  Assistant  Secretary  Bussej'^  said : 

The  law  provides  that  the  fee  of  an  attorney  in  a  pension  claim  shall  be  '*  deducted 
from  the  amount  due  the  pen^oncr ''  and  paid  by  the  pension  agent  ^*  to  the  agent  prose- 
cuting the  case.''  The  intention  of  the  law  is  that  the  fee  should  be  deducted  from  (he 
amount  secured  by  the  attorney  under  the  claim  which  he  prosecuted.  It  can  not  be 
paid  out  of  any  other  portion  of  the  pension.  As  no  payment  of  pension  has  been  made 
under  the  claim  prosecuted  by  Mr.  Ixx5kwood,  there  is  no  fund  out  of  which  the  fee  can 
be  x>aid.  If  pension  hereafter  accrue  upon  the  claim  prosecuted  by  him,  his  fee  can  l>e 
paid  therefrom. 

In  the  claim,  John  C.  Carter  (5  P.  D.,  90),  the  accrued  pension  was 
47  cents,  and  this  amount  was  paid  to  the  attorney.  In  this  case  the 
claim  was  for  straight  increase.  Certificate  was  issued,  pension  to  ter- 
minate the  day  on  which  pension  was  allowed  under  the  act  of  June 
27,  1890. 

In  the  claim  of  John  Schoepf  (7  P.  D.,  19),  decided  August  30, 1893, 
I  designated  the  cases  in  which  I  conceived  the  right  to  deny  a  fee  is 
limited.  The  question  presented  in  this  case  was  whether  the  Commis- 
sioner of  Pensions  has  authority  to  reduce  an  attorney's  fee  on  account 
of  the  small  amount  of  pension  allowed  or  to  refuse  to  issue  a  certificate 
because  the  fee  would  absorb  the  entire  pension.  The  question  was 
answered  negatively. 

The  general  rule  observed  in  all  of  the  foregoing  cases  is,  in  tenor  or 
effect,  that  no  fee  can  be  paid  unless  a  fund  has  accrued,  or  will  accrue 
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in  the  claim,  for  the  prosecutiou  of  which  a  fee  is  demanded.  The 
attention  of  the  Department  has  not  heen  called  to  a  case,  nor  ha.s  one 
been  found  in  which  any  other  reason  has  been  assigned  for  denying  the 
payment  of  a  fee  except  the  case  of  Henry  Wolf  (18  Fee  P.  L.,  Bk. 
355),  decided  June  16,  1894.  lu  that  case  the  claim  was  based  on  addi- 
tional disability  and  increase  of  pensioned  disability  and  was  allowed, 
but  no  increase  of  rate  resulted  from  admitting  the  additional  cause  as 
of  service  origin.  I  held  that  as  no  pecuniary  benefit  resulted  to  the 
claimant  therefrom  no  fee  could  be  paid  except  for  securing  increase. 
The  reason  assigned  for  the  rule  would  be  tenable  in  any  claim  for 
.  increase  where  the  object  of  the  prosecution  of  the  claim  is  not  attained. 
But  where  the  object  to  be  secured  is  not  necessarily  an  increase  of  pen- 
sion received  under  one  law,  but  the  establishment  of  a  right  to  pension 
undei-  another  law,  other  considerations  than  the  rate  of  pension  secured 
(pecuniary  benefit;  determine  whether  a  fee  has  been  earned.  It  was 
not  designed  to  modify  or  add  to  the  holding  in  the  Schoepf  case,  the 
import  of  which  is  that  an  attorney's  title  to  a  fee  is  not  dependent  upon 
any  pecuniary  benefit  to  the  claimant  resulting  from  the  allowance  of 
the  claim  if  a  fund  has  accrued  from  which  a  fee  can  be  paid. 

Generally  a  right  to  pension  on  the  part  of  the  claimant  coupled  with 
an  attorney's  authority  to  prosecute  that  )*ight,  determines  all  questions 
of  title  to  fee  upon  the  allowance  of  the  claim ;  the  payment  of  the  fee 
must  necessarily  depend,  as  has  been  pointed  out,  upon  the  fact  whether 
a  fund  has  accrued  or  will  accrue,  from  which  payment  can  be  made. 

So,  in  the  case  at  bar,  the  attorney's  title  to  fee  depends  upon  the 
determination  of  these  matters.  It  may  be  safely  assumed,  in  view  of 
the  actions  taken  by  the  Bureau,  that  the  applicant's  claim  under  tlie 
general  laws  would  not  have  been  allowed  unless  he  had  title  to  pension 
and  had  established  it ;  and  that  the  attorney  had  authority  to  prose- 
cute the  claim,  had  observed  the  rules  of  practice  in  doing  so,  and,  fur- 
ther, that  a  fund  had  accrued  from  which  a  payment  could  be  made. 

I  am  therefore  unable  to  assign  any  reason  for  denying  a  fee  to  an 
attorney  in  a  case  where  the  law  has  been  duly  observed  and  pension 
has  been  allowed  in  which  a  fee  is  demanded,  there  being  a  fund  from 
which  payment  can  be  made. 

However,  I  do  not  wish  to  be  understood  as  deciding  that  the  Bureau 
is  wholly  without  discretion  in  the  matter  of  the  payment  of  the  fee  in 
cases  where  attorneys  hold  out  inducements  to  claimants  to  prosecute 
their  claims  for  pension,  when  it  is  obviously  apparent  that  the  primary 
object  is  to  secure  a  fee  and  no  benefit  whatever,  or  one  of  little  value 
is  secured  to  the  claimant ;  as,  for  instance,  where  a  person  is  pensioned 
under  the  general  law  at  a  higher  rate  than  $12  per  month  is  induced 
to  apply  for  pension  under  the  act  of  June  27,  1890.  But  if  the  claim- 
ant should,  under  these  circumstances,  elect  to  receive  pension  under 
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the  act  of  June  27,  1890,  he  being  duly  advised  in  the  premises  by  the 
Bureau,  I  fail  to  see  any  reason  why  the  fee  should  not  be  allowed. 
The  act  of  June  27,  1890,  provides  that— 

Nothing  hereiu  coutained  shall  be  ooDstrued  to  prevent  any  pensioner  thereander  from 
proeecuting  his  claim  and  receiving  his  pension  under  any  other  general  or  special  act. 

To  refuse  an  attorney  a  fee  when  earned  and  a  certificate  is  issued, 
would  result  practically  in  the  denial  of  the  exercise  of  a  right  by  the 
claimant  that  is  guaranteed  to  him  by  the  act  of  June  27,  1890,  and 
operate  to  discourage  the  prosecution  of  pension  claims. 

It  is  held,  therefore,  that  under  the  circumstances  presented  in  this 
case,  the  fact  that  the  allowance  of  the  claim  has  not  resulted  in  a  pecun- 
iary benefit  to  the  claimant  is  not  good  ground  for  denying  a  fee  to  an 
attorney  who  secured  its  allowance,  a  fund  having  accrued  from  which 
payment  of  the  fee  can  he  made. 


INSANE  on  irBI.PI.ESS  MIN015S-L.IMITATI0N-ACT  JUNE  27,  1890. 

Minor  of  Joseph  Dibbrow  (deceased). 

Ifeld^  Where  pension,  granted  to  a  Avidow  on  aocount  of  a  minor  child  of  her  deoeaaed 
husband,  has  been  terminated  because  such  child  bad  attained  its  sixteenth  year, 
and  said  child  has  been  continuously,  since  reaching  its  sixteenth  year,  insane, 
idiotic,  or  otherwise  permanently  helpless,  pension  may  be  allowed  it  <  subject  to  the 
right  of  other  minor  children  of  the  deceased  father  to  participate  with  it  in  soch 
pension  during  their  minority),  after  the  termination  of  the  widow's  right  to  pen- 
sion, from  the  date  of  filing  application  therefor  subsequent  to  June  27,  1890,  upon 
proof  of  its  continued  insanity,  idiocy,  or  permanent  helplessness,  the  rate  of  audi 
pension  being  determined  by  the  law  under  which  original  title  is  taken.  (See 
liCtter  of  Instructions,  7  P.  I)..  I(i7.) 

So  much  of  decisions  of  May  1 1,  1894,  in  claim  of  child  of  David  Gillian,  deceased,  and 
of  May  23,  1895,  in  claim  of  child  of  Hiram  P.  Parker,  deceased,  as  is  in  conflict 
herewith,  is  overruled. 

Amstajit    Secretary    John    M,    Reynolds    to   the    Commissioner   of    Pennionii, 

April  18,  1896. 

On  March  14,  1891,  W.  Scott  Stuckey,  as  legal  guardian  of  Joseph 
G.  Disbrow,  filed  a  claim  for  pension  on  account  of  said  Disbrow  as  a 
permanently  helpless  child  of  Joseph  Disbrow,  deceased,  allied  to  have 
served  in  Company  I,  Fiftieth  Pennsylvania  Volunteer  Infantry. 

Said  claim  was  rejected  November  18,  1891,  on  the  ground  that  said 
child  "  was  over  16  years  of  age  at  the  date  of  filing,  and  because  the 
widow  is  living  and  a  pensioner. '' 

On  September  24,  1894,  a  second  claim,  alleging  the  widow's  death, 
was  filed  by  said  Stuckey  as  guardian,  and  was  also  rejected  October 
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31,  1894,  on  the  ground  said  child  attained  the  age  of  16  years  before 
the  claim  was  filed. 

From  this  action  appeal  is  taken,  and  the  question  presented  for  con- 
sideration is  whether  a  child  on  whose  account  a  widow  has  drawn 
additional  pension,  which  has  been  terminated  by  reason  of  said  child 
attaining  its  sixteenth  year,  may  be  pensioned,  under  the  proviso  of 
section  3  of  the  act  of  June  27,  1890,  relative  to  insane,  idiotic,  or 
otherwise  permanently  helpless  children,  on  the  termination  of  said 
widow's  pensionable  status,  it  appearing  from  the  record  herein  that  the 
widow  of  said  deceased  soldier  was  allowed  pension  in  1876,  which 
included  S2  per  month  on  account  of  said  Joseph  G.  Disbrow,  and  that 
such  additional  pension  on  his  account  was  terminated  September  24, 
1890,  he  having  attained  his  sixteenth  year  on  that  date.  Said  widow 
is  alleged  to  have  died  in  1892.  She  made  no  claim  under  the  act  of 
June  27,  1890,  for  continuance  of  pension  on  account  of  the  alleged 
helplessness  of  said  child. 

The  proviso  above  mentioned,  under  which  pension  is  claimed  herein, 
is  as  follows : 

Promdedj  That  in  case  a  minor  child  is  insane,  idiotic,  or  otherwise  permanently  he&plesB, 
the  pension  shall  continue  daring  the  life  of  said  child  or  daring  the  period  of  such 
disability,  and  this  proviso  shall  apply  to  all  pensions  heretofore  granted  or  hereafter  to 
be  granted  under  this  or  any  former  statute,  and  sncli  pensioii8  shall  commence  from  the 
date  of  application  therefor  after  the  passage  of  this  act. 

It  was  the  manifest  intent  of  this  proviso  to  make  continuous  the 
right  to  pension  which  exists  or  has  existed  on  account  of  a  child's 
minority  ;  and  the  law  clearly  applies,  by  its  express  terms,  to  all  cases 
where  the  right  to  pension  on  account  of  minority  has  been  adjudged 
and  pension  allowed  accordingly.  In  all  such  cases  where  said  child 
was,  on  reaching  its  sixteenth  year,  insane,  idiotic,  or  otherwise  perma- 
nently helpless,  the  age  limitation  is  removed  and  such  child  should 
thenceforth  be  regarded,  in  legal  contemplation,  as  in  a  continuing  state 
of  minority  or  infancy. 

If  pension,  granted  on  account  of  such  child's  minority,  has  been 
terminated  prior  to  the  passage  of  said  act  by  reason  of  its  having 
attained  the  age  of  16  years,  the  original  right  to  such  pension  is  restored 
by  operation  of  the  law,  and  the  pension  may  be  renewed,  in  the  manner 
therein  provided,  to  the  widow  to  whom  it  was  originally  allowed ;  as 
was  held  in  my  Letter  of  Instructions  to  the  Commissioner  of  Pensions 
April  5,  1894  (7  P.  D.,  167),  and  as  was  likewise  expressed  in  my 
decision  in  the  appealed  claim  of  the  minor  child  of  Jacob  Loeb, 
deceased  (id.  163)  in  which  it  is  stated  that  the  benefit  of  this  proviso 
as  to  continuance  of  pension  should  be  extended  as  well  to  cases  where 
pension  has  been  granted  on  account  of  a  minor  child  as  to  cases  where 
it  has  been  granted  to  such  child. 
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And  ify  as  in  this  cane,  a  widow  was,  at  the  passage  of  said  act,  draw- 
ing pension,  or  was  thereafter  allowed  pension  on  account  of  a  minor 
child,  the  law  would  operate  to  remove  the  age  of  limitation  as  to  such 
additional  pension  in  the  event  that  said  child  was,  in  fact,  on  reachiuj? 
its  sixteenth  year,  in  a  mental  or  physical  condition  which  is  hereby 
made  the  basis  of  pensionable  rights,  and  such  widow  would  clearly 
have  the  right  to  continuance  of  such  pension  on  filing  an  application 
as  the  law  provides.  In  such  a  case  the  right  to  pension  on  account  of 
minority  becomes  continuous  and  merges  into  a  continuing  right  which 
is  limited  only  by  cessation  of  the  condition  on  which  it  is  based,  and, 
as  to  commencement  of  pension  thereunder,  by  the  filing  of  an  appli- 
cation claiming  such  continuance  of  pension. 

The  fact  in  this  case  that  the  widow  was  never  allowed  (having  nevt-r 
applied  for)  continuance  of  the  pension  granted  her  on  account  of  this 
child,  can  not  affect  the  child's  right  to  continuance  of  the  pension  if  ii 
has  been,  as  is  alleged,  helpless  since  reaching  its  sixteenth  year.  Tin- 
widow  clearly  had  the  right,  if  such  has  been  its  condition,  to  contin- 
uance of  additional  pension  on  itt<  account,  on  applying  for  same  and 
proving  such  condition. 

The  law,  however,  expressly  states  '^  the  pension  shall  continue 
during  the  life  of  said  child  or  during  the  period  of  such  disability." 
If  this  clause  be  given  effect,  it  necessitates  the  holding  that  such  child 
(or  some  one  on  its  behalf)  may,  on  the  termination  of  the  widow's 
right,  apply  for  and  receive  the  pension  ;  and  *•  the  pension  "  spoken  of 
in  the  act  is  clearly  the  pension  as  an  entirety  which  the  law  had  there- 
tofore allowed  the  widow.  To  hold  that  the  widow  may  thus  draw 
pension  on  account  of  an  insane,  idiotic,  or  otherwise  permanently  heljH 
less  child  after  it  has  reached  its  sixteenth  year,  but  on  her  death  or 
remarriage  such  pension  shall  cease,  would  be  in  contravention  of  the 
express  terms  of  the  law  and  would  deprive  those  who,  in  the  mind  of 
the  law,  are  still  infants  and  legally  incompetent,  of  a  benefit  which 
this  act  clearly  intended  should  be  given  them. 

I  hold,  therefore,  in  this  case,  consistently  with  the  above  holdings, 
that  where  pension  granted  to  a  widow  on  account  of  a  minor  child 
of  her  deceased  husband  has  been  terminated  because  such  child  had 
attained  its  sixteenth  year,  and  said  child  has  been  continuously  since 
reaching  its  sixteenth  year  insane,  idiotic,  or  otherwise  permanently 
helpless,  pension  may  be  allowed  it  (subject  to  the  right  as  minors 
of  other  children  of  the  deceased  father  to  participate  with  it  in  such 
pension  during  their  minority)  after  the  termination  of  the  widow's  right 
to  pension,  from  the  date  of  filing  application  therefor  subsequent  to 
June  27,  1890,  upon  proof  of  its  continued  insanity,  idiocy,  or  perma- 
nent helplessness,  the  rate  of  such  pension  being  determined  by  the  law 
under  which  original  title  is  taken.     See  Letter  of  Instructions,  supra. 
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So  much  of  decisions  rendered  May  11,  1894,  in  claim  No.  231,593, 
of  the  child  of  David  Gillian,  deceased,  and  May  23,  1895,  in  claim 
Certificate  No.  195,412,  of  the  child  of  Hiram  F.  Parker,  deceased,  and 
of  any  other  decision  as  may  be  in  conflict  herewith  is  hereby  overruled. 

The  rejection  of  this  claim  is  accordingly  reversed,  and  you  will 
please  adjudicate  the  claim  on  its  merits. 


REIMBUIISEMENT-CL.EBICAL.  ERROR. 

Artemus  J.  Steenberoi;. 

A\lien,  by  reason  of  a  clerical  error,  the  rate  of  peDsion  was  made  greater  than  pensioner 
had  been  adjudged  entitled  to,  the  redaction  of  the  rate  to  the  correct  amonnt  was 
proper,  and  the  right  of  the  Government  in  such  cases  to  withhold  all  pension 
until  reimbursed  for  over-payments  is  well  settled. 

Asmtunt    Secretary   John   M,    Reynolds    to    the    Commissioner    of  PensianSj 

May  9  J  1896. 

In  tliis  case  (Certificate  No.  839,995)  the  appeal,  filed  February  10, 
1896,  relates  to  the  reduction  of  the  rate  of  pension  on  account  of  a 
clerical  error  in  fixing  said  rate,  and  to  the  withholding  of  all  pension 
until  the  Government  is  reimbursed  for  the  amount  erroneously  paid. 
The  final  action  appealed  from  was  taken  November  13,  1895. 

June  13,  1895,  appellant  was  notified  to  show  cause  why  his  pension 
should  not  be  reduced  from  $12  to  S6  per  month.  August  10,  1895, 
another  notice  under  the  act  of  December  21,  1893,  was  sent  him, 
wherein  he  was  informed  that  the  degree  of  his  disability  was  rated  by 
the  medical  referee,  on  the  adjudication  of  the  claim,  at  $6,  but  that 
the  rate  of  $12  was  substituted  therefor  by  a  clerical  error,  and  that 
the  amount  of  $6  per  month  fi*om  January  12,  1892,  would  be  retained 
from  his  accruing  pension  to  reimburse  the  Government  for  the  sum 
erroneously  paid  him. 

The  notice  of  June  13,  1895,  above  referred  to,  proposing  simply  a 
reduction  of  rate,  was  responded  to  by  the  filing  of  the  affidavits  of 
two  physicians,  but  these  failed  to  show  that  pensioner  was  entitled  to 
more  than  $6  per  month,  or  any  reason  why  the  clerical  mistake  should 
not  be  corrected.  When  the  terms  of  the  notice  were  changed,  as  in 
the  letter  of  August  10, 1895,  no  evidence  was  filed,  except  that  pen- 
sioner was  accorded  another  medical  examination,  but  this  also  failed 
to  indicate  that  more  than  $6  per  month  should  be  allowed.  A  new 
certificate  was  therefore  issued  for  pension  at  $6  per  month  from  July 
4, 1895,  the  date  to  which  pensioner  had  been  last  paid,  and  including 
an  order  to  recover  erroneous  payments  from  said  allowance  at  the 
p.   D. — VOL.   8 10 
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rate  of  $6  per  month  from  January  12,  1892,  to  July  3,  1895,  inclusive, 
amount  overpaid. 

There  are  three  contentions  in  the  appeal.  The  first  is  against  the 
reduction  of  the  rating  from  $12  to  $6  per  month,  and  the  withholding 
of  all  pension  until  recoupment  is  made  for  over-payments  during  the 
period  ahove  mentioned.  The  second  contention  is  that  no  clerical 
error  was  made,  as  held,  but  the  allowance  of  $12  per  month  was  made 
after  consideration,  and  was  duly  passed  upon,  and  reference  is  asked 
to  the  face-brief  to  verify  this  statement,  the  same  showing  that  "$12" 
and  "rheumatism  and  disease  of  heart''  are  written  in  large  red  char- 
acters,  although  in  another  place  on  said  brief  "$6,"  etc.,  is  written  in 
black  ink,  small  characters.  The  third  contention  is  that  the  reduction 
was  made  without  proper  notice;  that  the  first  notice,  of  June  13, 1895, 
relative  to  reduction  of  rate  only,  was  cancelled  by  the  later  notice  of 
August  10,  1895,  and  that  the  reduction  was  made  from  July  4,  1895, 
about  a  month  before  the  last  notice  was  received ;  that  the  claimant  was 
not,  therefore,  legally  reduced  under  the  act  of  December  21,  1893,  and 
restoration  of  payments  should  be  made;  and,  furthermore,  that  there 
was  no  authority  for  withholding  the  pension,  which,  for  the  future  at 
least,  it  is  admitted  is  a  legal  allowance. 

Regarding  the  first  objection  to  the  action  of  the  Bureau,  it  is  only 
necessary  to  state  that,  as  a  matter  of  equity,  there  can  not  be  a  ques- 
tion as  to  the  propriety  of  making  this  reduction  when  it  was  found  that 
through  the  mistake  of  a  clerk  in  transcribing  the  rate  and  disability 
allowed,  an  amount  had  been  granted  which  was  just  twice  as  much  as 
claimant  had  been  adjudged  entitled  to.  Especially  is  this  true  when 
the  evidence  on  file  only  justified  the  allowance  of  the  lesser  amount. 
And,  further,  the  right  of  the  Government  to  reimburse  itself  for  the 
amount  thus  paid  illegally  and  by  mistake  is  equally  well  settled,  both 
in  the  practice  of  the  Bureau  and  by  the  decisions  of  the  Department. 
The  whole  subject  of  reimbursement,  and  the  classes  of  cases  wherein 
the  same  may  be  appropriately  made,  has  been  fully  discussed  in  the 
opinion  of  Assistant  Attorney  General  Shields  under  date  of  December 
3,  1889,  and  this  opinion  has  been  followed  in  the  practice  of  the 
Bureau.  (6  P.  D.,  297.)  Among  the  cases  cited  in  that  opinion  is  that 
of  Ebenezer  Bassett  (p.  304),  wherein  the  facts  were  exactly  parallel 
with  those  in  the  case  now  under  consideration,  the  amounts  in  that 
case  being  $6  and  $3,  where  in  this  case  they  are  $12  and  $6.  Refer- 
ring to  the  decision  of  the  appeal  in  said  case  of  Bassett,  it  is  stated: 

The  Secretary,  finding  that  the  payment  of  pension  at  $6  instead  of  $3  per  month 
^vas  the  result  of  a  clerical  error,  and  that  as  such  it  involved  a  mere  question  of  tact 
and  not  one  of  jadgment — that  it  ^as  an  error  of  computation  and  not  the  result  of  a 
mistaken  opinion  as  to  the  weight  of  evidence  or  the  application  of  the  law  thereto — 
held  that  the  Government  has  the  right  to  recover,  and  that  it  could  proi)erly  withhold 
from  payments,  due  or  to  become  due,  for  the  purpose  of  securing  reimbursement  of 
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moneys  thus  erroneously  paid. '  He  said  if  the  question  had  been  one  of  judgment  the 
case  might  be  diflerent. 

And  this  decision  leads  appropriately  to  the  discussion  of  the  second 
objection  of  the  appeal,  viz,  that  the  allowance  of  $12  instead  of  $6  per 
month  was  not  a  clerical  error,  but  was  made  deliberately,  as  evidenced 
by  the  inscriptions  on  the  face-brief.  This  objection  may  be  readily 
disposed  of  by  the  statement  of  a  fact  well  known  in  regard  to  the 
practice  of  the  Bureau  and  the  methods  of  making  up  a  brief.  When 
a  brief  containing  all  material  evidence  on  file,  and  with  an  appropriate 
face  or  form  on  which  final  action  is  to  be  indorsed,  has  been  submitted 
by  the  examiner  in  charge  of  the  case  it  is  given  to  a  legal  reviewer, 
who,  if  he  approves  the  case  for  allowance,  so  indorses  it  and  sends  it 
to  the  medical  referee,  whose  duty  it  is  to  state  by  indorsement  in  the 
proper  place  on  said  face  or  form  the  names  of  the  disabilities  which 
are  ratable  and  the  amount  of  the  rating.  This  constitutes  the  adjudi- 
cation of  the  claim.  The  rest  is  merely  clerical.  The  indorsement  in 
red  ink  and  in  large  characters  on  the  face-brief  is  made  by  a  clerk 
called  a  rater,  and  is  expected  to  embody  only  a  correct  statement  or 
transcription  of  the  action  of  the  legal  and  medical  reviewers  in  the 
adjudication  of  the  claim,  and  is  made  solely  for  the  purpose  of  ready 
reference,  and  as  a  guide  to  the  clerk  who  later  writes  out  the  certifi- 
cate of  pension.  In  so  far  as  this  transcription  or  indorsement  by  the 
rater  departs  from  the  indorsements  of  the  reviewers,  or  misstates  the 
action  taken  by  them,  it  is  without  authority  and  is  a  clerical  error. 
In  this  case,  just  as  in  the  case  of  Bassett  before  cited,  the  medical 
referee  had  rated  the  disability  (rheumatism  and  disease  of  heart)  at 
$6  per  month  and  had  so  indorsed  on  the  face-brief,  but  when  this 
action  was  transcribed  by  the  rater,  $12  was  substituted  for  $6,  and, 
the  mistake  not  having  been  discovered  in  time,  the  certificate  issued 
for  the  larger  amount,  and  pension  at  that  rate  waB  paid  for  three  and 
a  half  years,  although  the  pensioner  was  not  entitled  to  it  by  reason  of 
any  evidence  in  his  claim,  or  by  any  action  that  had  been  taken  in  its 
adjudication. 

This  being  true,  there  arises  the  subject  of  the  proper  manner  of 
correcting  this  mistake  when  discovered,  and  how  recovery  shall  be 
made  of  the  amount  of  pension  overpaid  or  erroneously  paid.  And 
this  brings  up  the  third  objection  in  the  appeal,  relative  to  the  insuffi- 
ciency of  the  notice  given  claimant,  and  the  withholding  of  pension 
fi'om  a  date  prior  to  the  expiration  of  the  notice  given.  An  examina- 
tion of  the  papers  and  of  the  action  taken  reveals  that  there  has  been 
nothing  illegal  or  irregular,  but,  on  the  contrary,  claimant  had  ample 
notice  in  conformity  with  the  act  of  December  21,  1893,  which  he  acted 
upon,  and  the  action  taken  was  fully  justified.  The  case  was  first  taken 
up  with  a  view  to  revision  under  a  prevailing  order  in  reference  to  all 
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Buch  claims,  and  after  examination  it  was  considered  that  the  amount 
pensioner  was  receiving  was  greater  than  he  was  entitled  to  for  the 
amount  of  disability  shown.  The  usual  notice,  dated  June  13,  1895, 
was  therefore  sent  to  him  to  show  cause  within  thirty  days  why  his 
rating  should  not  be  reduced.  In  response  to  this  notice  he  filed,  July 
3,  1895,  the  affidavits  of  two  physicians  to  the  effect  that  they  had 
treated  him  for  a  number  of  years  for  various  disabilities,  and  that 
they  did  not  consider  him  able  to  perform  more  than  half  the  labor  of 
a  sound,  able-bodied  man.  When  this  evidence  had  been  considered 
and  final  action  was  about  to  be  taken  it  was  discovered  that  the  cler- 
ical error  heretofore  referred  to  had  been  made,  whereupon  further 
action  was  suspended  and  another  notice,  as  contained  in  the  letter  of 
August  10,  1895,  already  quoted,  was  sent  to  claimant.  His  only 
response  to  this  notice  was  the  filing  of  a  new  declaration,  September  9, 
1895,  in  which  he  alleged  the  same  and  other  disabilitieB,  and  stated: 

This  declaration  is  made  to  secnre  retention  at  $12,  act  1890,  or  if  reduced  to  $6,  as 
iitated)  for  increase. 

This  response  shows  that  claimant  and  his  attorneys  fully  understood 
his  status  in  relation  to  the  pension  he  was  then  receiving,  and  the 
necessity  for  showing  he  was  entitled  to  that  pension.  The  thirty  days 
from  August  10,  1895,  expired  with  the  receipt  of  this  declaration,  and 
notwithstanding  it  was  not  a  proper  response  to  the  notice  regarding^ 
the  clerical  mistake  that  had  been  made,  and  the  Bureau  might  prop- 
erly have  taken  final  action  at  once,  such  action  was  still  kept  in 
abeyance,  and  claimant  was  accorded  a  new  medical  examination  under 
his  latest  application.  This  examination  was  held  October  23,  1895, 
and  it  may  be  stated  that  it  not  only  failed  to  show  that  claimant  was 
disabled  to  any  extent  that  would  entitle  him  to  $12  per  month  for  any 
portion  of  the  time  he  had  drawn  that  amount,  but  it  is  a  question, 
after  careful  examination  of  the  certificate,  whether  it  shows  him 
entitled  to  even  the  $6  per  month,  or  any  rate  at  all,  under  said  act. 

It  was  after  this  examination  was  received,  and  as  late  as  November 
13,  1895,  that  final  action  was  taken  and  the  reduction  was  ordered. 
The  course  pursued  by  the  Bureau  in  this  claim  not  only  shows  that 
claimant's  complaint  of  insufficient  or  illegal  notice  is  without  just 
foundation,  but  that  he  has  been  treated  with  exceeding  liberality. 

Then  the  only  i)oint  remaining  to  be  considered  is  whether  the 
Bureau  was  authorized  to  withhold  the  pension  from  a  date  prior  to 
the  final  action  in  the  claim,  or  from  July  4,  1895,  as  was  done.  It 
may  be  stated  that  there  was  no  suspension  of  payments  ordered,  but 
July  4,  1895,  was  the  date  to  which  pension  had  been  last  paid,  and 
when,  upon  final  action  being  taken,  this  fact  was  discovered,  the 
recovery  was  made  to  begin  from  that  date.  Just  why  the  pension  had 
not  been  drawn  for  the  quarter  ending  October  4, 1895,  does  not  appear. 
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The  right  of  the  Government  to  withhold  the  unpaid  pension  for  the 
period  referred  to,  or  for  any  other  period  until  the  amount  erroneously 
paid  was  recovered,  is  clear.  Under  rulings  heretofore  made  the  pen- 
sioner might  he  made  to  refund  the  excess  of  pension  paid  him  in  a 
case  of  this  kind,  and  while  under  the  act  of  December  21,  1893,  pay- 
ment of  his  pension  might  not  be  suspended  during  the  time  his  rights 
were  being  determined,  yet  when,  upon  final  adjudication,  it  was  dis- 
covered that  an  amount  of  pension  had  accrued  but  had  not  been 
actually  paid,  it  was  as  much  the  right  of  the  Government  to  retain 
such  sum  as  to  withhold  the  (»ension  accruing  in  the  future.  It  is 
money  rightfully  belonging  to  the  Government  and  not  to  the  pen- 
sioner, and  should  be  retained.  In  my  decision  of  May  9,  1895,  in  the 
case  of  Mary  J.  Rice  f  7  P.  D.,  569),  this  subject  is  referred  to,  and  it 
is  therein  stated: 

But  when  the  decision  of  the  Commissioner  of  Pensions  is  rendered  the  effect  thereof 
under  the  act  of  December  21,  1R93,  is  to  authorize  a  withdrawal  of  payment,  not  only 
as  to  snch  illegal  part  which  bnt  for  the  decision  might  thereafter  have  accrued,  but  as 
to  all  unpaid  pension  adjudged  illegal  under  that  dedsion. 

It  remains  but  to  reiterate  that  the  pensioner  has  at  no  time  been 
shown  to  be  entitled  to  a  higher  rate  of  pension  than  $6  per  month, 
and  all  he  has  received  in  excess  of  that  amount  was  in  contraventioii 
of  right  and  justice,  and  recovery  of  such  excess  in  the  manner  adopted 
by  the  Bureau  is  entirely  proper.  Thus  it  is  that  from  every  point  of 
view  the  action  of  the  Bureau  has  been  justified,  and  the  same  is 
affirmed. 


service— travel.  pay-act  july  «7,  1898-disbaxdment. 

Margaret  M.  Swann  (widow). 

Soldier  was  granted  bounty  land  in  1851  on  the  ground  that  he  had  '^actually  sensed 
one  month,"  and  was  also  allowed  pension  under  the  net  of  July  27,  1892,  on  the 
ground  that  he  served  thirty  days  in  the  Creek  Indian  War.  The  records  show  that 
he  was  enlisted  and  mastered  in  at  Columbus,  Ga.,  June  9,  1836,  and  mustered  out 
with  the  company,  at  the  same  place,  July  7,  1836,  and  was  allowed  twelve  days' 
travel  pay,  six  from  his  home  to  place  of  rendez\'ous,  and  six  from  place  of  rendezvous 
to  his  home.     His  widow's  claim  was  rejected  on  the  ground  of  insufficient  service. 

Held— 

1.  That  under  section  4701,  Revised  Statutes,  the  soldier's  service  for  pensionable  pur- 

poses did  not  necessarily  end  at  date  of  muster  out  but  continued  until  the  disband- 
nient  of  the  oiganization. 

2.  That  the  soldier's  right  to  pension  having  been  conceded,  and  no  question  in  regard 

thereto  having  been  raised  during  his  lifetime,  the  burden  of  proof  is  on  the  Gov- 
ernment when  it  sets  up  the  plea  of  insufficient  service  against  the  widow's  claim. 

3.  That  it  has  not  been  proved  that  soldier  did  not  serve  thirty  days. 
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Aseiatant   Secretary  John    M.  Reynolds    to    the    Commmloner    of  Permom, 

May  9  J  1896. 

This  widow's  claim  for  pension  (No.  5,551),  under  the  act  of  July  27, 
1892,  was  rejected  in  April,  1895,  on  the  ground  that  the  soldier,  James 
W.  Swann,  did  not  serve  thirty  days.  An  appeal  from  that  action  was 
filed  July  9,  1895,  which  was  erroneously  dismissed  on  July  16,  1895, 
on  the  ground  that  the  person  filing  the  same  was  not  the  attorney  of 
record  in  the  case.  The  error  was  subsequently  corrected  and  the 
appeal  was  revived.  Pending  its  consideration  the  attorney,  on  Decem- 
ber 16,  1895,  filed  another  appeal.  The  contention  in  both  appeals  is 
substantially  the  same,  and  they  may  therefore  be  considered  and  dis- 
posed of  together. 

The  claimant's  husband  served  in  the  Creek  Indian  war  (1836-1837) 
as  a  private  in  Captain  LoyalFs  company  of  Georgia  Volunteers.  He 
was  granted  a  pension  under  the  act  of  July  27,  1892,  and  drew  the 
same  until  his  death  on  December  19, 1893.  The  widow's  claim  was 
filed  May  21,  1894,  and  rejected  on  the  ground  above  stated.  It  is  con- 
tended, on  appeal,  that  the  time  spent  by  the  soldier  in  marching  fi*om 
Covington,  Ga.,  to  Columbus,  Ga.,  the  place  of  rendezvous  for  the 
organization  in  which  he  served,  should  be  accounted  a  part  of  his 
service. 

The  soldier's  claim  appears  to  have  been  allowed  ux)on  reports  fur- 
nished by  the  Second  Auditor  of  the  Treasury  Department  in  October, 
1851,  and  May,  1856  (in  relation  to  his  claims  for  bounty  land),  to  the 
effect  that  he  served  from  June  9,  1836,  to  July  19,  1836,  a  period  of 
forty-one  days. 

Since  the  widow's  claim  was  filed  additional  reports  have  been  pro- 
cured from  the  Treasury  and  War  Departments  from  which  it  appears 
that  the  soldier  was  enrolled  June  9,  1836,  at  Columbus,  Ga.,  for  three 
months,  and  mustered  in  on  the  same  day,  and  mustered  out  with  the 
company  at  the  same  place  on  July  7,  1836.  He  received  pay  for  one 
month  and  eleven  days  which  included  the  twenty-nine  days  elapsing 
between  his  muster  in  and  his  discharge  and  twelve  day's  travel — 120 
miles  from  his  residence  to  the  place  of  rendezvous,  and  120  miles  from 
the  place  of  discharge*back  to  his  home.  The  records  do  not  show  the 
place  of  rendezvous. 

Travel-pay  was  allowed  by  virtue  of  section  3  of  the  act  of  March  19, 
1836  (now  section  1652,  Revised  Statutes),  which  provided  as  follows: 

The  officers,  noncommissioned  officers,  mnsicians,  artificers,  and  privates  shall  be 
entitled  to  one  day's  pay,  subsistence,  and  allowances  for  every  twenty  miles  travel  from 
their  places  of  residence  to  the  place  of  general  rendezvous,  and  from  tlie  place  of  dis- 
charge back  to  their  residence. 

There  is  no  authority  of  law  to  support  the  contention  of  the  appel- 
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laDt  that  the  time  oonfiamed  in  travel  from  the  place  of  residence  to 
the  place  of  rendezvous,  should  be  added  to  the  time  included  between 
the  dates  of  enlistment  and  discharge  to  find  the  number  of  days  service 
of  the  soldier. 

Section  1651,  Revised  Statutes,  provides: 

Whenever  the  militia  is  called  into  the  actual  service  of  the  United  States,  their  pay 
shall  he  deemed  to  commence  from  the  day  of  their  appearing  at  the  place  of  hattalion, 
r^imental,  or  hrigade  rendezvous. 

This  section  fixes  the  date  from  which  they  are  to  receive  pay  proper 
as  soldiers  in  the  service  of  the  United  States,  and,  consequently,  the 
date  of  the  beginning  of  their  actual  service.  Accordingly,  I  held,  in 
the  case  of  David  J.  Bailey  (7  P.  D.,  173),  that  in  carrying  out  the  pro- 
visions of  the  act  of  July  27,  1892,  the  period  of  a  soldier's  service 
should  be  deemed  to  commence  from  the  date  at  which  he  appeared  at 
the  place  of  battalion,  regimental  or  brigade  rendezvous  designated  in 
proper  orders.     (See  also  Houston  v,  Moore,  4  U.  S.,  536.) 

As  to  the  termination  of  service  it  was  also  held  in  the  case  of  Bailey 
(supra),  that  the  period  of  service  ends  "  at  the  date  the  soldier  reached 
the  rendezvous  on  his  return,  or  the  date  of  individual  discharge,  or 
date  when  the  organization  to  which  he  belonged  was  disbanded." 

Section  4701  of  the  Revised  Statutes,  is  applicable  here.     It  states : 

The  i>eriod  of  service  of  all  persons  entitled  to  the  benefits  of  the  pension  laws,  or  on 
account  of  whose  death  any  person  may  become  entitled  to  a  pension,  shall  be  construed 
to  extend  to  the  time  of  disbanding  the  organization  to  which  such  persons  belonged, 
or  nntil  their  actual  dischaige  for  other  cause  than  the  expiration  of  the  service  of  such 
organization. 

As  was  said  in  deciding  the  case  of  Bailey  (supra) — 

Here  is  a  statute  which  fixes  not  the  date  of  a  soldier's  individual  dischai^e  (save  as 
excepted)  as  the  date  which  will  determine  the  time  when  service  for  pensionable  pur- 
poses expired,  but  the  date  when  the  organization  to  which  he  belonged  was  disbanded. 

By  section  6  of  the  act  of  July  27,  1892,  the  pension  laws  in  force  at 
the  date  of  its  passage,  which  were  not  inconsistent  or  in  conflict  with 
it,  were  made  a  part  of  said  act  so  far  as  they  might  be  applicable 
thereto. 

Now  we  do  not  know  when  or  where  the  organization  to  which  the 
claimant's  husband  belonged  was  disbanded.  It  was  recruited  or  organ- 
ized in  the  neighborhood  of  Covington,  Oa.,  which  was  more  than  a 
hundred  miles  from  the  place  of  discharge  and  very  likely  did  not  dis- 
band until  it  returned  to  that  place.  If  the  soldier  was  in  the  service 
for  pensionable  purposes  for  only  one  day  after  his  muster  out  at 
Columbus  it  is  sufficient  to  give  title  to  pension  under  the  act  of  July 
27,  1892,  to  either  him  or  his  widow. 

While  I  might  not  be  willing  to  grant  pension  to  the  soldier  (if  his 
claim  were  now  a  pending  one)  without  further  proof  as  to  the  length 
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of  his  service,  I  do  not  think  that  we  should  insist  upon  such  proof 
being  furnished  by  the  widow.  The  Government  has  twice  conceded 
that  the  soldier  rendered  a  service  of  thirty  days ;  first,  by  the  grant  to 
him  in  1851  of  a  warrant  for  forty  acres  of  land,  the  law  at  that  time 
authorizing  such  grant  only  to  those  soldiers  who  had  "  actually  served 
one  month."  (See  act  of  September  28,  1856.)  And  second,  by  the 
allowance  of  his  claim  for  pension  under  the  act  of  July  27,  1892.  If 
he  had  been  advised  during  his  lifetime  that  there  was  a  doubt  as  to 
whether  he  served  for  thirty  days  or  not,  he  might  have  furnished  evi- 
dence to  remove  that  doubt.  The  facts  as  to  his  service  were  within 
his  personal  knowledge,  and  to  him  were  known  the  officers  and  com- 
rades by  whom  he  could  establish  those  facts.  He  was  permitted  to 
live  and  die  in  the  belief  that  his  right  to  pension  was  satis&ctorily 
established,  and  that  his  widow  would  succeed  to  that  right.  To  now 
require  the  widow,  an  aged  woman  who  was  not  married  to  the  soldier 
until  long  after  his  military  service  had  terminated,  and  who,  presum- 
ably, knows  little  or  nothing  in  regard  to  such  service,  to  establish  anew 
his  title  to  what  the  Government  allowed  him  is  a  great  hardship.  She 
may  justly  claim,  I  think,  that  the  fact  that  he  was  a  pensioner  is  prima 
facie  evidence  of  her  title  so  far  as  the  length  of  his  service  is  con- 
cerned, and  that  unless  there  is  clear  and  positive  evidence  that  he  did 
not  render  a  service  (for  pensionable  purposes)  of  thirty  days  her  right 
to  pension  ought  not  to  be  disputed  on  the  ground  of  insufficient  service. 
It  is  considered,  therefore,  that  the  ground  of  rejection  is  untenable 
and  the  same  is  hereby  set  aside,  and  the  claim  reopened  for  adjudi- 
cation on  other  points. 


DECL.ARATIOXS— ACT  JUXE  87,  1890,   AND  MARCH  6,  1896. 

James  J.  Durkee. 

An  ori^nal  declaration  or  application  for  pension  nnder  the  act  of  Jane  27,  1890, 
which  does  not  show  (1)  that  the  daim  is  made  under  said  act;  (2)  that  the  appli- 
cant served  ninety  days;  (3)  that  he  was  honorably  discharged;  and  (4)  that  he  is 
suffering  from  a  permanent  physical  or  mental  incapacity  for  earning  a  snpport  by 
manual  labor,  not  due  to  vicious  habits,  shall  be  held  void  and  of  no  effect. 

A  properly  executed  declaration  alleging  the  four  essentials  stated  above,  but  defective 
in  other  particulars — such  as  failing  to  specify  the  disabling  cause,  or  the  company 
and  regiment  in  which  claimant  served,  or  the  dates  of  enlistment  and  disohatge,  or 
the  fact  whether  he  is  or  is  not  a  pensioner  or  claimant  for  pension  under  other 
laws — shall  be  deemed  a  valid  application  to  this  extent;  that  the  date  of  tiling 
thereof  shall  be  the  date  of  commencement  of  the  pension  (if  allowed)  provided  the 
evidence  shall  show  that  a  pensionable  disability  existed  at  said  date;  but,  if  any 
such  particular,  other  than  the  four  essential  elements,  be  lacking,  the  claimant 
shall  be  advised  thereof  and  that  he  is  required  to  file  a  new  and  amended  declara- 
tion curing  such  defect  before  the  claim  can  Ije  further  adjudicated. 
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3.  If  certaiu  disabling  caaaes  are  alleged  in  the  original  or  a  subeeqnent  declaration  and 

not  found  upon  medical  examination,  or,  being  foand,  do  not  produce  a  pensionable 
disability,  but  others  are  fonnd  which  produce  or  contribute  to  an  inability  to  earn 
a  support  by  manual  labor,  the  claimant  shall  be  notified  of  his  right  to  file  a  new 
application  to  cover  such  unall^ed  causes,  and,  the  new  application  having  been 
filed,  the  pension,  when  allowed,  will  commence  from  the  date  of  filing  the  first 
application,  if  it  be  shown  that  a  pensionable  disability  then  existed ;  if  not,  then 
it  will  commence  from  the  date  of  filing  the  amended  declaration,  provided  it  is  a 
valid  one,  and  therefore  every  new  declaration  filed  to  remedy  some  defect  in  the 
original  should  contain  all  averments  necessary  to  constitute  a  valid  declaration. 

4.  In  claims  for  increase  under  the  act  of  Jnne  27,  189(),  if  the  declaration  does  not 

specify  any  causes  of  disability  it  shall  be  deeme<l  a  claim  for  increase  on  account  of 
the  causes  already  accepted;  provided,  however,  that  if  the  examination  shall  show 
other  disabling  causes  the  claimant  shall  be  accorded  the  same  right  to  amend  his 
declaration  as  in  an  original  claim.  If  new  disabling  causes  are  alleged  in  an 
application  for  increase  the  same  averments  must  be  made  in  regard  to  such  dis- 
abling causes  as  are  required  in  original  claims.  And  in  all  cases,  when  increase  is 
allowed,  it  will  commence  from  the  date  of  the  surgeon's  certificate  establishing  the 
same  as  provided  by  section  4698],  Revised  Statutes. 

5.  Ruling  in  the  case  of  Charles  J.  Bryant  (7  P.  D.,  299)  modified  by  the  act  of  March 

6,  1896. 

Assistant  Secretary  John   Jf.   Reynolds    to    the    Commissioner    of  Pensions^ 

June  17,  1896. 

The  appellant,  James  J.  Durkee,  filed  his  original  claim  for  pension 
under  the  act  of  June  27,  1890,  on  the  24th  of  July,  1890.  He  alleged 
that  he  was  enrolled  on  May  25,  1861,  as  sergeant  major  in  the  Four- 
teenth regiment  of  Illinois  Infantry  Volunteers,  in  the  service  of  the 
United  States,  and  served  at  least  ninety  days  during  the  war  of  the 
rebellion  and  was  honorably  discharged  on  the  24th  of  May,  1864,  and 
that  he  was  unable  to  earn  a  support  by  manual  labor.  He  did  not 
stat€  from  what  cause  or  causes  his  disability  originated.  On  the  27th 
of  May,  1892,  he  filed  an  affidavit  in  which  he  alleged  that  his  disa- 
bility was  due  to  piles,  rheumatism,  and  disease  of  the  heart. 

On  the  6th  of  October,  1893,  Mr.  Durkee  filed  a  declaration  in  which 
be  stated  that  he  did  not  allege  in  his  original  application  the  causes 
from  which  his  disability  originated  for  the  reason  that  he  was  informed 
that  this  was  not  necessary.  He  asked  that  the  pension,  when  allowed, 
be  made  to  commence  from  the  date  of  filing  the  original  application, 
July  24, 1890. 

On  the  26th  of  May,  1894,  a. certificate  was  issued  to  allow  pension 
at  the  rate  of  $6  per  month  from  the  27th  of  May,  1892. 

From  the  action  making  the  pension  to  commence  from  the  date  of 
filing  the  second  application  an  appeal  was  taken  April  17,  1896,  the 
pensioner  contending  that  the  pension  should  be  allowed  from  July  24, 
1890,  for  the  reason  that  on  that  date  he  filed  an  application  for  the 
pension,  and  he  was  not  informed  that  said  claim  was  not  made  in 
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proper  form  until  1892.  He  also  contends  that  the  pension  should  have 
been  allowed  at  the  rate  of  $12  per  month  from  the  date  of  the  original 
application. 

Your  action  relative  to  the  commencement  of  the  pension  was  in 
accordance  with  the  ruling  in  the  case  of  Charles  J.  Bryant  (7  P.  D., 
299),  wherein  I  held  thatr— 

If  no  condition  or  disabling  cause  leading  to  inability  to  earn  a  snpport  by  manoal 
labor  be  alleged  in  an  original  application  or  declaration  said  application  or  declaration 
shall  be  held  void  and  of  no  effect 

But  in  view  of  recent  legislation  by  Congress  it  becomes  necessary 
to  inquire  to  what  extent  the  ruling  in  the  Bryant  case  is  now  applica- 
ble in  the  administration  of  the  act  of  June  27, 1890. 

In  the  general  appropriation  act,  approved  March  6,  1896,  for  the 
payment  of  invalid  and  other  pensions  for  the  year  ending  June  30^ 
1897,  it  is  provided: 

That  whenever  a  claim  for  pension  noder  the  act  of  June  twenty-seventh,  eighteen 
hundred  and  ninety,  has  been,  or  shall  hereafter  be,  rejected,  suspended,  or  dismissed, 
and  a  new  application  shaU  have  been,  or  shall  hereafter  be,  filed  and  a  pension  haa 
been,  or  shall  hereafter  be,  allowed  in  snch  claim,  such  pension  shall  date  from  the  time 
of  filing  the  first  application,  provided  the  evidence  in  the  case  shall  show  a  pensionable 
disability  to  have  existed,  or  to  exist,  at  the  time  of  filing  snch  first  application,  any- 
thing in  any  law  or  ruling  of  the  Department  to  the  contrary  notwithstanding. 

The  act  relates  solely  to  the  commencement  of  pensions  under  the 
second  section  of  the  act  of  June  27, 1890,  and  is  restricted  in  its  appli- 
cation to  a  particular  class  of  cases,  viz.,  those  in  which  the  first 
application  filed  has  been  or  shall  hereafter  be  "rejected,  suspended,  or 
dismissed,"  and  subsequently  a  new  application  has  been  or  shall  be 
filed  and  pension  allowed.  In  every  such  case  the  pension  shall  com- 
mence from  the  date  of  filing  the  first  application,  provided  the  evidence 
in  the  case  shall  show  a  pensionable  disability  to  have  existed  at  that 
date. 

In  order  to  understand  the  precise  effect  of  this  enactment,  it  is 
necessary  to  see  what  rule  obtained,  previous  to  its  passage,  in  regard 
to  the  commencement  of  pensions  in  the  class  of  cases  to  which  it 
relates. 

In  the  case  of  Timothy  L.  Carley,  decided  on  appeal  August  18, 1893 
(7  P.  D.,  12),  I  held,  inter  alia,  as  follows: 

1.  That  the  act  of  June  27,  1890,  gave  no  authority  for  commencing 
pensions  allowed  under  the  second  section  thereof  from  any  date  other 
than  the  date  of  filing  the  application. 

2.  That  where  an  application  was  filed,  and  the  proof  showed  that  a 
pensionable  disability  did  not  exist  at  the  date  of  filing,  no  issue  could 
be  made  and  the  claim  should  be  rejected. 

3.  That  no  claim  so  rejected  should  be  reopened,  except  on  an  affi- 
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davit  of  the  claimant  alleging  that  a  pensionable  disability  existed  at 
the  date  of  filing  the  application,  supported  by  evidence  tending  to 
prove  said  allegation. 

4.  That  where  an  application  was  filed  and  it  could  not  be  shown 
that  a  pttisionable  disability  existed  at  the  date  of  filing,  but  such  disa- 
bility was  shown  to  have  existed  subsequently,  then  before  pension 
could  be  allowed  a  new  application  must  be  filed  and  the  pension,  when 
allowed,  would  commence  from  the  date  of  filing  such  new  application. 

5.  That  no  affidavit  filed  in  a  claim  wocdd  be  accepted  as  an  applica- 
tion unless  it  contained  all  the  requisite  idlegatioos  to  constitute  a 
valid  application  for  pension  under  the  act. 

Later,  in  the  case  of  Charles  J.  Bryant  (supra),  I  held  as  follows: 

1.  If  no  condition  or  disabling  cause  leading  to  inability  to  earn  a  support  by  manual 
labor  be  alleged  in  an  original  application,  said  application  or  declaration  shall  be  held 
void  and  of  no  effect. 

2.  If  certain  disabling  causes  are  alleged  but  not  found  upon  examination,  but  others, 
ujialleged,  are  found  which,  in  their  nature,  are  kindred,  pathologically  connected  with 
or  easily  mistaken  for  those  actually  alleged  by  one  unacquainted  with  pathology,  and 
it  is  susceptible  of  proof  that  these  unalleged  causes  existed  when  the  declaration  was- 
filed,  and  upon  proof  that  they  created  a  pensionable  condition  at  the  date  said  declara- 
tion was  filed,  pension  may  be  made  to  commence  from  the  date  of  filing  the  original 
application,  as  in  claims  under  the  general  law. 

3.  If  the  original  declaration  sets  forth  the  existence  of  certain  disabling  causes  and 
none  whatever  are  found  upon  examination,  no  pension  may  be  allowed,  and  further 
adjudication  must  be  dependent  upon  the  filing  of  a  new  declaration. 

4.  If  certain  disabling  canses  are  alleged  and,  upon  examination  during  the  process 
of  adjudication,  others,  dissimilar  and  not  easily  mistaken  for  those  alleged,  are  found 
which  oontribate  to  an  inability  to  earn  a  support,  the  claimant  may  be  notified  of  hia 
right  to  file  a  second  declaration  to  cover  these  causes  (unalleged)  found  upon  examina- 
tion and,  upon  proof  that  these  newly  alleged  causes  existed  at  the  date  of  filing  the 
second  declaration,  pension  may  be  made  to  commence  under  the  first  declaration  at  such 
rate  as  is  warranted  by  the  condition  arising  from  the  causes  therein  specified  and  a 
higher  rate  (if  warranted)  to  commence  from  the  date  of  filing  the  second  declaration, 
upon  proof  that  these  newly  alleged  causes  have  resulted  in  an  increased  inability  to 
earn  a  support  by  manual  labor.  Where,  however,  certificate  has  already  issued  under 
the  first  declaration,  the  increase  under  the  second  declaration  must  commence,  as  held 
in  the  Carley  case  (7  P.  D.,  12),  ^^from  the  date  of  the  surgeon's  cei-tificate  establishing 
the  increased  disability    »    ♦    *    as  provided  by  section  4698 j,  fievised  Statutes.'' 

This  proposition  is  applicable  where,  subsequent  to  the  filing  of  the  original  declara- 
tion, further  injaries  are  received  or  diseases  contracted  which  of  themselves  warrant  a 
higher  rate. 

5.  In  cases  where  an  amendatory  afiidavit  or  declaration  is  required  the  averments 
neoeasary  to  an  original  declaration  such  as  period  of  service,  honorable  discharge,  per- 
manency of  the  disabilities  named,  and  the  fact  that  they  are  not  due  to  vicions  habits 
must  be  alleged.  All  the  allegations  necessary  to  an  original  application  mast  be 
supplied. 

6.  Where  a  claim  has  been  rejected  and  subsequently  evidence  is  filed  tending  to  show 
fraud  on  the  part  of  the  examining  surgeons,  or  that  a  first  examination  was  lacking  in 
thoroughness  or  competency,  or  that  certain  disabling  causes  were  overlooked  or  ignored, 
and  it  va  shown  to  the  satisfaction  of  the  Commissioner  of  Pensions,  either  by  testimony 
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or  a  second  medical  examination,  tliat  the  caases  and  pensionable  condition  did  exist  at 
the  date  of  filing  the  original  declaralion,  rejection  should  be  set  aside  and  pension  be 
made  to  commence  from  that  date. 

A  careful  examination  of  these  rulings  in  connection  with  the  act  of 
March  6,  1896,  will  show  that  the  only  cases  in  which  it  modifies  the 
former  practices  are  those  in  which  the  claim  was  rejected  on  account 
of  some  defect  in  the  original  application  or  declaration.  If  the  first 
application  needed  no  amendment  and  the  proof  showed  that  the  disa- 
bility on  account  of  which  pension  was  granted  existed  at  the  date  of 
filing,  the  pension  was  invariably  allowed  to  begin  from  that  date.  But 
where  the  original  application  did  not  contain  certain  averments  held  to 
be  necessary — as,  for  instance,  where  it  did  not  allege,  specifically,  the 
causes  of  inability  to  earn  a  support  by  manual  labor  upon  which  the 
claim  was  based,  or  did  not  allege  the  actual  disabling  causes  disclosed 
by  a  medical  examination — in  those  cases  it  was  held  that  a  new  appli- 
cation should  be  filed  and  that  the  commencement  of  pension  could  not 
antedate  the  filing  of  the  new  or  amended  application.  It  is  in  those 
cases,  evidently,  that  the  new  act,  which  is  remedial  in  its  nature,  was 
intended  to  operate. 

It  will  be  observed  that  it  does  not  interfere  with  the  rule  which 
requires  a  new  application  to  be  filed,  where  the  first  one  does  not  con- 
tain all  necessary  averments.  On  the  contrary,  its  operation  is  expressly 
limited  to  cases  in  which  "  a  new  application  shall  have  been  or  shall 
hereafter  be  filed."  It  only  declares,  in  effect,  that  the  first  application 
shall  be  deemed  sufficient  to  fix  the  date  of  commencement  of  the  pension. 

The  act  fails  to  define  what  shall  constitute  "  an  application "  or 
"claim  '*  sufficient  for  the  purpose  of  fixing  the  date  of  commencement 
of  pension  but  it  manifestly  does  not  mean  a  complete  and  perfect 
application,  otherwise  there  would  be  no  necessity  for  filing  a  "  new 
application." 

Although  the  "date  of  filing  the  application  "  cuts  a  very  considerable 
figure  in  pension  legislation  no  act  has  been  passed  stating  what  the 
essentials  of  an  "application"  are,  further  than  that  it  must  be  sworn 
to  before  an  officer  authorized  to  administer  oaths  for  general  purposes. 
(See  3  P.  D.,  128;  act  of  July  1,  1890;  and  7  P.  D.,  450.)  All  other 
essentials  are  left  to  be  prescribed  by  "  such  forms  and  regulations  as 
are  or  may  be  provided  in  pursuance  of  law  "  (section  4692,  Revised 
Statutes),  or  "  such  rules  and  regulations  as  the  Secretary  of  the  Inte- 
rior may  provide."     (Act  of  June  27,  1890.) 

The  essential  averments  to  a  good  declaration  under  the  act  of  June 
27,  1890,  were  stated  in  the  decision  in  the  case  of  Charles  J.  Bryant 
(supra),  as  follows : 

1.  That  the  claim  is  filed  under  the  act  of  June  27,  1890. 

2.  The  company  and  regiment  in  which  the  claimant  sen'ed. 

3.  Date  of  enlistment  and  discharge. 
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4.  That  he  has  served  at  least  ninety  days  daring  the  war  of  the  rebellion. 

5.  That  he  has  been  honorably  discharged  from  said  service. 

6.  That  he  is  suffering  from  a  mental  or  physical  disability  (naming  such  disability) 
which  incapacitates  him  for  the  performance  of  manual  labor  in  such  a  degree  that  he  is 
unable  to  earn  a  support. 

7.  That  the  disabilities  alleged  are  not  the  result  of  vicious  habits. 

H.  The  fact  whether  claimant  is  or  is  not  a  pensioner  or  claimant  for  pension  under 
other  laws. 

The  reasons  for  requiring  these  averments  were  fully  set  forth  in  said 
decision  and  need  not  be  restated.  They  are  believed  to  be  just  and 
reasonable  and  necessary  for  the  proper  and  orderly  adjudication  of 
claims.  The  question  to  be  now  considered  is  how  many  and  which  of 
these  averments  are  necessary  to  constitute  ''  a  claim  for  pension  under 
the  act  of  June  27, 1890,"  within  the  purview  of  the  first  clause  of  the 
act  of  March  6,  1896,  and  which  of  them  may  be  made  subsequently  by 
way  of  amendment? 

The  application,  or  declaration  (the  words  are  used  synonymously  in 
the  pension  laws),  is  the  applicant's  statement  of  the  basis  of  his  claim. 
A  declaration  which  does  not  allege  any  of  the  facts  and  circumstances 
necessary  to  constitute  title  to'pension  is  manifestly  bad.  As,  for  example, 
if  a  man  should  simply  say  "I  hereby  apply  for  a  pension,"  and  nothing 
more,  this  would  not  be  a  valid  application.  He  must  allege  sufficient 
facts  to  show  at  least  a  colorable  title  to  pension,  otherwise  he  has  no 
standing  in  court.     He  can  not  be  recognized  as  an  applicant. 

What  are  the  essentials  of  colorable  title  under  section  2  of  the  act 
of  June  27,  1890?    I  think  they  must  be  held  to  be : 

1.  That  the  claim  is  made  under  the  act  of  June  27,  1890. 

2.  Ninety  days'  service  during  the  war  of  the  rebellion. 

3.  Honorable  discharge. 

4.  The  existence  of  a  permanent  physical  or  mental  incapacity  for 
earning  a  support  by  manual  labor,  not  due  to  vicious  habits. 

These  are  the  four  conditions  which  constitute  the  foundation  of  every 
grant  of  pension  under  the  act  and  section  above  stated.  They  mark 
out  and  define  the  class  of  soldiers  which  the  act  was  intended  to  benefit. 

As  to  the  other  matters  required  to  be  alleged  under  the  established 
rules  and  regulations,  such  as  the  comppjiy  and  regiment  in  which 
service  was  rendered,  the  dates  of  enlistment  and  discharge,  and  the 
specific  causes  of  disability,  their  obvious  purpose  is  to  facilitate  the 
adjudication  of  the  claim.  These  are  not  essential  elements  of  title, 
and  while  they  should  be  averred,  their  omission  is  not  to  be  regarded 
as  fatal  to  the  claim. 

Your  action  in  the  matter  of  the  commencement  of  pensions  under 
the  second  section  of  the  act  of  June  27,  1890,  will,  therefore,  be  gov- 
erned by  the  following  rules  in  lieu  of  those  enunciated  in  the  Carley 
and  Bryant  decisions: 
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1.  An  original  declaration  or  application  which  does  not  show  the 
four  essential  elements  of  title,  hereinbefore  recited,  shall  be  held  void 
a.nd  of  no  effect. 

2.  A  declaration,  properly  executed,  alleging  these  essential  elements 
of  title,  but  defective  in  other  particulars  under  the  rules  and  r^ula- 
tions  heretofore  approved  by  the  Secretary  of  the  Interior,  shall  be 
deemed  a  valid  application  to  this  extent;  that  the  date  of  filing  thereof 
shall  be  the  date  of  commencement  of  the  pension  (if  allowed),  provided 
the  evidence  shall  show  that  a  pensionable  disability  existed  at  said  date. 

3.  If  the  original  declaration  shall  fail  to  specify  the  disabling  cause 
or  causes  leading  to  inability  to  earn  a  support  by  manual  labor,  or 
shall  fail  to  contain  any  other  essential  averment,  the  claimant  shall  be 
advised  of  the  particulars  wherein  it  is  defective,  and  that  he  is  required 
to  file  a  new  and  amended  declaration  curing  said  defects  before  the 
claim  can  be  further  adjudicated. 

4.  If  certain  disabling  causes  are  alleged  in  the  original  or  any  sub- 
sequent declaration  and  not  found  upon  examination  or  (being  found) 
do  not  produce  a  pensionable  disability,  but  others  are  found  which 
produce  or  contribute  to  an  inability  to  earn  a  support  by  manual  labor, 
and  it  is  susceptible  of  proof  that  the  unalleged  causes  existed  when 
the  first  declaration  was  filed,  the  claimant  shall  be  notified  of  his  right 
to  file  a  new  application  to  cover  such  unalleged  causes. 

5.  A  new  and  amended  application  having  been  filed,  the  pension, 
when  allowed,  will  commence  from  the  date  of  filing  the  first  applica- 
tion upon  proof  that  a  pensionable  disability  then  existed,  at  such  rate 
as  the  degree  of  inability  to  earn  a  support  at  that  time  may  warrant, 
the  rate  thereafter,  up  to  the  time  of  the  adjudication,  to  be  determined 
by  the  degree  of  inability  to  earn  a  support  by  manual  labor  shown  by 
the  evidence,  as  in  the  allowance  of  arrears  of  pension  under  the 
general  law. 

6.  A  new  declaration  filed  to  remedy  some  defect  in  the  original 
should  contain  all  the  averments  necessary  to  constitute  a  valid  appli- 
cation under  the  rules  and  regulations  heretofore  prescribed.  Other- 
wise, since  pension  can  commence  only  from  the  date  of  filing  a  valid 
declaration,  it  would  be  impossible  to  commence  the  pension  in  accord- 
ance with  the  law  in  cases  where  the  evidence  fails  to  show  the  exist- 
ence of  a  pensionable  disability  at  the  date  of  filing  the  original,  but 
establishes  the  existence  of  such  a  disability  at  the  date  of  filing  a  later 
declaration. 

7.  In  all  cases  in  which  it  can  not  be  shown  that  a  pensionable  disa- 
bility existed  at  the  date  of  filing  the  original  application  the  pension 
will  commence  from  the  date  of  filing  any  later  application  from  which 
the  existence  of  a  pensionable  disability  is  shown,  without  regard  to 
the  time  at  which  the  specific  causes  of  disability  were  first  alleged. 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  159 

8.  In  claims  for  increase  of  pension  under  the  act  of  June  27,  1890, 
if  the  declaration  does  not  specify  any  causes  of  disability  it  shall  be 
deemed  an  application  for  increase  on  account  of  the  causes  already 
accepted ;  provided,  however,  that  if  the  examination  shall  show  other 
disabling  causes  the  claimant  shall  be  accorded  the  same  right  to  amend 
his  declaration  as  in  an  original  claim.  If  new  disabling  causes  are 
allied  the  same  averments  must  be  made  in  regard  to  them  as  are 
required  in  claims  for  original  pension.  And,  in  all  cases,  increase 
when  allowed  shall  commence  from  the  date  of  the  surgeon's  certificate 
establishing  the  increased  disability,  as  provided  by  section  4698^ 
Revised  Statutes. 

Applying  these  rules  to  the  case  now  under  consideration,  it  is  appa- 
rent that  the  application  filed  July  24,  1890,  must  be  regarded  as  valid 
and  that  the  pension  must  commence  from  that  date,  provided  the 
claimant  has  proved,  or  shall  hereafter  prove,  that  a  pensionable  disa- 
bility then  existed.  Your  action  is  set  aside,  and  the  claim  is  hereby 
reopened  for  readjudication  in  accordance  with  the  act  of  March  6, 1896, 
and  the  rules  above  enunciated. 


AMPUTATION-ARTIFICIAL.  LIMB-ACT  AUGUST  4,  1886. 

William  A.  Till. 

1.  Under  the  act  of  August  4,  1886,  the  rate  of  $45  per  month  is  allowed  only  for  the 

loss  of  either  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or  so  near  the 
joint  as  to  prevent  the  use  of  an  artificial  limb.  No  other  condition  of  the  arm  or 
stump  may  be  considered  in  determining  title  under  this  act  except  the  point  of 
nearness  of  the  amputation  to  the  joint. 

2.  The  middle  of  the  humerus  has  been  fixed  as  the  furthest  point  from  the  shoulder 

joint  that  will  prevent  the  use  of  an  artificial  arm. 

AssUtatU  Secretary   John   M,    ReynoLda    to    the    Commimoner   of   Pensions, 

May  9,  1896. 

This  appeal  filed  March  9,  1896,  insists  that  the  action  of  the  Bureau 
of  March  3,  1896,  was  erroneous  in  the  refusal  to  order  a  medical  exam- 
ination in  the  claim  for  increase  filed  February  7,  1896,  and  in  not 
allowing  the  increased  rate  of  pension  as  claimed. 

The  pensioner  is  receiving  $36  per  month  on  account  of  the  amputa- 
tion of  the  right  arm  above  the  elbow.  The  claim  for  increase  alleged 
that  the  amputation  was  ^^  so  near  the  shoulder  joint  as  to  prevent  the 
use  of  an  artificial  limb,"  and  for  that  reason  claimant  was  entitled  to 
$45  per  month,  under  the  act  of  August  4,  1886. 

In  considering  this  claim  the  Medical  Eeferee  in  a  slip  dated  February 
26,  1896,  gave  the  opinion  that — 
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Another  examination  is  not  warranted.  The  amputation  of  the  right  ann  was  below 
the  middle  of  the  humerns,  and  this  fact  is  admitted  by  the  claimant  and  his  sttomej 
iu  connection  with  the  present  claim,  so  that  there  is  no  gronnd  for  increase  or  rerating. 

A  similar  opinion  was  given  March  7,  1892. 

The  appeal  contends  that  the  act  does  not  provide  or  require  that 
the  amputation  of  the  arm  shall  be  exactly  at  the  middle  of  the  humerus, 
but  only  that  it  shall  be  ^^  so  near  the  joint  as  to  prevent  the  use  of  an 
artificial  limb."  He  urgei^  also  that  the  admission  of  the  claimant, 
^^  that  the  amputation  of  arm  is  below  the  middle  of  the  humerus," 
does  not  warrant  the  Bureau  in  rejecting  the  claim  in  advance  of  a 
medical  examination,  and  in  refusing  to  order  such  examination  to 
determine  definitely  whether  the  amputation  is  so  near  the  joint  as 
to  prevent  the  use  of  an  artificial  arm.  He  further  states  that  claim- 
ant's admission  was  only  that  the  length  of  the  stump  was  the  merest 
trifle,  perhaps  one-fourth  of  an  inch,  more  than  half  the  length  of  the 
humerus,  and  that  this  is  immaterial,  the  only  test  being  whether  the 
pensioner  can  wear  an  artificial  arm.  And  a  medical  examination  is 
an  absolute  prerequisite  to  ascertain  this  fact  exactly  and  officially. 

In  the  certificate  of  medical  examination  of  pensioner  March  9, 1887, 
it  is  stated : 

Right  arm  amputated  below  the  surgical  neck.  Length  of  remaining  portion  of 
humerus,  measuring  from  acromion  to  lower  end  of  humerus,  7^  inches.  Motion  of 
shoulder  joint  unimpaired.  Considerable  atrophy  of  muscles  about  the  shoulder  and 
the  stump,  no  more  Iiowever  than  would  be  natural  from  non  use.  Cicatrix  in  good 
condition.  No  nodules  or  tender  places  iu  it.  A  fairly  good  condition  of  the  soft  parts 
surrounds  the  lower  eud  of  the  bone.  Says  he  wore  an  artificial  arm  for  a  few  months 
in  18B8  or  '(>9,  but  gave  it  up  on  a^tsount  of  the  discomfort  it  occasioned  him.  We  think 
he  could  use  an  artificial  arm  as  well  as  most  any  one  with  an  equal  length  of  stump. 

In  June,  1891,  Dr.  A.  J.  Gawne  made  this  statement: 

1  find  the  right  arm  amputated  through  the  middle  third,  leaving  a  stump  about  seven 
inches  in  length.  1  think  the  bone  would  measure  six  and  one-half  inches  if  the  soft 
tissues  ou  the  end  were  removed.  The  left  arm  from  acromion  to  external  condyle 
measures  thirteen  inches,  making  the  stump  the  merest  trifle  (one-fourth  inch  perhaps) 
more  than  half  the  length  of  the  left  humerus  by  a  rigid  application  of  the  rule  of  meas- 
urement. But  the  scar  at  the  end  of  stump  is  very  tender  and  is  immediately  over  the 
end  of  the  bone  so  that  the  least  touch  causes  pain,  and  in  consequence  of  this  bad  con- 
dition of  the  stumi)  he  suffera  much  from  neuralgia,  the  pain  always  seeming  to  radiate  or 
start  from  this  scar.  I  am  cei*tain  that  it  would  be  impossible  for  him  to  wear  an  artificial 
arm  with  any  comfort  or  advantage,  so,  notwithstanding  the  fact  that  the  stump  may  be  a 
trifle  more  than  half  the  length  of  the  left  arm,  I  think  it  should  be  classed  with  those 
that  do  not  exceed  this  measurement,  as  the  trifle  additional  length  is  of  no  possible  use 
to  him  and  would  not  be  even  if  it  was  two  inches  longer. 

The  question  involved  in  this  case  has  been  fully  considered  and  dis- 
cussed in  previous  decisions.  (John  W.  Curran  and  Oliver  H.  Petted, 
6  P.  D.,  1  and  412 ;  Daniel  F.  Hammell,  7  P.  D.,  224.) 

The  act  of  August  4,  1886,  provides  a  rating  of  $36  per  month  for  such 
pensioner  as  shall  have  lost  either  an  arm  at  or  above  the  elbow  or  a  leg 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  161 

at  or  above  the  knee,  or  been  totally  disabled  in  the  same.  No  point  of 
amputation  above  the  elbow  or  knee,  whether  one  inch  or  several  inches, 
is  here  indicated,  and  it  is  plain  that  the  intention  was  to  provide  for 
the  loss  of  the  entire  arm  or  leg,  or  the  use  of  the  same  for  all  purposes, 
except  as  limited  by  the  next  clause  of 'the  act,  when,  if  the  amputation 
is  at  the  shoulder  joint  or  hip  joint,  or  so  near  the  joint  as  to  prevent  the 
use  of  an  artificial  limb,  a  rating  of  $45  per  month  is  provided.  The 
only  point  then  to  be  determined  is,  what  is  an  amputation  so  near  the 
joint  as  to  prevent  the  use  of  an  artificial  limb  ? 

In  reaching  such  determination  it  is  clear  that  three  things  should 
not  be  lost  sight  of:  First,  that  proximity  to  the  joint  is  an  essential  of 
the  amputation ;  second,  that  the  length  of  the  stump  should  be  only 
such  as  will  permit  the  artificial  limb  to  be  attached  and  used  practi- 
cally and  without  discomfort;  and  third,  that  no  other  condition  of  the 
stump  as  tenderness  or  imperfect  covering  of  the  bone  should  be  con- 
sidered. These  matters  were  settled  in  the  first  decision  referred  to, 
that  of  Curran.  In  the  opinion  of  the  Medical  Referee  upon  which  the 
decision  was  in  part  founded,  it  is  stated : 

In  interpreting  the  act  of  CJongreas  in  this  class  of  cases,  I  believe  we  are  limited  to 
the  qaestion  of  nearness  of  amputation  to  the  joint,  as  this  is  the  only  condition  named 
in  the  clause.  In  determining  the  point  of  nearness,  or  the  length  of  stump  admitting 
the  use  of  an  artificial  limb,  I  believe  the  law  contemplated  the  practical  use  of  such  a 
limb,  since  there  may  be  a  wide  difference  between  the  ability  to  w^ear  an  artificial  limb 
when  this  is  done  merely  for  ornament  or  by  a  man  of  leisure,  and  the  wearing  or  using 
of  a  limb  when  demanded  for  utility  by  a  x)er3on  having  to  make  use  of  it  in  gaining 
hislivelihoo<l. 

But  it  was  necessary  to  have  some  standard  by  which  to  determine 
the  point  of  nearness  to  the  joint,  and  that  decision  in  fixing  such  point 
placed  it  at  the  middle  of  the  bone,  measuring  from  the  acromion  process 
to  the  outer  condyle  of  the  humerus,  and  among  other  reasons  for  thus 
fixing  the  point  of  nearness  it  was  stated : 

As  anatomical  reasons  why  the  middle  point  of  the  bone  should  1)e  taken,  I  have  to 
state  that  it  will  be  found  in  the  arm  that  the  insertion  of  the  deltoid  or  the  great  mus- 
cle which  lifts  the  arm  away  from  the  body  reaches  exactly  to  the  middle,  while  most  of 
the  other  muscles  about  the  shoulder  are  inserted  above  this  point.  If  these  muscles 
remain  in  their  full  length,  or  have  not  been  cut,  there  is  apt  to  be  much  less  atrophy, 
and  their  action  upon  the  stump  of  hone  as  an  efficient  leverage  for  an  artificial  limb  is 
more  apt  to  be  retained. 

Another  anatomical  fact  is  that  the  nutrient  artery  of  the  shaft  enters  the  bone  just 
above  its  middle,  and  it  may  be  reasoned  that,  if  this  has  not  been  injured  in  the  ampu- 
tation, the  bone  and  surrounding  tissues  are  more  apt  to  be  preserved. 

A  shorter  stomp  than  is  here  described  is  always  more  difficult  to  retain  in  the  socket 
of  the  artificial  limb,  and  the  additional  strapping  and  tightness  required  causes  chafing 
and  inability  to  nae  it  for  any  length  of  time. 

In  the  second  decision  referred  to  (that  of  Petted),  the  following  lan- 
guage is  used : 

p.  D. VOL.  8 11 
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By  the  express  terms  of  said  act  the  proximity  or  nearness  of  the  point  of  amputation 
of  the  limb  to  the  joint  is  made  the  sole  and  only  criterion  by  which  the  ability  of  the 
pensioner  to  use  an  artificial  limb  and  his  right  to  the  rate  of  $45  per  month  is  to  be 
determined.  No  other  circumstance  or  condition  preventing  the  use  of  an  artificial  limi) 
can  be  considered.  In  other  words,  if  the  arm  has  been  amputated  at  a  point  whid) 
aflonls  ample  and  sufiScient  length  of  stamp  to  permit  the  use  of  an  artificial  limb,  the 
pensioner  is  not  entitled  to  tlie  rate  of  $45  per  month  under  the  provisions  of  the  act  of 
August  4,  1886,  even  though  the  sensitive  or  diseased  condition  of  the  stamp  or  other 
existing  conditions  may  absolutely  preclude  the  use  of  an  artificial  limb. 

Thus  the  basis  of  title  to  the  rating  of  $45  per  month  was  construed 
in  strict  conformity  to  the  language  of  the  law,  but  the  most  liberal 
interpretation  possible  was  given  in  fixing  the  point  where  the  amputa- 
tion of  an  arm  would  be  "  so  near  as  to  prevent  the  use  of  an  artificial 
limb."  So,  in  this  case  under  consideration,  the  fact  upon  which  the 
attorney  lays  so  much  stress  that  the  scar  at  the  end  of  the  stump  is 
tender,  that  the  least  touch  causes  pain,  and  pensioner  sufierH  from 
neuralgia  therein,  can  not  be  allowed  to  enter  into  the  determination 
of  his  title  to  the  higher  rate,  but  the  other  fact  shown  that  the  point 
of  amputation  was  below  the  middle  of  the  humerus  and  the  stump  is 
seven  or  seven  and  one-half  inches  long,  must  govern  the  decision  of 
pensioner's  right  to  increase  of  rate. 

The  view  herein  set  out  must  necessarily  obtain  in  general,  although 
it  may  seemingly  work  hardship  in  particular  cases  where  the  inability 
to  wear  an  artificial  limb  arises  from  some  other  condition  of  the  stump 
than  its  shortness,  becaus  » the  law  expressly  declares  that  the  point  of 
amputation  is  the  only  thing  to  be  ascertained  and  considered.  In  one 
case,  that  of  Edson  W.  Lyman,  decided  by  Assistant  Secretary  Bussey 
(6  P.  D.,  88),  the  above  rule  seemed  to  be  departed  from  to  the  extent 
of  allowing  the  $45  per  month  on  other  grounds  than  the  point  of  ampu- 
tation, but  that  decision  has  not  been  regarded  as  a  precedent  and 
might  be  overruled  if  its  practical  effect  was  to  control  in  other  caj:es. 
But  the  facts  in  that  case  were  peculiar  and  were  taken  as  either  bring- 
ing it  within  the  rule,  or  as  constituting  warrantable  exception.  In  the 
first  place  the  exact  length  of  the  stump  was  never  ascertivined,  the 
evidence  varying  on  that  point.  Then  tlie  muscles  of  the  shoulder  and 
the  deltoid  muscles  were  so  atrophied  and  wasted  as  to  have  no  strength, 
and  the  stump  was  thus  held  close  to  the  body  so  it  could  liot  be  raised. 
It  was  virtually  as  if  the  arm  was  off  at  the  shoulder  joint,  or  even 
worse.  Still,  this  was  a  condition  considered  outside  the  rule  authorized 
by  the  law,  and  the  action  taken  was  only  applicable  to  that  particular 
case. 

In  the  case  at  bar  it  is  not  pretended  that  pensioner  has  not  the 
strength  in  the  stump  to  manage  an  artificial  arm,  and  he  admits,  as 
the  evidence  shows,  that  the  amputation  was  below  the  middle  of  the 
humerus,  while  it  is  further  shown  that  he  has  worn  an  artificial  arm, 
and  he  might  do  ho  again  but  for  the  tender  condition  of  the  stump. 
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AccordiBg  to  the  rule  enunciated  in  the  decisionB  cited  pensioner  is 
not  entitled  to  a  higher  rating  than  he  is  now  receiving  on  account  of 
the  loss  of  his  arm,  and  the  action  of  the  Bureau  in  declining  to  order 
another  examination  and  in  denying  the  increase  claimed  seems  fully 
justified.     That  action  is  affirmed. 


bounty  x.axd— disl-otal-ty-sectiox  34&0,  hevtsed  statutes. 
Martha  M.  Welsh  (widow). 

1.  Applicants  for  bounty  land  under  the  act  of  March  3,  1855  (section  2425,  Revised 

Statutes) ,  mnst  show  that  dnring  the  late  re)>ellion  against  the  authority  of  the 
United  States  they  were  known  to  be  opposed  to  such  rebellion  and  distinctly  in 
favor  of  its  suppression.     (Sec.  3480,  Kev.  Stat.) 

2.  A  pardon  does  not  authorize  the  allowance  of  a  bounty-land  claim  to  a  person  whose 

sympathies  were  not  known  to  be  against  the  late  rebellion  and  in  favor  of  its 
suppression. 

Asaistant  Secretary  John    M.   Reynolds   to    the    Commisswrier  of   Permona, 

June  13,  1896, 

Appellant,  as  the  widow  of  John  Victor  Welsh,  late  private  in  Captain 
A.  AVell's  company  Mississippi  Militia,  war  of  1812,  filed  her  application 
for  a  bonnty-land  warrant  April  15,  1879,  alleging  that  said  soldier 
served  in  said  organization  from  March  2,  1813,  to  March  2,  1814,  and 
tliat  he  died  November  5, 1845. 

The  claim  was  rejected  February  20, 1896,  on  the  ground  that  claimant 
had  failed  to  prove  her  loyalty  as  required  by  section  3480  of  the  Revised 
Statutes. 

April  28, 1896,  claimant's  attorney  filed  an  appeal  from  said  decision, 
in  which  it  is  contended  that  the  record  shows  that  she  *'  never  aided 
or  abetted  the  rebellion,"  and  that  as  applicant  was  capable  of  taking  a 
warrant  at  the  time  the  act  of  1855  was  passed,  even  if  she  had  been 
disloyal  afterwards  she  should  not  be  deprived  of  the  benefit  of  said  act. 

Section  3480  of  the  Revised  Statutes,  under  w^hicli  this  claim  was 
rejected,  is  as  follows : 

It  shall  be  unlawful  for  any  officer  to  pay  any  account,  claim,  or  demand,  aj[^in»t  tlie 
United  States  which  accrued  or  existed  prior  to  the  thirteenth  day  of  April,  eighteen 
hundred  and  sixty-one,  in  favor  of  any  person  who  promoted,  encouraged,  or  in  any 
manner  sustained,  the  late  rebellion,  or  in  favor  of  any  person  who,  dnring  such  rebellion, 
■was  not  known  to  be  opposed  .thereto,  and  distinctly  in  favor  of  its  suppression;  and  no 
pardon  heretofore  granted,  or  hereafter  to  be  granted,  shall  authorize  the  payment  of 
such  account,  claim,  or  demand,  until  this  section  is  modifjed  or  repealed.  But  this 
section  shall  not  be  construed  to  prohibit  the  payment  of  claims  founded  upon  contracts 
made  by  any  of  the  Departments,  where  such  claims  were  assigned  or  contracted  to  be 
assigned  prior  to  the  first  day  of  April,  eighteen  hundred  and  sixty -one,  to  the  creditors 
of  such  contractors,  loyal  citizens  of  loyal  States,  in  payment  of  debts  incurred  prior  to 
the  first  day  of  March,  eighteen  hundred  and  ^ixtv-one. 
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December  18,  1877,  Secretary  Schurz,  in  the  case  of  Watt  T.  Cluve- 
rious  (Dig.  1885,  p.  76),  held  that— 

Persons  who  aided  or  abetted  the  rebellion  are  not  entitled  to  bounty  land  under  the 
act  of  March  3,  1855.     (Sec.  2425,  et  seq.,  Rev.  Stat.) 

And  Acting  Secretary  Gorham,  October  19, 1876,  in  the  case  of  W.  H. 

Ketchum  (Dig.  1885,  p.  76),  held  that- 
Proof  of  loyalty  is  required  of  persons  residing  in  the  late  insurrectionary  States  in 

claims  for  bounty  lands. 

The  same  was  also  held  by  Assistant  Secretary  Hawkins  in  the  claim 
of  Thomas  B,  Booth  (2  P.  D.,  299),  son  of  Richard  Booth. 

In  an  opinion  rendered  by  Attorney  General  Devens  February  20, 
1878  (15  Op.,  450),  upon  request  of  the  President,  he  held  that — 

The  prohibition  contained  in  the  joint  resolution  of  March  2,  1807  (the  provisions  of 
which  are  embodied  in  section  3480,  Kevised  Statutes),  is  applicable  to  claims  for  bonnty 
land;  the  intent  of  Congress  being  to  include  therein  all  manner  of  claimsand  demands 
not  only  pecuniary,  but  other  claims  as  well. 

In  the  cases  of  Cluverions  (supra)  and  Benjamin  H.  May  (Dig.  1885, 
p.  70),  it  was  held  by  this  Department  that — 

Pardon  by  the  Executive  for  participatioH*in  the  late  rebellion  does  not  authorize  the 
idlowance  of  bounty  land,  the  right  to  which  is  the  subject  of  a  claim  against  the  Gov- 
ernment and  is  governed  by  the  provisions  of  the  joint  resolution  of  March  2,  18()7. 
(Sec.  3480,  Rev.  Stat.) 

It  will  be  observed  that  said  section  goes  further  than  section  4716, 
Revised  Statutes, '  and  makes  it  unlawful  for  any  officer  to  pay  any 
account,  claim,  or  demand  against  the  United  States  "  in  favor  of  any 
person  who,  during  such  rebellion,  was  not  known  to  be  opposed  thereto, 
and  distinctly  in  favor  of  its  suppression ;  and  no  pardon  heretofore 
granted,  or  hereafter  to  be  granted,  shall  authorize  the  payment  of  such 
account,  claim,  or  demand  until  this  section  is  modified  or  repealed." 
This  section  has  been  uniformly  held  to  apply  to  claims  for  bounty  laud. 

In  this  case  an  affidavit  was  prepared  for  and  executed  by  claimant 
in  which  the  words  "  that  her  sympathies  were  against  the  rebellion 
and  in  favor  of  its  suppression,"  appearing  therein,  were  erased,  from 
which  it  would  appear  that  claimant  was  not  loyal  to  the  United  States, 
nor  were  her  sympathies  against  the  rebellion  and  in  favor  of  its 
suppression. 

And  in  the  joint  affidavit  prepared  for  claimant's  witnesses,  Dr.  and 
Mrs.  Turner,  the  following  words  were  erased  before  execution,  viz : 

That  they  regarded  her  as  being  loyal  to  the  United  States  Government,  and  against 
the  rebellion  and  in  favor  of  its  suppression,  *  *  *  but  her  sentiments  were  loyal 
to  the  old  flog  under  which  her  dead  husband  fought. 

Her  affidavit  and  that  of  Dr.  and  Mrs.  Turner  states  that  "  she  did  not 
aid  or  abet  the  Confederate  Grovernment,  nor  hold  office  thereunder," 
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which  is  the  only  evidence  in  the  case  relative  to  her  loyalty  to  the 
United  States  or  sympathies  against  the  rebellion. 

These  affidavits  appear  to  have  been  prepared  by  claimant's  attorneys 
in  this  city,  on  blanks  printed  in  this  city,  and  mailed  to  her  in  Alabama, 
and  the  erasures  were  made  with  the  same  colored  ink  as  the  signatures 
thereto  were  made  with,  and  instead  of  proving  that  her  sympathies 
were  known  to  be  against  the  rebellion  and  in  favor  of  its  suppression, 
indicate  the  contrary. 

Under  the  construction  given  said  section  from  its  passage  to  the 
present  time,  claimant  has  not  shown  herself  to  be  entitled  to  a  bounty- 
land  warrant.     (See  Order  Ko.  38,  Dig.  1885,  p.  77.) 

I  have  examined  the  Lesuer  case  (4  P.  D.,  202),  to  which  my  attention 
has  been  called,  wherein  the  only  evidence  on  the  subject  of  loyalty  was 
that  she  had  no  interest  in  the  war  on  either  side — was  neutral — but 
did  not  aid  or  abet  the  rebellion. 

Under  the  law  I  am  quite  confident  that  decision  was  wrong. 

The  case  under  consideration  is  in  about  the  same  condition,  leaving 
out  of  consideration  that  the  portions  of  the  prepared  affidavits  stating 
that  she  was  loyal  to  the  flag  and  her  sympathies  were  against  the  rebel- 
lion and  in  favor  of  its  suppression  were  erased,  which  fact  is  convincing 
to  my  mind  that  she  was  not  loyal  to  the  United  States. 

I  have  also  considered  section  5  of  the  act  of  March  9,  1878,  and 
think  it  only  applies  to  pensioners  under  that  law  and  former  laws  for 
service  in  the  war  of  1812  and  Indian  wars. 

If  it  applies  generally  and  is  not  confined  to  pensioners  it  must  apply 
to  every  other  class  of  claims. 

Since  its  passage  the  Court  of  Claims  and  the  United  States  Supreme 
Court,  in  the  case  of  Hart  v.  United  States  (15  C.  CI,  414;  16  C.  CI, 
459,  and  118  U.  S.,  62),  held  that  under  section  3480,  Revised  Statutes, 
when  it  appeared  that  a  petitioner  in  the  Court  of  Claims  was  not  loyal 
to  the  United  States  and  in  favor  of  suppressing  the  rebellion  the 
petition  must  be  dismissed,  showing  that  section  3480  was  not  consid- 
ered repealed  by  the  act  referred  to. 

Your  action  rejecting  her  claim  was  therefore  proper  and  is  affirmed. 


BOABDS  OP  EXAMINING  SURGEONS-KXAMINATTONS-ACT  OF 
JULY  26,  188«. 

Byron  A.  Predmore. 

VThenever  a  claimant  shall  have  heen  ordered,  and  appears  before  a  board  of  examining 
surgeons  for  examination,  all  the  members  of  snch  board  shall  participate  in  such 
examination  and  no  certificate  fmm  snch  board  will  be  accepted  which  fails  to  show 
this  fact,  save  only  in  cases  where  a  claimant  on  appearing,  and  finding  a  less  nnm- 
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ber  of  saTgeons  than  the  fall  board  preaeat,  shall  consent,  in  writing  on  andr 
certificate,  to  be  examined  by  the  members  of  said  board  then  present. 

2.  The  secretary  of  the  board  shall  certify  on  the  bock  of  the  certificate  the  names  of  all 

the  members  of  the  board  who  were  present  and  participating  in  snoh  examination, 
and  when  a  fall  board  have  parlicipated  in  the  examination,  the  certificate  of  the 
secretary  of  the  baard  will  suffice  ;  but  in  case  a  full  board  is  not  present  the  appli- 
cant may  refuse  to  be  examined  and  appear  at  a  later  day  before  a  full  board. 

3.  The^  rules  shall  take  efiFect  only  from  the  Ist  day  of  October,  1896,  and  are  not 

intended  to  disturb  cases  heretofore  adjudicated,  in  good  faith,  according  to  the 
practice  heretofore  existing  in  the  Bureau  of  Pensions. 

Assistant   Secretary   John    M,    Reynolds    to    the   Commissumer    of  Pen*uww, 

June  SO,  1896. 

I  have  considered  your  communication  relative  to  my  decision  ren- 
dered January  25,  1896,  in  the  case  of  Byron  A.  Predmore,  CJompany 
C,  Third  Few  York  Cavalry,  No.  1,166,471. 

In  that  case,  the  soldier  had,  on  April  22,  1895,  filed  a  claim  for 
pension  under  the  act  of  June  27, 1890,  alleging  his  inability  to  earn  a 
support  by  manual  labor,  on  account  of  affection  of  right  testicle  and 
appendages,  disease  of  digestive  and  urinary  organs,  rheumatiI^m  and 
resulting  disease  of  heart  and  general  debility,  with  both  hands  cripple<l, 
and  muscles  and  cords  drawn  up. 

On  June  6,  1895,  he  was  ordered  to  report  to  the  board  of  examining 
surgeons  at  Napa,  Cal.,  which  he  did ;  but  was  examined  June  26, 1895, 
by  the  president  of  said  board,  the  other  members  being  absent,  as 
shown  by  the  certificate  of  examination. 

The  claim  was  rejected,  September  18,  1895,  on  the  ground  that  no 
ratable  disability  was  shown  under  the  said  act. 

The  claimant  appealed  from  that  action,  November  4, 1896,  contending 
that  his  medical  examination  was  defective,  because  a  quorum  of  the 
board  of  examining  surgeons  was  not  present. 

Upon  consideration  of  the  issue,  after  an  examination  of  the  act  of 
July  25,  1882,  relative  to  examinations  by  boards  of  surgeons,  the 
appeal  was  sustained,  and  a  reexamination  by  a  board  of  examining 
surgeons  was  directed,  as  preliminary  to  a  further  consideration  of  the 
claim  on  its  merits.     In  that  decision  it  was  held  that — 

It  was  the  duly  of  a  majority  at  least  of  said  examining  board  to  be  present  at  the 
date  or  examination,  and  a  failnre  upon  their  part  is,  in  my  jadgment,  sufficient  gioaiid 
for  reversal. 

You  point  out,  in  your  communication,  what  seems  to  you  will  be  tlie 
serious  consequence  of  the  enforcement  of  the  rule  announced  in  Pred- 
more's  appeal  by  saying : 

Should  this  be  carried  out  in  general,  thonsands  of  long  ago  adjudicated  cases  would 
be  affected,  both  cases  in  which  increase  has  been  allowed,  as  well  as  those  in  which  li 
has  been  rejected.     *    *    * 
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You  add : 


It  has  often  happened,  and  will  often  happen,  that  two  members  of  a  board  are  absent 
throngh  varions  canaes,  and  the  fact  of  such  absences  are  noted  on  the  certificate.  It 
freqaently  occurs  that  members  of  a  board  live  at  some  distance  from  the  place  of  mee1>- 
vagf  and  it  as  frequently  occurs  that  the  claimant  has  to  travel  some  distance  to  the  place 
of  meeting.  In  stormy  weather  it  may  happen  that  two  non-resident  members  of  a 
board  can  not  get  to  the  place  of  meeting,  and  the  resident  member  of  the  board  makes 
thu  ezamiDation,  X^erhape  an  excellent  one,  to  accommodate  the  claimant.  *  *  * 
Shall  I  refuse  to  admit  or  reject  a  case  on  snch  a  certificate  ? 

The  Departmental  action  in  Predmore's  case  is,  after  due  considera- 
tion, adhered  to. 

The  question  involved  is  one  of  law.  What  practice  is  authorized  by 
the  act  of  Congress  regulating  the  use  of  boards  of  surgeons  ?  Section 
4  of  the  act  of  July  25, 1882,  provides: 

That  the  Commissioner  of  Pensions  is  hereby  anthorized  to  appoint  surgeons  who, 
under  his  control  and  direction,  shall  make  such  examination  of  pensioners  and  claimants 
(or  pension  or  increased  pension  as  he  shall  require  ;  and  he  shall  organize  boanlsof 
surgeons,  to  cousist  of  three  members  each,  at  such  points  in  each  State  as  he  shall  deem 
necessary,  aud  all  examinations,  so  far  as  practicable,  shall  be  made  by  the  boards,  and 
no  examination  shall  be  made  by  one  snigeon  excepting  under  such  circumstances  as 
make  it  impracticable  for  a  claimant  to  present  himself  before  a  board.     *    *    * 

The  fee  for  each  examination,  and  satisfactory  certificate  thereof,  shall  be  $2  to  each 
member  when  made  by  a  board,  and  $2  when  made  by  one  surgeon  :  Provided^  That 
when  a  claimant  is  so  disabled  as  not  to  be  able  to  present  himself  to  a  board  of  surgeons 
for  examination,  the  Commissioner  may  order  a  surgeon  to  make  the  examination  at  the 
claimant's  residence  ;  and  the  fee  for  snch  examination  shall  be  $2,  in  addition  to  the 
payment  of  the  actual  traveling  expenses  of  the  snrgeon  :  Provided  further^  That  no  fee 
shall  ])e  allowed  or  paid  to  any  member  of  such  boanl  of  examining  surgeons  who  docs 
not  actually  participate  in  such  examination  and  sign  the  certificate  thereoi'. 

I  understand  this  law  to  mean  that  it  was  the  intention  of  Congress 
to  give  to  applicants  for  pension  the  benefit  of  the  judgment  of  three 
medical  men,  instead  of  one,  in  ascertaining  the  nature  and  extent  of 
his  disability.  When  the  statute  says  that  all  examinations  shall,  so 
far  as  practicable,  be  made  by  the  boards,  I  understand  it  to  mean  that 
wherever  a  claimant  is  near  enough  to  a  board  to  utilize  its  service,  the 
examination  shall  be  by  the  board.  This  view  is  strengthened  by  the 
prohibition  of  the  statute  expressed  as  follows : 

And  no  examination  shall  be  made  by  one  surgeon  except  under  such  circumstances 
as  make  it  impracticable  for  a  claimant  to  present  himself  before  a  boai-d. 

I  do  not  understand  that  by  this  is  meant  that  the  claimant  shall, 
without  regard  to  his  wishes,  be  examined  by  one  member  of  a  board, 
in  the  absence  of  the  other  members,  when  he  has  reported  to  such 
board  for  examination.  But  I  do  understand  it  to  mean  that  resort 
shall  be  had  to  a  board  when  it  is  accessible,  and  not  to  a  single  surgeon. 
As  to  what  circumstances  would  make  it  impracticable  for  a  claimnnt 
to  present  himself  before  a  board,  my  understanding  is  that  these  words 
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have  reference  solely  to  the  contiguity  or  remoteness  of  such  board,  and 
the  physical  capacity  of  the  claimant  to  attend.  Plainly,  therefore,  it 
seems  to  me,  that  the  intention  of  the  law  was  to  confer  upon  the 
claimant  the  right  to  have  the  judgment  and  experience  of  three  men 
rather  than  one  ;  nor  can  the  claimant  be  deprived  of  this  right,  against 
his  own  desire. 

The  proviso  **  that  no  fee  shall  be  allowed  or  paid  to  any  member  of 
such  board  of  examining  surgeons  who  does  not  actually  participate  in 
such  examination  and  sign  the  certificate  thereof*  does  not,  in  my 
judgment,  confer  warrant  for  examination  by  a  less  number  than  the 
full  board  when  a  claimant  reports  to  such  board  for  examination  ;  and 
the  proviso  that  "the  member  or  members  not  participating  in  the 
examination  shall  not  be  paid,"  in  my  judgment,  relates  to  and  is  limited 
by  the  preceding  proviso : 

That  when  a  claimant  is  so  disabled  as  not  to  be  able  to  present  himself  to  a  board  of 
surgeons  for  examination,  the  Commissioner  may  order  a  surgeon  to  make  the  examina- 
tion at  the  claimant's  residence. 

By  this  I  understand  that  when  a  claimant  who  has  been  ordered 
before  a  board,  is  so  disabled  as  not  to  be  able  to  go  to  the  board,  thii 
Commissioner  of  Pensions  may  order  a  surgeon  from  such  board  to  go 
to  him,  and  examine  him  ;  but  such  examination,  although  made  by  a 
member  of  the  board,  shall  not  be  regarded  as  a  board  examination,  and 
no  fee  shall  be  allowed  or  paid  to  any  member  of  such  board  of  examin- 
ing surgeons  (i.  e.,  of  the  board  from  which  the  surgeon  is  selected  to 
make  the  examination)  who  does  not  actually  participate. 

It  will  be  observed  that  the  statute  itself  has  specified  the  only 
instance  in  which  an  examination  by  a  single  member  of  a  board  is 
authorized,  to  wit:  in  a  case  where  the  claimant,  having  an  order  to 
report  to  a  board,  is  so  disabled  as  not  to  be  able  to  do  so. 

This,  however,  is  not  intended  to  exclude  the  right  of  the  Commis- 
sioner to  direct  an  examination  by^  a  single  surgeon  in  localities  where 
no  boards  have  been  appointed,  or  where  it  is  not  practicable  to  employ 
the  service  of  a  board  in  making  such  examination. 

The  inference  of  law  seems  irresistible  that,  in  all  other  cases,  when 
a  claimtint  is  ordered  to  be  examined  by  a  board  of  examining  surgeons, 
the  whole  board  must  participate  in  the  examination. 

It  has  come  to  the  knowledge  of  the  Di^partment  that  great  evils  have 
grown  up  ill  connection  with  this  law. 

Recent  investigations  discloso  the  fac»t  that  frequently  when  a  claimant, 
in  obedienc(^  t)  his  orders,  reports  to  a  board  of  surgeons  for  examina- 
tion, he  finds  pre>ent  sometimes  only  two  members,  sometimes  only 
one,  of  said  board ;  notwithstanding  which  the  examination  proceeds, 
without  reference  to  his  desire,  and  if  adverse  to  the  claimant,  results 
in  the  rejection  of  his  claim,  without  the  benefit  of  the  judgment  of  the 
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full  board,  which,  perchance,  may  have  greatly  modified  the  conclusion 
reached.  This  is,  in  effect,  a  denial  to  the  claimant  of  a  statutory  right, 
conferred,  beyond  doubt,  for  the  express  purpose  of  calling  to  the  aid  of 
the  Grovemment,  in  fairly  adjudicating  a  claim,  the  wisdom  and  aggre- 
gated experience  of  three  advisers  instead  of  one ;  and,  at  the  same  time, 
guaranteeiiig  to  the  claimant  whatever  benefit  may  lie  in  such  a  course. 
But  even  beyond  this  it  has  been  found  that  not  only  have  examina- 
tions, required  to  be  made  by  a  board,  been  made  by  a  single  member 
of  such  board,  but  fe^s  have  been  paid  for  such  examination  to  those 
members  of  such  boards  who  did  not  participate  in,  or  were  not  even 
present  at,  the  examination  of  the  claimant  upon  the  following  state- 
ment under  the  head  of  **  fees  due  '^  on  the  quarterly  account  of  the 
l)oard,  viz : 

I  certify  that  I  was  present  and  made,  in  connection  with  other  members  of  the  board, 
the  examinations  diarged  for  in  this  oolnmn. 

Moreover,  this  is  not  a  single  statement  signed  by  three  surgeons,  but 
each  surgeon  of  the  three  is  required  to  specifically  make  such  statement, 
and  sign  his  name  thereto. 

In  one  instance  it  was  shown  that  the  accounts  of  a  certain  board 
showed  the  attendance  of  every  member  of  the  board  at  each  examina- 
tion, and  his  participation  in  the  same,  and  fees  for  the  full  board  were 
claimed  and  paid,  when,  in  fact,  one  member  thereof  had  not  participated 
in  said  examinations,  nor  been  present,  at  all,  being  actually  away  from 
the  State,  for  about  six  months.  This  is  by  no  means  an  isolated  case ; 
and  while  it  is  true  that  recovery  was  efi'ected  in  that  instance,  and  two 
members  of  the  board  were  indicted  in  the  court  of  the  United  States, 
and  convicted,  and  sentenced,  for  perpetrating  this  fraud  upon  the  Gov- 
ernment, it  nevertheless  may  serve  to  emphasize  the  necessity  for  such 
a  change  in  the  practice  as  will,  if  possible,  lessen  the  likelihood  that 
the  Government  shall  be  so  imposed  upon. 

To  remedy  this  and  other  improper  practices,  I  deem  it  necessary  to 
lay  down  certain  rules,  founded  as  I  believe  in  the  law,  conformity  to 
which  will  give  to  claimants  a  right  to  which  they  are  entitled  under 
the  statute,  and  will  tend  to  discourage  and  prevent  practices  that 
are  fraudulent  and  illegal. 

It  is  to  be  regretted  that  such  practices  are  found  to  exist ;  but,  being 
a.scertained,  it  becomes  necessary  to  guard  against  them. 

The  act  of  July  25,  1882,  is,  in  so  far  as  it  deals  with  the  subject  of 
medical  examinations  of  claimants  for  pension,  mandatory  in  its  terms. 
There  is,  therefore,  no  alternative  course,  and  it  must  be  enforced. 

The  act  in  question  requires  that  each  claimant  shall  be  ordered  before 
a  board  of  surgeons,  when  it  is  practicable  to  send  him  before  such 
board ;   and  when   he  presents  himself  before  that  board,  it  further 
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requires  that  the  examinatioii  to  be  made  shall  be  made  by  the  board, 
and  not  by  one  member  thereof. 

This  is  not  unreasonable,  but  is  within  the  very  reason  of  the  law, 
which  is  that  the  experience  of  three  men  and  their  knowledge  of 
diseases  and  their  pathology  will  be  more  valuable  than  that  of  one 
in  ascertaining  the  existence  and  extent  of  disability  from  any  and  all 
alleged  causes. 

Examining  surgeons  generally  seek  appointment  in  that  capacity 
with  reference  to  the  pecuniary  benefits  to  be  derived  therefrom.  It  is 
but  fair,  therefore,  that  they  should  be  required  to  earn  that  benefit  by 
performing  the  duty  required  of  them  by  the  law. 

The  following  rules  are,  therefore,  laid  down  to  govern  the  practice 
of  your  Bureau  in  such  eases : 

1.  Whenever  a  claimant  shall  have  been  ordered  before  a  board  of 
examining  surgeons,  and  shall  appear  for  examination,  all  the  members 
of  said  board  shall  participate  in  said  examination ;  nor  will  any  certifi- 
cate be  accepted  from  such  board  which  fails  to  show  that  all  the 
members  of  the  board  participated  therein,  save  only  and  except  that 
in  case  the  claimant,  on  appearing,  shall  find  a  less  number  of  surgeons 
than  the  full  board,  the  examination  may  proceed,  with  the  consent  of 
the  claimant,  expressed  in  writing  on  the  certificate,  reciting  such  feet, 
and  agreeing,  nevertheless,  that  the  examination  shall  proceed ;  and  in 
that  case  such  claimant  shall  be  held  to  have  waived  the  privilege  of 
the  statute  relative  to  examination  by  a  full  board. 

2.  The  secretary  of  each  board  shall  certify,  on  the  back  of  the 
certificate,  as  follows,  viz: 

I  hereby  certify  that  Dr. ,  Dr. ,  and  Dr.  ,  were  peraonallY  preaent 

and  actually  participated  in  the  examination  of ,  the  claimant  in  this  ( 


When  a  full  board  is  shown  to  have  participated,  the  certificate  of 
the  secretary  of  such  board  will  suffice.  But,  in  cases  where  a  less 
number  of  surgeons  are  present  than  the  full  board,  the  claimant  himv, 
if  he  so  desire,  refuse  to  be  examined,  and  appear  at  a  later  day  before 
the  full  board. 

Should  he,  however,  be  willing  that  the  examination  shall  proceed 
without  the  attendance  of  the  full  board,  in  such  case  the  secretary  of 
the  board  shall  specify  by  name  in  his  certificate  the  members  of  the 
board  present,  whereupon  the  applicant  shall  subjoin  the  following 
certificate,  viz: 

I,  (name) ,  the  applicant  for  (increase  or  original)  pension  referred  to  in  this 

medical  certificate,  hereby  consent  to  be  examined  by  (Dr. and  Dr.  )  the 

examining  surgeons  here  present. 

3.  These  rules  shall  take  effect  only  from  the  Ist  day  of  October 
proximo,  so  as  not  to  interfere  with  nor  confuse  the  rendition  of  accounts 
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for  the  current  quarter ;  not  being  intended  to  disturb  cases  that  have 
heretofore  been  adjudicated,  in  good  faith,  according  to  the  practice 
heretofore  existing  in  your  Bureau. 


insane  persons— declarations— p01vbr8  of  attorney. 
Joel.  Ames  (insane). 

1.  Where  a  peroon  has  not  been  jmlicially  declared  insane,  nor  confined  in  an  asylum 

or  pablic  institution  for  the  care,  keeping,  and  treatment  of  the  insane,  be  may 
prosecute  a  claim  for  pension  in  person. 

2.  A  declaration  for  pension  may  be  made  by  a  person  non  compos  mentis,  but  if  it 

appear  that  he  ^as  at  the  time  of  executing  the  same,  or  thereafter  becomes  inca- 
pable of  understanding  the  nature  of  his  claim,  and  incapable  of  prosecuting  the 
same,  the  case  mnst  thereafter  be  prosecuted  by  the  next  friend,  guardian,  or  com- 
mittee of  such  person. 

3.  Where  a  person  has  been  judicially  declared  insane,  or  is  oonfined  in  an  institution 

for  the  safe  keeping,  care  and  treatment  of  the  insane,  he  mu^t  prosecute  his  or  her 
claim  by  next  friend,  guardian,  or  oooiniittee:  bat  payment  will  be  made  only  to 
the  qualified  guardian  or  committee. 

4.  A  power  of  attorney  to  prosecute  n  pension  claim  executed  by  a  daimant  after  having 

been  judicially  declared  insane,  or  while  confined  in  an  asylum  for  the  insane  will 
not  be  recognized,  and  the  attorney  filing  the  same  should  bo  so  notified. 

5.  A  power  of  attorney  executed  by  a  per8.)n  who  has  not  been  judicially  declared  insane 

nor  confined  in  an  asylum  for  the  insane  or  other  public  institution  for  the  care  and 
keeping  of  insane  persons,  though  the  party  was  insane  at  the  time,  will  be  recog- 
nized until  repudiated  by  the  claimant,  his  guardian  or  committee  befoie  the  com- 
pletion of  the  claim;  but  if  the  attorney  so  appointed  enters  into  the  prosecution 
of  the  claim  in  good  faith,  without  notice  of  the  insanity  of  the  claimant,  and  has 
rendered  valuable  service  in  the  claim,  and  is  properly  conducting  the  prosecution  of 
the  same,  he  will  be  protected  in  bis  rights  as  in  other  cases. 

Assistant  Secretary   John   M,   ReynoldA    to    the   Commmloner  .of   Pensions^ 

June  13,  1896, 

I  have  considered  the  question  submitted  by  your  communication  of 
March  19,  1896,  in  the  case  of  Joel  Ames,  late  of  company  G,  Thirty- 
first  Illinois  Volunteer  Infantry,  Certificate  No.  895,067,  viz :  Should  a 
declaration  for  increase  of  pension,  in  which  it  is  stated  that  the  appli- 
cant is  an  inmate  of  an  asylum  for  the  insane,  executed  by  the  applicant 
in  his  own  proper  person,  be  accepted?  And  if  so,  should  the  power  of 
attorney  contained  in  such  declaration  be  accepted  or  rejected  ?         .  -t^^ 

In  the  case  of  Joseph  Crawford  (7  P.  D.,  582),  I  held  that  a  person 
non  compos  mentis  and  without  a  committee  or  guardian  may  file  a 
valid  declaration  for  pension  by  his  next  fiiend,  applying  the  ruling  in 
the  case  of  Simon  P.  Showalters  (7  P.  D.,  478),  as  to  the  filing  of  a  dec- 
laration by  the  next  friend  of  a  minor. 
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In  the  Showalter  case  I  held  that  a  minor  claimant  may  file  a  declara- 
tion for  pension  under  the  act  of  Jane  27, 1890,  and  prosecute  the  same, 
in  person,  by  guardian  or  next  friend,  but  that  before  payment  of  the 
pension  a  guardian  must  be  appointed  to  whom  the  pension  would  be 
paid  when  he  should  be  duly  qualified,  overruling  the  case  of  the  minors 
of  William  Martini,  which  held  that — 

Under  the  act  of  June  27,  1890,  as  under  the  general  law,  the  beneficiary  or  the  duly 
conslitated  legal  guardian  must  execute  and  file  the  declaration  for  pension. 

In  the  Showalter  case  I  said : 

Under  the  i^eneral  law  a  minor's  pension  commences  from  the  accroing  of  right  thereto, 
and  not,  as  under  the  act  of  June  27,  1890,  from  the  date  of  filing  an  application  therefor. 
It  is  because  of  this  radical  difference  existing  between  the  general  law  and  the  new^  law 
that  errors  occasioning  mere  delay  under  the  former  law  result,  when  the  same  practice 
is  followed  under  the  latter,  in  deprivation  and  defeasance  of  right  to  pension,  lu  the 
Martini  r.ppenl  unifonnity  of  practice  in  applications  by  the  same  class  of  claimants 
under  different  laws  was  the  principle  on  which  the  case  was  decided  aud  the  ohjiK't 
sought  to  be  obtained.  The  effect  of  the  decision  upon  the  rights  of  helpless  aud  deserv- 
ing claimants  was  not  foreseen. 

Infants  are  regarded  by  the  law  as  lacking  in  judgment  and  under- 
standing sufficient  to  enable  them  to  guard  their  own  interests,  and  t!ie 
law  protects  them  against  their  own  improvidence  or  designs  of  others 
by  allowing  them  to  avoid  any  act,  contract,  or  conveyance  not  mani- 
festly for  their  interests,  to  which  they  are  parties,  and  to  place  them- 
selves in  statu  quo. 

It  is  upon  this  ground  that  there  is  a  want  of  rational  and  deliberate 
consent,  that  the  contracts  and  other  acts  of  idiots,  lunatics,  and  other 
persons  non  compos  mentis,  are  generally''  deemed  to  be  invalid  in  courts 
of  equity.     (1  Story  Eq.  Jur.,  sec.  223.) 

The  acts  of  the  infant  are  voidable,  while  the  acts  of  a  person  non 
compos  mentis  may  or  may  not  be  either  void  or  voidable. 

But  an  executed  contract  of  a  non  compos  mentis  for  necessaries, 
bona  fide  supplied,  stands  on  the  footing  of  an  infant's  contracts  for 
necessaries.     (La  Rue  v.  Gilkyron,  4  Pa.  St.,  375.) 

In  order  to  invalidate  the  contract  of  a  person  of  unsound  mind,  it 
must  be  shown  that  it  was  the  direct  result  of  the  insanity  alleged. 
The  mere  fact  of  delusion  or  insanity,  if  unconnected  with  the  act  under 
judicial  consideration,  is  not  sufficient  to  relieve  the  person  who  attempts 
to  set  it  up  as  a  ground  of  disability.  (Am.  &  Eng.  Ency.  of  Law,  vol. 
11,  p.  132.)  Thus  where  a  deed  was  sought  to  be  avoided,  it  was  held 
that  a  man  may  be  a  monomaniac  on  a  particular  subject,  but  if  the 
deed  has  no  connection  with  his  morbid  condition  it  will  be  sustained. 
(Elkin  V.  McCracken,  32  Leg.  Intel.  Ta.,  405,  cited  in  Am.  &  Eng.  Ency. 
of  Law,  vol.  11,  p.  133.)  So  some  acts  of  a  non  compos  mentis  may  be 
valid,  some  voidable  and  some  void.  Thus,  in  the  case  of  Susan  E. 
Findley  (2  L.  T).,  101),  the  Department  held  that,  she  having  become 
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insane  after  making  a  homestead  entry,  upon  the  recovery  of  her  mental 
faculties  she  might  go  upon  the  land  and  complete  the  period  of  resi- 
dence and  cultivation  required  by  the  law  and  make  her  final  proof  in 
her  own  proper  person. 

In  Likens  v  Connelly  et  al.  (13  L.  D.,  541),  it  was  held  that  a  home- 
stead entry  made  by  a  party  who  had  previously  been  adjudged  insane 
was  void  ab  initio.  This  was  based  upon  the  theory  that  the  claimant 
was  presumed  not  to  possess  sufficient  iutelligence  to  comply  with  the 
requirements  of  the  law  as  to  residence,  improvements,  and  cultivation. 

In  the  case  of  Alden  v,  Ryan  (12  L.  D.,  690),  it  was  held  that  a  relin- 
quishment of  a  homestead  entry  executed  by  a  person  of  unsound  mind 
prior  to  a  judicial  determination  of  his  legal  status,  is  not  absolutely 
void,  but  voidable  by  himself,  his  heirs  or  devisees. 

With  certain  exceptions,  an  agreement  of  an  insane  person  imme- 
diately connected  with  and  growing  out  of  his  insanity  is  voidable  and 
not  void.  (Am.  &  Eng.  'Ency.  of  Law,  vol.  11,  p.  133.)  And  transac- 
tions that  are  neither  void  nor  necessarily  binding  must  stand  until  they 
are  regularly  assailed  by  some  one  whose  position  or  interest  warrant 
him  in  assailing  them.     (Campbell  v.  Kuhn,  4/)  Mich.,  513.) 

Among  the  exceptions  to  the  general  rule  are  contracts  for  necessaries, 
money  borrowed  and  properly  applied  to  pay  off  liens ;  in  cases  where 
a  person  in  good  faith  enters  into  a  contract  with  another  apparently 
sane,  and  the  contract  is  executed  and  an  adequate  consideration  paid, 
where  consideration  can  not  be  restored  by  the  lunatic  or  those  wlio 
represent  him  so  as  to  put  the  parties  in  statu  quo.  In  such  casrs  the 
contract  can  not  be  set  aside  by  the  lunatic  or  his  committee.  (Am.  & 
Eng.  Ency.  of  Law,  vol.  11,  p.  136.) 

The  deed  of  an  insane  person  in  the  absence  of  a  statute  on  the  sub- 
ject is  only  voidable,  not  void.  (Am.  &  Eng.  Ency.  of  Law,  vol.  11,  p. 
146,  and  authorities  there  cited.) 

From  the  authorities  it  would  appear  that,  as  a  general  rule,  lunatics 
may  do  any  act  that  an  infant  might.  An  infant  on  reaching  his 
majority  may  repudiate  certain  of  his  contracts  made  during  infanc3% 
as  may  a  lunatic,  upon  recovering  bis  understanding,  repudiate  certain 
of  his  contracts  executed  during  the  period  of  his  insanity.  But  though 
a  person  be  insane  he  may  make  a  contract  or  execute  a  deed,  and  if 
the  deed  has  no  connection  with  his  morbid  condition  it  will  ho  sustained. 

In  view  of  the  foregoing  I  am  of  the  opinion  that  a  declaration  for 
pension  executed  by  an  insane  person  stands  on  the  same  footing  as  one 
executed  by  an  infant,  and  that  the  rule  enumerated  in  the  Showalters 
case  as  to  minors  is  equally  applicable  to  persons  non  compos  mentis ; 
especially  in  cases  under  the  act  of  June  27,  1890,  or  increase  caseF> 
wherein  to  hold  a  declaration  invalid  would  result  in  deprivation  and 
defeasance  of  pension  for  a  certain  period  at  least,  and  not  merely  occa- 
sioning delay  in  enforcing  a  right. 
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As  stated  by  you,  in  the  communication  referred  to — 

I  fail  to  see  any  reason  why  a  brood  and  liberul  raie  should  not  be  applied  to  the  cases 
of  insane  persons.  They  are  u  peculiarly  unfortunate  clas«<,  and,  moie  perhaps  than  any 
other  clujss,  need  the  bounty  which  the  United  States  have  conferred  upon  persons  within 
the  provisions  of  their  pension  laws. 

As  in  many  instances  persons  confined  in  an  institution  for  the  care 
and  treatment  of  the  insane  have  been  found  to  have  sufficient  under- 
standing to  intelligently  prosecute  a  claim  for  pension,  and  are  able  to 
accurately  and  intelligently  relate  the  history  of  their  service  and  their 
cases,  I  am  of  the  opinion  that  it  would  be  unjust  and  unwise  to  reject 
a  declaration  filed  by  such  a  person  as  void ;  as  we  have  seen  that  such 
person  could  not  even  repudiate  certain  contracts  or  deeds  if  it  appeared 
that  at  the  time  of  their  execution  he  had  sufficient  understanding  with 
regard  to  the  subject  to  take  care  of  his  own  interests,  while  in  case  of 
infants  they  might  repudiate  them  on  becoming  of  proper  age. 

I  therefore  hold  that : 

1.  Where  a  person  has  not  been  judicially  declared  insane,  nor  con- 
fined in  an  asylum  or  public  institution  for  the  care,  keeping,  and  treat- 
ment of  the  insane,  he  may  prosecute  such  claim  in  person. 

2.  A  declaration  for  pension  may  be  made  by  a  person  non  compos 
mentis,  but  if  it  appear  that  he  was  at  the  time  of  executing  the  same, 
or  thereafter  becomes  incapable  of  understanding  the  nature  of  his  claim 
and  incapable  of  prosecuting  the  same,  the  case  must  thereafter  be 
prosecuted  by  the  next  friend,  guardian,  or  committee  of  such  person. 

3.  Where  a  person  has  been  judicially  declared  insane,  or  is  confined 
in  an  institution  for  the  safe  keeping,  care  and  treatment  of  the  insane, 
he  must  prosecute  his  or  her  claim  by  next  friend,  guardian,  or  com- 
mittee ;  but  payment  will  be  made  only  to  the  qualified  guai'dian  or 
committee. 

4.  A  power  of  attorney  to  prosecute  a  pension  claim  executed  by  a 
claimant  after  having  been  judicially  declared  insane,  or  while  confined 
in  an  asylum  for  the  insane  will  not  be  recognized,  and  the  attorney 
filing  the  same  should  be  so  notified. 

5.  A  power  of  attorney  executed  by  a  person  who  has  not  been  judic- 
ially declared  insane  nor  confined  in  an  asylum  for  the  insane  or  other 
public  institution  for  the  care  and  keeping  of  insane  persons,  though 
insane  at  the  time,  will  be  recognized  until  repudiated  by  the  claimant, 
his  guardian  or  committee,  before  the  completion  of  the  claim ;  but  if 
the  attorney  so  appointed  enter  into  tlie  prosecution  of  the  claim  in 
good  faith,  without  notice  of  the  insanity  of  the  claimant,  and  has  ren- 
dered valuable  service  in  the  claim  and  is  properly  conducting  the 
prosecution  of  the  same,  he  will  be  protected  in  his  rights  as  in  other 
cases. 

The  power  of  attorney  in  the  case  submitted  should  be  rejected,  as  it 
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appears  on  the  face  of  the  inBtrument  in  which  it  is  contained  that  the 
claimant  was  confined  in  an  asylum  for  the  insane,  whicli  was  ample 
notice  to  the  attorney  of  claimant's  mental  status;  the  declaration, 
however,  will  not  be  declared  void,  but  claimant  should  be  advised  that 
before  further  prosecuting  the  claim  a  guardian  or  committee  should  be 
appointed  to  conduct  the  prosecution  of  the  claim  until  he  recovers  his 
reason. 


evidence-prbsumption— death-act  march  18,  1896. 

Marie  Shabpe  (widow). 

1.  Where  satisfactory  evidence  has  heen  produceil  establishing  the  fact  of  the  continued 

and  unexplained  absence  of  a  soldier  from  his  home  and  family  for  a  period  of  more 
than  seven  years,  daring  which  period  no  intelligence  of  his  existence  has  been 
received,  his  death  is  sufficiently  proved  under  the  provisions  of  the  act  of  Congress 
approved  March  13,  1896. 

2.  The  act  of  March  13,  1896,  is  a  legislative  restatement  of  the  rule  laid  down  by  ihe 

Supreme  Court  of  the  United  Stales  in  the  case  of  Davie  v.  Briggs  (97  U.  S.,  G"2s), 
"(rhich  ^11  be  employed  by  the  Department  in  interpreting  and  executing  paid  act. 

Amgtant    Secretary   John    M,    Reynolds    to    the  Commissioner    of  Pensions^ 

June  13,  1896, 

On  Decemher  2,  1890,  this  appellant  tiled  in  your  Bureau  an  applica- 
tion for  pension  under  the  provisions  of  section  3,  act  of  June  27,  1890, 
as  widow  of  John  B.  Sharpe,  late  of  Company  C,  First  Wisconsin  Heavy 
Artillery,  alleging  her  marriage  to  the  soldier,  his  service  of  more  than 
ninety  days  during  the  war  of  the  rebellion,  and  his  honorable  dis- 
chai^e  therefrom,  and  that  he  had  disappeared  from  his  home  and  family 
in  July,  1881,  without  any  known  cause  or  reason,  since  which  time  he 
has  never  been  seen  or  heard  of  by  herself  or  any  of  his  relatives  and 
friends,  and  that  she  believes  he  is  dead. 

Said  claim  was  rejected  January  30,  1896,  upon  the  ground  that  the 
death  of  the  soldier  was  not  established. 

From  said  action  appeal  was  taken  February  21,  1896,  contending 
that  the  facts  shown  by  the  ovideiiee  in  tliis  case  are  of  such  a  character 
that  the  death  of  the  soldier  should  be  presumed.  This  claim  was 
investigated  by  special  oxaminalion,  and  some  icj-timony  bearing  upon 
the  alleged  disappeaiance  of  the  soldier  was  ohlained.  The  testimony 
of  this  appellant,  the  father,  mother  and  other  near  relatives  of  the 
soldier,  and  the  friends  and  neighbors  who  were  interviewed,  succinctly 
stilted,  is  as  follows :  The  soldier  and  appellant  were  married  April  2(S, 
1866,  and  lived  happily  together  as  man  and  wife  at  New  Milford,  Conn., 
from  that  date  until  July  18,  1881,  when  the  soldier  left  his  homo  in 
the  evening  after  supper,  and  has  never  since  been  seen  or  heard  of  by 
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any  one.  His  domestic  relations  appear  to  have  been  happj-  and 
cordial,  and  the  testimony  sUows  he  had  always  been  an  affectionate 
and  loving  husband,  and  had  never  had  any  difl&calty  or  disagreement 
with  the  appellant,  so  far  as  is  known,  and  that  the  appellant  has  always 
borne  an  excellent  reputation  and  character.  The  soldier  expressed  no 
intention  of  leaving  his  home  either  to  the  appellant  or  any  one  els*e, 
and  made  no  preparations  for  so  doing,  as  he  left  with  merely  the  clothes 
on  his  back,  and  so  far  as  the  evidence  shows,  there  was  no  knowu 
reason  or  explanation  for  his  leaving  his  home  and  deserting  the  appel- 
lant. He  is  said  to  have  been  a  man  of  exemplary  habits,  christian 
character,  a  school  teacher  by  profession,  and  at  that  time  not  especially 
financially  embarassed.  He  was  suffering  from  a  severe  bronchial 
affection  at  the  time  of  his  disappearance,  which  he  claimed  to  have 
contracted  during  his  army  service,  and  for  which  he  had  filed  a  claim 
for  pension  in  your  Bureau  in  December,  1879,  but  which  was  never 
prosecuted,  aud  was  afterwards  rejected  because  of  failure  to  file  the 
evidence  neccbbary  to  complete  it.  It  is  stated  that  ever}-  effort  was 
made  by  the  appellant  and  the  members  of  the  soldier's  family  to  trace 
him,  but  without  avail,  although  the  appellant  states  that  she  employed 
a  detective  agency,  and  corresponded  with  the  heads  of  the  police 
departments  of  various  cities  and  towns  where  it  was  supposed  he  might 
have  gone,  besides  corresponding  with  relations  in  different  parts  of  the 
country.  The  soldier  wa»s,  besides,  au  officer  of  the  lodge  of  the  Inde- 
pendent Order  of  Odd  Fellows  in  the  village  of  New  Milford,  Conn., 
when  he  left  home,  and  a  member  of  said  lodge  states  that  the  members 
of  that  order  made  every  effort  to  find  him  for  some  years,  but  could 
hear  nothing  of  him,  and  finally  dropped  hijn  from  tlio  rolls  of  the  lodge. 
So  far  as  this  evidence  shows  the  soldier  has  never  been  se>en  or  heard 
of  by  any  one  since  the  moment  when  he  left  his  own  door  on  the 
evening  of  July  18,  1881. 

Since  the  rejection  of  this  claim  Congress  has  enacted  a  law  regulating 
proof  of  death  in  certain  pension  cases  approved  March  13, 1896,  which 
provides  as  follows : 

That  in  considering  claims  filed  under  the  pension  laws,  the  death  of  an  enlisted  mau 
or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is  produced 
establishing  the  fact  of  the  continued  and  unexplained  absence  of  such  enlisted  luau  or 
officer  fn»m  his  home  and  family  for  a  period  of  seven  years,  during  which  period  no  intel- 
ligence of  his  existence  8hall  have  been  received.  And  any  pension  granted  under  this 
2ict  shall  cease  upon  proof  that  such  officer  or  enlisted  man  is  still  living. 

What  are  the  distinguishing  features,  if  any,  of  this  act?  It  is  pro- 
vided, first,  that  "satisfactory  evidence"  shall  be  produced.  But  what 
is  '* satisfactory  evidence'*  save  such  evidence  as  will  satisfy  the  mind  of 
a  reasonable  person  trying  the  issue  that  the  party  is  dead.  What  does  the 
act  of  March  13, 1896,  say  that  this  "satisfactory  evidence"  shall  show? 
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It  shall  show  "the  fact  of  the  continued  and  unexplained  absence  from 
his  home  and  family  for  a  period  of  seven  years." 

It  most  be  ^'continued"  for  seven  years,  but  that  alone  will  not  suffice 
to  satisfy  the  act.  It  must  be  ** unexplained."  That  is  to  say,  the  cir- 
cumstances surrounding  the  absence  shall  be  such  as  demonstrate  the 
want  of  motive  for  such  absence ;  for,  if  once  a  state  of  facts  be  shown 
that  will  give  rise  to  a  motive  for  his  absence,  eo  instant!,  the  absence 
is  prima  facie  explained ;  and  in  such  case  this  act  confers  no  benefit. 
But  the  act  further  requires  that,  during  this  whole  period  of  absence, 
no  intelligence  of  the  existence  of  the  absent  party  shall  have  been 
received.  It  makes  no  difference  how  slight  the  notice  may  be,  if  it  be 
such  as  puts  the  party  in  interest  upon  inquiry,  it  is  intelligence  of  the 
existence  of  the  absent  one;  and,  until  it  shall  have  been  disposed  of,  by 
diligent  inquiry,  showing  that  it  is  without  foundation,  such  party  in 
interest  can  not  be  heard  to  say  that  the  party  is  dead. 

If  Congress  had  enacted  a  law  declaring  that  the  mere  fact  of  absence 
for  seven  years  should  give  rise  to  the  presumption  of  death,  that  would 
have  been  another  question.  But  it  did  not  do  so.  It  merely  enacted  a 
law  which  differed  in  no  essential  regard  from  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  in  Davie  v.  Briggs  (97  U.  S.,  028) ;  and, 
therefore,  in  giving  to  this  statute  all  the  effect  which  the  Department 
feels  warranted  in  giving,  it  can  find  no  surer  rule  for  the  interpretation 
thereof  than  that  contained  in  the  case  of  Davie  v,  Briggs,  herein  referred 
to.  Nor  is  the  act  itself  anything  more  than  the  legislative  restatement, 
in  different  terms,  of  that  rule  which  is  that  "the  person  shown  not  to 
have  been  heard  of  for  seven  years  by  those,  if  any,  who,  if  he  had  been 
alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead,  unless 
the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being 
heard  of  without  assuming  his  death." 

It  seems  that  this  statute  was  enacted  because  of  the  decision  in  the 
case  of  Melinda  L.  Crider  (7  P.  D.  462),  from  which  it  was  believed  that 
the  Department  intended  to  depart  from  established  rules  governing  the 
presumption  of  death.  Doubtless  there  are  expressions  in  the  Crider  case 
that  might  warrant  such  conclusion,  but  it  is  proper  here  to  say  that  a 
careful  reading  of  the  entire  case  will  not  sustain  that  interpretation. 
The  point  of  that  decision  was  that  it  was  not  the  mere  fact  of  absence, 
out  of  which  death  is  to  be  presumed,  whether  the  time  be  long  or  short; 
but  that  the  facts  attending  such  absence  must  be  such  that  the  absence 
of  the  party  can  not  be  accounted  for  on  any  other  theory  than  that  of 
death.  It  was  intended  to  give,  and  did  give,  express  recognition  to 
the  rule  laid  down  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Davie  i\  Briggs  (97  U.  S.,  628). 

It  was  by  the  express  language  of  that  decision,  declared  to  be  the 
purpose  of  the  Department  to  liberalize  that  rule  and  permit  the  pre- 
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sumption  of  death  to  be  raised,  and  established  even  short  of  seven 
years,  where  the  facts  attending  the  disappearance  are  such  as  to  justify 
the  conclusion  that  the  absent  party  is  dead. 

As  to  the  effect  to  be  given  to  the  statement  in  the  decision  that 
**  independent  of  absence  for  any  period  of  time,  it  must  be  shown  that 
the  facts  attending  the  absence  established  the  death  of  the  party  beyond 
a  reasonable  doubt,''  it  was  intended  by  this  language  to  define  the 
proper  weight  to  be  assigned  to  the  evidence  in  any  given  case ;  so  that, 
if  in  such  case,  after  the  lapse  of  seven  years,  or  less  time,  the  facts 
attending  the  absence  reasonably  establish  the  death  of  the  party,  then 
the  death  is  to  be  taken  as  proved  beyond  a  reasonable  doubt  in  the 
mind  of  the  tribunal  trying  the  issue. 

Inasmuch  as  it  is  the  purpose  of  the  Department  to  give  due  effect  to 
this  law,  and  in  order  to  avoid  any  misapprehensions  that  might  arise, 
I  think  it  proper  to  say  that  in  future  adjudications  affecting  the 
question  of  the  presumption  of  death,  your  Bureau  will  be  guided  by 
the  act  of  March  13, 1896,  as  interpreted  in  this  opinion,  and  not  by  the 
opinion  in  tlie  Crider  case. 

The  question  in  the  present  case  is,  do  the  facts  produce  "satisfactory 
evidence  "  to  show  that  the  continued  absence  of  the  soldier  for  seven 
years  is  "unexplained,"  and  that  during  that  period  no  intelligence  of 
his  existence  has  been  received. 

It  will  be  noticed  that  Special  Examiner  Jonas,  in  his  summary, 
states  that  he  heard  a  vague  report,  which  the  informer  would  not 
swear  to,  that  the  soldier  had  been  heard  of  once  after  leaving  home. 
He  says  that  he  came  back  and  told  this  to  the  claimant,  who  stated 
that  after  soldier  left  she  heard  that  John  D.  Burnum,  of  Armenia 
Union,  N.  Y.,  had  stated  that  the  soldier  had  been  seen  in  New 
York  State ;  that  she  had  written  to  said  Burnum,  who  referred  her  to 
R.  Hume  Grant,  at  Ilobart,  Delaware  County,  T^.  Y.;  that  she  wrote 
to  him  and  he  answered,  denying  that  he  knew  anything  of  the  soldier, 
and  that  she  then  sent  all  the  correspondence  to  Attorney  Lemon. 

The  correspondence  referred  to  does  not  appear  in  the  files  of  the 
case.  The  testimony^  of  K.  Ilume  Grant,  deposition  **  A,"  page  4,  Eells' 
report,  shows  that  he  neither  knew  the  claimant  nor  her  husband.  He 
says  that  some  years  ago  he  received  a  letter  from  her  inquiring  whether 
he  knew  of  a  John  B.  Sharpe,  in  Hobart,  N.  Y.,  or  its  vicinity; 
that  he  made  inquiries  for  him,  but  obtained  no  information  and  so 
wrote  her;  that  afterwards  she  again  wrote  him,  making  further 
inquiries,  but  he  could  get  no  further  trace  of  John  B.  Sharpe,  and  he 
thinks  he  wrote  her  to  that  effect.  He  swears  that  still  later  came 
another  inquiry  througli  the  postmaster,  intimating  that  he  was  the 
John  B.  Sharpe  in  question ;  that  he  made  further  investigation  and 
found  that  there  was  a  farm  laborer  by  the  name  of  Sharpe  in  that 
locality^,  but  tha.t  he  was  not  the  man  inquired  for. 
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The  special  examiner  failed  to  bring  out  the  fact  that  Mr.  Grant  had, 
or  had  not,  any  previous  communication  with  John  D.  Burnum  con- 
cerning this  matter,  and  it  would  seem  from  his  testimony  that  he  had 
never  heard  of  the  soldier  until  after  the  claimant  addressed  a  letter  to 
him.  This  point  should  have  been  developed  by  the  special  examiner ; 
and  especially  in  the  absence  of  the  correspondence  stated  by  the 
claimant  to  have  been  had  with  this  man,  the  testimony  of  John  D. 
Burnum,  of  Armenia  Union,  Duchess  Countj^,  N.  Y.,  should  have  been 
taken  for  the  purpose  of  determining  whether  he  made  such  a  state- 
ment, at  any  time,  to  any  person,  and,  if  so,  upon  what  it  was  based; 
and  further,  to  ascertain  what  developments,  if  any,  his  examination 
would  lead  to. 

In  her  testimony  before  Special  Examiner  Jonas,  the  appellant  says 
that  she  does  not  recall  anybody  who  would  remember  soldier  at  Dane, 
Wis.  As  against  this  statement,  the  soldier's  cousin,  Peter  B.  Doane, 
testifies  that  the  soldier's  grandfather  raised  him ;  that  he  lived  in  Dane, 
Wis.,  and  that  he,  Doane,  went  to  school  with  him  before  the  war ;  that 
the  soldier  enlisted  from  Dane ;  that  ho  came  back  to  Dane,  after  being 
discharged,  and  remained  sometime,  and  then  left  for  tlie  east,  and 
married  and  came  back  to  Dane,  Wis.,  with  his  wife,  and  remained  per- 
haps two  or  three  years,  and  then  went  back  east,  since  which  he  has 
never  seen  him.  This  statement  contradicts  the  claimant  so  flatly  that 
it  has  a  discrediting  influence  upon  her  testimony  in  general,  and  sug- 
gests a  suspicion  against  her  statement  that  she  does  not  recall  anybody 
that  remembers  soldier  at  Dane,  Wis. 

The  material  point  is,  whether  there  is  satisfactory  evidence  in  the 
case  to  show  whether  or  not  the  claimant's  absence  is  "unexplained." 
But  how  can  this  point  be  determined  until  we  know  what  the  facts  are 
relative  to  his  disappearance  and  absence. 

The  claimant  swears,  in  her  deposition  before  Special  Examiner 
Jonas,  that  the  soldier,  who  was  treasurer  of  the  Odd  Fellows  Lodge, 
in  New  Milford,  Conn.,  lived  very  happily  with  her,  and  that  on 
the  day  when  he  left  he  came  home  to  dinner  as  usual.  She  says  they 
were  unusually  happy  at  that  time,  but  the  special  examiner  seems  to 
have  drawn  from  her  no  reason  to  show  why  they  were  unusually  happy 
at  that  time.  She  said  "  he  came  home  a  little  late  at  tea-time,  and  I 
said  I  thought  it  looked  like  rain.  He  then  went  out  and  I  never  saw 
him  again." 

She  further  adds  that  he  took  no  clothes  except  those  which  he  had 
on,  nor  baggage  of  any  kind,  and  that  he  even  left  his  vest.  This  was 
in  the  month  of  July,  1881. 

The  distinct  impression  created  by  this  testimony  is  that  the  soldier 
came  home  late  in  the  evening,  and  without  any  expressed  reason 
therefor  walked  out  and  never  returned.    The  special  examiner  has 
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failed  to  bring  out  the  nature  of  the  conversation  which  transpired 
between  herself  and  the  soldier  anterior  to  his  leaviug,  that,  if  elabor- 
ated, might  furnish  some  explanation  of  his  absence.  Merely  the  remark 
that  she  thought  it  looked  like  rain,  and  he  went  out  and  never  came 
back,  is  all  the  information  that  we  have  as  to  what  explanation,  if  any, 
he  gave  as  to  why  he  was  going  out  and  as  to  where  he  was  going. 

All  witnesses  agree  that  he  was  a  man  of  sound  mind ;  and  the  cir- 
cumstances developed  by  the  testimony  of  the  claimant  are  such  as 
suggest  premeditation  and  forethought  on  the  part  of  the  soldier,  with 
a  deliberate  intention  to  do  what  he  did.  But  her  statement  as  to  the 
nature  of  his  disappearance  is  contradicted.  Peter  Doane,  the  soldier's 
cousin,  to  whom  she  refers,  said  that  he  received  a  letter  from  the 
claimant  sometime  after  the  soldier  left  home  stating  that  lie  had  left 
his  home  and  driven  away  in  his  buggy  in  the  evening,  after  his  work 
was  done,  taking  with  him  a  sum  of  money,  and  that  she  thought  he 
must  be  robbed  and  killed,  as  she  could  get  no  trace  of  him.  Here  is 
an  important  commentary  and  addition  to  her  testimony.  Which  is 
correct,  her  statement  to  the  special  examiner,  or  her  statement  to 
Doane  ?  Did  the  soldier  walk  out,  after  supper,  without  baggage,  with- 
out notice  to  her,  and  without  any  possible  motive  for  concealing  from 
her  his  intention  and  destination,  or  did  ho  get  into  his  buggy  in  the 
evening,  having  with  him  a  sum  of  money,  and  drive  away  ?  How  did 
she  know  that  he  got  into  his  buggy  and  drove  away,  and  how  did  she 
know  that  he  had  a  sum  of  money  upon  him  ?  Did  it  bear  any  relation 
to  the  fact  that  he  was  the  treasurer  of  the  Odd  Fellows  Lodge  in  New 
Milford,  Conn.,  from  which  he  was  afterwards  dropped,  although  it  is 
not  stated  in  the  testimony  when  he  was  dropped,  nor  for  what  reason, 
nor  whether  he  carried  away  with  him  the  funds  of  the  lodge  in  his 
possession. 

But  however  conflicting  Peter  Doane's  statements  may  be  as  to  the 
account  given  him  by  her  of  the  disappearance  of  the  soldier  from  that 
given  by  her  to  the  special  examiner,  it  is  made  yet  more  conflicting  by 
the  statement  on  the  part  of  Greorge  E.  Lemon,  the  attorney  in  the  case, 
who,  in  filing  the  appeal  from  the  rejection  of  the  claim  by  the  Pension 
Bureau,  says : 

It  appears  that  on  or  aboat  July  18,  1881,  he  left  home  for  the  porpoee  of  iropioving 
his  health. 

Where  did  Mr.  Lemon  get  that  information,  if  not  from  the  claimant ; 
and  how  does  that  consist  with  her  statement  under  oath  to  Special 
Examiner  Jonas  that  she  never  had  the  slightest  idea  what  made  him 
leave  home  ?  Moreover,  in  a  letter  to  the  Commissioner  of  Pensions 
dated  June  30,  1889,  she  furnishes  a  still  different  account  relative  to 
the  soldier  leaving  home.     She  says : 
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He  was  doing  business  in  this  town  (New  Milford,  Conn.),  but  health  gave  way 
entirely,  throat  and  lungs,  and  he  gave  up  and  went  away.  This  was  in  1881,  July  18. 
He  went  and  saw  some  friends  in  Delhi,  N.  Y.  They  say  he  started  to  go  back  home. 
I  have  never  seen  nor  heard  of  him  from  that  time  onward. 

No  line  of  testimony  appears  in  this  claim,  so  far  as  I  discover, 
from  the  friends  in  Delhi,  to  whom  she  now  says  he  went,  nor  has  she 
disclosed  their  names,  so  far  as  the  special  examiner's  work  shows. 
Their  testimony  might  have  some  material  bearing  upon  this  question. 

On  February  21, 1890,  she  again  says,  in  a  letter  to  Assistant  Secretary 
Bussey,  "  he  left  home  to  visit  friends  a  few  miles  away  and  was  sup- 
posed by  them  to  return  home  again,  but  he  never  came  back."  Who 
these  friends  are  does  not  appear ;  but  the  statements  contained  in  her 
letters  to  the  Pension  Bureau  and  to  Assistant  Secretary  Bussey,  as  well 
as  in  the  appeal  of  Mr.  Lemon,  and  the  statement  contained  in  the 
testimony  of  Peter  Doane,  manifestly,  flatly,  and  distinctly  contradict 
the  claimant's  statement  to  Special  Examiner  Jonas  showing  that  the 
soldier,  without  any  statement  as  to  his  reason  therefor,  while  in  a  par- 
ticularly saue  condition,  walked  away  from  his  house,  in  the  evening, 
without  baggage,  and  without  change  of  clothing,  and  never  came  back, 
and  that  she  has  neyer  had  the  slightest  idea  as  to  what  made  him 
leave  home. 

Here  are  statements  so  conflicting  that  it  is  essential  that  they  shall 
be  reconciled  or  disposed  of  before  any  intelligent  or  satisfactory  adju- 
dication of  this  claim  can  be  had.  Differing  so  materially  as  they  do, 
they  render  it  imperatively  necessary  that  some  story  shall  be  developed, 
consistent  in  its  character,  which  will  present  the  true  facts  as  to  the 
soldier's  disappearance.  And  until  the  facts  attending  his  disappear- 
ance and  absence  shall  have  been  obtained,  how  can  it  be  possible  to 
adjudge  that  the  soldier's  absence  is  "  unexplained." 

Clearly,  then,  measured  by  this  standard  and  in  the  light  of  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of  Davie  r. 
Briggs,  it  can  not  be  said,  in  the  present  state  of  the  case,  at  least  until 
after  these  lines  of  inquiry  have  been  fully  tested  and  exhausted,  that 
the  soldier's  absence  is  "  unexplained." 

You  are,  therefore,  requested  to  reopen  this  case,  and  to  direct  further 
investigation,  through  a  careful  and  skilled  special  examiner,  to  clear 
up  and  reconcile  the  manifest  discrepancies  that  now  appear  in  the 
claim ;  and  to  fully  and  clearly  test,  in  the  light  of  competent  evidence, 
whether  the  facts  attending  the  soldier's  disappearance,  when  under- 
stood, explain  his  long  continued  absence. 
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fee-attorneys— act  july  4,  1884. 

George  D.  Hilton  (claimant). 
J.  W.  Morris  (attorney). 

1.  Service  rendered  by  an  attorney  in  securing  the  removal  of  suspension  of  payment 

in  a  pension  case  comes  within  the  provision  of  section  4  of  the  act  of  July  4,  1*:'^4 
(amended  section  4780  Kevised  Statutes),  authorizing  the  Commissioner  of  Pensions 
to  recognize  fee  agreements  in  certain  classes  of  claims,  ^^and  in  such  other  cases  of 
difficulty  and  trouble  as  the  Commissioner  may  see  fit  to  recognize." 

2.  It  is  within  the  power  of  the  Commissioner  of  Pensions,  even  when  a  fee  agreement 

is  recognized,  to  declare  that  in  no  case  of  the  nature  described,  will  a  fee  greater 
than  $10.50  be  allowed,  to  include  and  cover  all  services  and  expenses. 

Assistant   Secretary   John    J/.    Reynolds   to    the   Commissioner    of   Pensions, 

June  17,  1896. 

In  your  letter  referring  to  the  claim  of  George  D.  Hilton,  late  captain 
Company  E,  Thirty-first  Iowa  Volunteer  Infantry,  Certificate  No. 
437,320,  you  submit  the  inquiry  of  Mr.  J.  W.  Morris,  attorney,  of 
Washington,  D.  C,  as  to  whether  he  may  be  permitted  to  collect  from 
the  pensioner  a  fee  not  to  exceed  $10  for  services  rendered  in  securing 
the  removal  of  suspension  of  payment  in  the  case. 

In  March,  1893,  further  payment  of  pension  to  Captain  Hilton  was 
suspended  pending  action  to  reduce,  and  notice  was  given  to  claimant 
to  show  cause  why  the  rate  should  not  be  reduced.  A  special,  and  also 
medical  examinations  were  held,  and  medical  and  lay  testimony  was 
procured  and  filed  in  claimant's  behalf  by  Mr.  Morris,  as  the  attorney 
in  the  case;  and  you  ask  whether  in  such  case  an  attorney  may  be 
allowed  to  charge  a  reasonable  fee. 

The  act  of  Congress  approved  July  4,  1884,  reenacted  and  amended 
sections  4785  and  4786  Revised  Statutes;  and  by  section  2  of  said  act, 
section  4786  of  the  Revised  Statutes  is  made  applicable  to  all  cases  filed 
with  the  Commissioner  of  Pensions  after  July  4,  1884,  except  as  there- 
inafter provided. 

It  is  evident,  therefore,  that  we  must  look  to  amended  sections  4785 
and  4786,  Revised  Statutes,  as  contained  in  the  act  of  July  4,  1884,  to 
find  the  rule  which  must  control  with  respect  to  the  payment  of  fees. 

Section  4785,  Revised  Statutes,  as  amended  by  act  of  July  4,  1884, 
provided  that: 

No  agent,  or  attorney,  or  other  person,  shall  demand  or  receive  any  other  compensa- 
tion for  his  services  in  prosecuting  a  claim  for  pension  or  bounty  land,  than  such  as  the 
Commissioner  of  I'ensions  shall  direct  to  be  paid  to  him,  not  exceeding  $25.00;  nor  shall 
such  agent,  attorney,  or  other  person,  demand  or  receive  such  compensation,  in  whole 
or  in  part,  until  such  pension  or  bounty  land  claim  shall  be  allowed. 

This  was  a  substitute  measure  for  the  act  of  June  20, 1878  (which  was 
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repealed  by  the  act  of  July  4,  1884),  under  which  the  attorney  looked 
to  the  claimant  and  received  his  fee  directly  from  him. 

Section  4786,  Revised  Statutes,  as  amended  by  the  act  of  July  4, 1884 
(section  4),  provided  that: 

The  agent  or  attorney  of  record  in  the  proeecation  of  the  case  may  cause  to  be  filed 
with  the  Commissioner  of  Pensions  duplicate  articles  of  ^reement,  without  additional 
cost  to  the  claimant,  setting  forth  the  fee  agreed  upon  by  the  parties,  which  agreement 
shall  be  executed  in  the  presence  of  and  certified  by  some  officer  competent  to  administer 
oaths  In  all  cases  where  application  is  made  for  pension  or  bounty  land,  and  no  agree- 
ment is  filed  with  the  Commissioner  as  herein  provided,  the  fee  shall  be  ten  dollars,  and 
no  more. 

And  such  articles  of  agreement  as  may  hereafter  be  filed  with  the  Commissioner  of 
Pensions  are  not  autl\orized,  nor  will  they  be  rec(^gnized  except  in  claims  for  original 
pension,  claims  for  increase  of  pension  on  account  of  a  new  disability,  in  claims  for 
restoration,  where  a  pensioner's  name  has  been,  or  may  hereafter  be,  dropped  from  the 
pension  rolls  on  testimony  taken  by  a  special  examiner,  showing  that  the  disability  or 
cause  of  death,  on  account  of  which  the  pension  was  allowed,  did  not  originate  in  the 
line  of  duty,  and  in  cases  of  dependent  relatives  whose  names  have  been,  or  may  here- 
after be,  dropped  from  the  rolls  on  like  testimony,  upon  the  ground  of  nondependenoe, 
and  in  such  other  cases  of  difficulty  and  trouble,  as  the  Commissioner  of  Pensions  may 
see  fit  to  recognize  them. 

This  act  forbids  the  demand,  receipt,  or  allowance  of  any  fee,  in  any 
claim  for  arrears  of  pension  or  arrears  of  increase  of  pension  allowed  by 
act  of  Ck)ngres8  subsequent  to  the  date  of  the  allowance  of  the  original 
claims  in  which  such  arrears  of  pension,  or  of  increase  of  pension,  may 
be  allowed. 

Unless  warrant  be  found,  therefore,  in  this  act  for  a  payment  for  such 
services  as  are  herein  referred  to,  there  is  no  warrant  of  law  for  such 
payment. 

In  this  connection  I  remark  that  by  operation  of  amended  section 
4785,  Revised  Statutes,  every  payment,  in  compensation  for  services  in 
prosecuting  a  claim  for  pension  or  bounty  land  must  find  its  authority 
in  the  direction  of  the  Commissioner  of  Pensions.  Nor  is  the  statute 
simply  directory  in  its  terms,  for  it  expressly  prohibits  the  demand  or 
receipt  of  any  other  compensation  than  such  as  the  Commissioner  of 
Pensions  shall  direct  to  be  paid  to  him,  not  exceeding  $25. 

This  law  is,  therefore,  mandatory  in  its  terms,  and  its  application  is 
expressly  made  to  rest  in  the  discretion  of  the  Commissioner  of  Pensions. 
Yet  this  is  not  an  arbitrary  discretion,  but  a  discretion  founded  in  law, 
reason,  and  justice.  The  Commissioner  has  power  to  allow  fees,  in 
suitable  cases,  not  exceeding  825.  Now  the  statute  goes  further,  and  in 
order  to  narrow  the  responsibility,  and  aid  the  Commissioner,  has 
defined  the  conditions  under  which  the  sum  of  $25  may  be  allowed,  viz: 
That  an  agreement  of  a  specified  character  shall  be  filed  with  the  Com- 
missioner, setting  forth  the  amount  agreed  upon  between  the  parties, 
and  that  the  service  shall  be  rendered  in  the  prosecution  of  claims  for 
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original,  or  increase  of  pension  on  account  of  new  disability,  claims  for 
restoration  (of  the  class  stated),  and  '*  in  such  other  cases  of  difficulty 
and  trouble  as  the  Commissioner  of  Pensions  may  see  fit  to  recognize 
them."  And  "  in  all  cases  where  application  is  made  for  pension  or 
bounty  land,  and  no  agreement  is  filed  with  the  Commissioner  as  herein 
provided,  the  fee  shall  be  $10  and  no  more." 

Congress,  by  thus  specifying  when  snch  fee  as  is  directed  to  be  paid 
shall  be  absolutely  limited  to  $10 — no  more,  and  no  less — ^and  by  speci- 
fying the  particular  classes  of  cases  in  which  the  Commissioner  will  be 
authorized  to  recognize  and  act  upon  fee  agreements,  not  exceeding  825 
in  amonnt,  and  by  specifying  certain  cases  in  which  fees  (in  increase 
claims)  are  limited  in  amount,  or  where  any  payments  at  all  are 
expressly  forbidden,  has  undertaken  to  deal  with  the  whole  subject  of 
the  payment  of  fees ;  and,  realizing  that  certain  other  contingencies  are 
liable  to  arise  in  the  prosecution  of  pension  claims,  not  foreseen,  or  per- 
ceived by  the  legislative  body,  recognizing  the  fact  that  no  one  is  so 
well  qualified  to  determine  the  value  of  the  professional  service  ren- 
dered as  the  head  of  the  Bureau  before  which  the  service  is  rendered, 
has  added  another  permissive  clause,  as  a  kind  of  legal  catch-all,  to  the 
cases  in  which  a  fee  agreement  may  be  recognized,  in  which  it  groups 
all  unclassified  cases,  as  ^^  such  other  cases  of  difficulty  and  trouble  as 
the  Commissioner  of  Pensions  may  see  fit  to  recognize  them." 

Thus  the  discretion  of  the  Commissioner  of  Pensions  is  assisted  by 
this  classification  of  the  cases  in  which  fee  agreements  for  an  amount 
in  excess  of  $10  may  be  recognized,  and  by  the  declaration  that  in  all 
cases  where  no  agreement  is  filed  with  the  Commissioner,  the  fee  (when 
allowed)  shall  be  $10  and  no  more. 

The  discretion  of  the  Commissioner  of  Pensions,  in  considering  such 
a  question,  therefore,  is  confined  expressly  to  two  questions,  viz :  First, 
can  he  legally  direct  any  payment  at  all  to  be  paid,  and  if  so  to  whom? 
and  second,  under  the  limitations  of  the  statute,  what  amount  may  be 
allowed  in  full  satisfaction  for  services  rendered  ? 

As  to  the  first  question,  it  will  be  seen  at  a  glance  that  the  Commis- 
sioner of  Pensions  is  the  only  person  properly  qualified  to  direct  a 
payment,  because  he  alone  is  the  official  custodian  of  the  evidence  by 
which  to  determine,  first,  whether  the  attorney  in  question  has  a  stand- 
ing, under  the  rules  of  the  Department,  by  which  he  has  general  authority 
to  appear  for  pension  claimants;  second,  whether  such  attorney  has 
specific  authority  to  represent  a  claimant  in  the  particular  case  in  ques- 
tion; third,  whether,  under  the  rules  and  regulations,  and  the  practice 
of  the  Pension  Bureau  and  the  Department  of  the  Interior,  such  attorney 
has  earned  the  fee  in  question;  and  fourth,  whether  fee  agreements 
have  been  filed,  and  if  so,  whether  the  character  of  the  claim  in  which 
they  are  filed  is  such  as  will  justify  the  allowance  of  a  greater  fee  than  SIO. 
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Having  thus  examined  briefly  the  functions  and  powers  of  the  Com- 
missioner of  Pensions  in  such  cases,  I  address  myself  to  your  particular 
inquiry,  whether,  in  a  case  where  payment  of  pension  in  a  given  case 
has  been  suspended,  and  an  attorney,  duly  authorized  by  the  pensioner 
to  that  intent,  has  rendered  service  whereby  such  suspension  is  abated 
and  set  a^ide,  the  attorney  is  authorized  to  collect  a  reasonable  fee  from 
the  pensioner  for  such  services. 

From  the  very  nature  of  the  statute  regulating  the  allowance  and 
payment  of  fees,  it  is  evident  that  the  attorney  has  had  no  legal  right 
to  collect  directly  from  the  pensioner  since  the  enactment  of  the  law  of 
July  4,  1884,  whereby  the  act  of  June  20,  1878,  was  repealed. 

The  relation  of  attorney  and  client  is  one  of  natural  right,  as  at  the 
common  law,  subject  only,  perhaps,  to  conditions  of  public  policy.  No 
statute  relating  thereto,  which  is  in  derogation  of  the  common  law 
right,  should  or  can  be  expanded  so  as  to  vary  or  defeat  the  legislative 
intent.  It  was  held  by  the  Supreme  Court  of  the  United  States,  in 
United  States  v.  Hall  (98  U.  S.,  343),  that  the  United  States  as  the 
donors  of  the  pensions  may,  through  the  legislative  department  of  the 
Crovemment,  annex  such  conditions  to  the  donation  as  they  see  fit,  and 
that  the  agent  or  attorney  is  bound  by  such  conditions.  In  the  case  of 
United  States  v,  Frisbie  (157  U.  S.,  160),  decided  on  March  18,  1895, 
the  Supreme  Court  not  only  upheld  the  constitutional  power  of  Congress 
to  regulate  fees  in  such  a  case,  but  even  made  use  of  this  emphatic 
language  in  relation  thereto,  viz : 

Wliile  it  may  be  conceded  that,  generally  speaking,  among  the  inalienable  rights  of 
the  citizen  is  that  of  the  liberty  of  contract,  yet  such  liberty  is  not  absolute  and  universal. 
It  is  within  the  undoubted  power  of  (Tovemmcnt  to  restrain  all  individuals  from  some 
contracts,  as  will  as  some  individuals  from  all  conlracte.  *  *  *  The  possession  of 
this  power  by  Government  in  no  manner  conflicts  with  the  proposition  that,  generally 
speaking,  every  citizen  has  a  right  freely  to  contract  for  the  price  of  his  labor,  services 
or  property. 

Inasmuch,  therefore,  as  Congress  has  seen  fit  to  deal  with  this  ques- 
tion, and  has  declared  in  the  act  of  July  4,  1884,  that  no  person  shall 
receive  any  other  compensation  for  his  services,  etc.,  than  such  as  the 
Commissioner  of  Pensions  shall  direct  to  be  paid  to  him,  it  is  plain  that 
the  attorney  can  not  collect  his  fee  in  any  other  way ;  and  since  the 
Commissioner  of  Pensions  directs  payments  of  fees  to  be  made  through 
the  agent  of  the  GovernmL»nt  duly  authorized  to  pay  pensions,  it  is 
manifest  that  any  fee  directed  by  the  Commissioner  to  be  paid  is  paid 
through  the  United  States  Pension  Agent,  on  the  express  direction  of 
the  Commissioner,  after  the  claim  shall  have  been  allowed,  as  is  now  the 
practice,  and  not  directly  by  the  pensioner  to  the  attorney.  And  the 
condemnation  of  the  statute  rests  upon  every  person  who  shall  con- 
tract for,  demand,  or  receive  payment  for  his  services  in  that  regard,  at 
any  other  time,  or  in  any  other  way  than  is  provided  in  the  statute  itself. 
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The  second  question  naturally  is  whether  the  employment  in  question 
is  such  as  the  Commissioner  of  Pensions  has  authority  to  recognize  and 
direct  payment  for,  it  not  being  within  any  of  the  particular  classifica- 
tions of  the  statute. 

If  any  recognition  is  accorded  at  all  to  such  service,  it  must  be  such 
as  is  contained  within  the  provisions  of  amended  section  4786,  Revised 
Statutes  (being  section  4  of  the  act  of  July  4,  1884),  which  provides  for 
the  filing  of  fee  agreements. 

The  same  section  provides  that  in  all  cases,  where  application  is  made 
for  pension  or  bounty  land,  and  no  fee  agreement  shall  have  been  filed, 
the  fee  shall  be  $10,  and  no  more. 

The  language  employed  seems  to  clearly  describe  an  original  claim 
for  pension ;  and  since,  upon  the  adjudication  of  an  original  claim,  a  fee 
of  $10  (unless  more  be  allowed  under  a  recognized  fee  agreement)  is  then 
and  there  paid,  and  the  statute  limits  the  payment  (in  the  case  described 
in  the  act)  to  $10  and  no  more,  it  follows  that  the  Commissioner  is 
disabled  from  directing  any  further  payment  in  such  case,  unless  his 
warrant  for  so  doing  is  contained  within  the  terms  of  the  act  relative 
to  fee  agreements  made  use  of  in  the  prosecution  of  a  case. 

In  Kilburn  v.  Thompson  (103  U.  S.,  168),  the  Supreme  Court  of  the 
United  States,  discussing  the  limit  of  judicial  power  to  cases  and  con- 
troversies enumerated  in  the  Constitution,  said : 

By  cases  and  controversies  are  intended  the  claims  of  litigants  brought  before  the 
oonrts  for  determination  by  such  regular  proceedings  as  are  established  by  law  or  custom, 
for  the  protection  or  euforcenient  of  rights,  or  the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party  under  the  Constitution,  laws,  or  treaties  of  the 
United  States,  takes  such  form  that  the  judicial  power  is  capable  of  acting  upon  it,  then 
it  becomes  a  case.  The  term  implies  the  existence  of  j)resent  or  possible  adverse  parties, 
whose  contentions  are  submitted  to  the  court  for  ndjadication. 

It  is  well  settled  that  whenever  the  law  vests  any  person  with  power 
to  do  an  act,  and  constitutes  him  a  judge  of  the  evidence  on  which  the 
act  may  be  done,  the  person  thus  clothed  with  power  is  invested  with 
discretion,  and  is  quoad  hoc  a  judge.  (11  Johns,  N.  Y.,  158.)  The  Com- 
missioner of  Pensions  is,  by  the  act  of  December  21,  1893,  expressly 
clothed  with  such  powers,  and  in  the  exercise  of  them  he  is  not  simply 
quoad  hoc  a  judge,  but  is  expressly  made  so  by  law ;  and  an  inquest  to 
try  the  right  of  the  pensioner  to  the  receipt  of  payment  at  any  stage,  h 
a  case  within  the  meaning  of  the  law,  and  within  the  description  of  the 
4th  section  of  the  act  of  July  4,  1884,  wherein  direction  is  given  for  the 
payment  of  fees  in  the  prosecution  of  cases. 

In  classifying  the  cases  in  which  fee  agreements  not  exceeding  $25 
may  be  recognized.  Congress  has  included  claims  for  original  pen- 
sion, claims  for  increase  on  account  of  a  new  disability,  and  claims  for 
restoration,  where  the  name  has  been  dropped  on  testimony  obtained 
by  special  examination  showing  that  the  fatal  disability  did  not  origi- 
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nate  in  line  of  duty ;  or  where  dependents  have  been  dropped  on  like 
testimony  showing  nondependence. 

And  then,  as  if  to  rec(^mze  the  fact,  that  other  unstated  c£^8  outside 
of  this  classification  might  involve  difficulty  and  trouble,  they  assigned 
these  last  named,  as  an  additional  class,  as  those  in  which  the  Commis- 
sioner should  see  fit  to  recognize  fee  agreements ;  and  it  is  in  this  class, 
hereinbefore  stated,  such  cases  should  properly  be. 

As  to  what  shall  be  a  proper  fee,  that  is  alike  left  to  the  direction  of 
the  Commissioner,  within  the  limits  of  the  statute. 

It  is  not  reasonable  to  suppose  that  such  service  is  more  valuable 
than  that  which  was  originally  rendered  in  the  claim,  and  for  which 
(in  the  absence  of  a  recognized  fee  agreement)  only  tlO  was  paid. 

If  you,  as  Commissioner  of  Pensions,  should  declare  that  in  no  case 
of  the  nature  described,  would  a  fee  greater  than  $10.50  be  allowed,  to 
include  and  cover  services  and  expenses,  even  when  an  agreement  is 
recognized,  such  a  course  would,  in  my  opinion,  be  within  your  power 
under  the  law,  and  dispose  effectually  of  any  embarrassments  to  which, 
in  this  class  of  cases,  you  might  otherwise  be  subject. 


remarriage-widow— act  june  «7,  1890. 

Ann  Smith  (widow). 

The  widow  of  a  soldier  who  agaia  married  before  the  passage  of  the  act  of  Jane  27, 
1890,  has  no  title  to  pension  under  said  act. 

Asfdstant    Secretary   John   M,    Reynolds    to   the    Commissioner   of  Pensions, 

May  19,  1894. 

William  H.  Smith  was  enrolled  in  Company  C,  Twenty-eighth  Con- 
necticut Volunteers,  on  the  8th  day  of  September,  1862,  and  was  mus- 
tered out  on  the  28th  of  August,  1863.  Ho  died  on  the  13th  of 
September,  1863,  of  disease  of  the  lungs  contracted  in  the  service. 
His  widow,  Ann  Smith,  filed  an  application  for  pension  on  the  19th  of 
December,  1863.  She  was  married  on  the  28th  of  November,  1866,  to 
John  Bowden.  On  the  5th  of  August,  1890,  a  certificate  was  issued  to 
allow  her  a  pension  from  the  13th  of  September,  1863,  the  date  of  her 
husband's  death,  up  to  the  28th  of  November,  1866,  the  date  of  her 
remarriage,  with  increase  of  $2  per  month  on  account  of  one  child  of 
soldier,  from  July  25,  1866. 

On  the  17th  of  September,  1890,  Mrs.  Bowden  applied  for  pension 
under  the  act  of  June  27,  1890,  as  widow  of  William  H.  Smith, 
alleging  that  the  child  of  said  Smith  was  dead,  and  that  her  second 
husband,  John  Bowden,  died  on  the  18th  of  January,  1888. 

The  report  of  your  office  upon  the  appeal  sets  forth  that  the  claim 
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was  rejected  on  the  20th  of  June,  1893,  on  the  ground  that  the  claim- 
ant having  remarried  after  the  death  of  the  soldier,  had  no  title  to 
pension  under  the  act  of  June  27,  1890,  from  which  action  this  appeal 
was  taken,  appellant  contending  that  under  the  law  of  June  27,  1890, 
there  is  no  provision  for  the  forfeiture  of  the  pension  of  a  widow  on 
account  of  her  remarriage ;  that  it  can  not  be  disputed  that  she  is  the 
widow  of  the  soldier  as  well  as  of  her  second  husband,  who  died  prior 
to  the  passage  of  the  act,  and  that  she  is  fairly  within  the  meaning  of 
the  law.  She  further  claims  that  the  only  provision  or  limitation  of 
said  act  in  regard  to  marriage  does  not  apply  to  her  case,  but  applies 
to  one  who  died  or  remarried  leaving  a  child  or  children,  when  the 
pension  would  go  to  such  issue. 

The  third  section  of  the  act  of  June  27,  1890,  provides  that  the 
pension  shall  be  paid  to  the  widow  during  her  widowhood. 

In  the  laws  relating  to  pensions  the  word  widow  is  not  used  in  the 
loose  sense  referred  to  by  the  appellant,  but  to  designate  a  woman  who 
has  lost  her  husband  by  death,  and  has  not  taken  another.  The 
widow  of  a  soldier  who  again  marries  ceases  to  be  a  widow  within  the 
meaning  of  the  word  as  ordinarily  used  in  the  pension  laws.  It  has 
uniformly  been  so  construed,  and  no  payment  of  pension  has  ever  been 
made  to  a  widow  for  any  period  after  her  remarriage,  except  by  express 
authority  of  law.  This  authority  was  once  conferred  by  law  with 
respect  to  pensioners  under  one  act  for  a  limited  period.  The  act  of 
August  5,  1854,  provided  that — 

The  act  of  February  3,  1853,  entitled  an  act  to  continue  half  pay  to  certain  widows 
and  orphans  shall  not  be  construed  to  deprive  any  w^idow  of  tlie  benefits  therein 
granted  for  the  services  of  her  husband  though  she  may  have  mariied  again.  Provide*!, 
however,  that  the  applicant  is  a  widow  at  the  time  of  making  the  claim.  Provided 
that  such  party  sliall  not  receive  pension  during  coverture. 

Xo  provision  of  law  similar  to  this  has  ever  been  ena<3ted  with 
respect  to  pensioners  under  any  other  act,  and  this  provision  was 
repealed  by  the  act  of  July  4,  1864,  relating  to  pensions. 

In  this  case  it  appears  that  the  child  of  the  soldier  survived  the  date 
of  the  widow's  remarriage.  Upon  the  happening  of  that  event  the 
right  to  pension  vested  in  it.  Upon  its  death  it  did  not  revert  to  the 
widow,  but  was  extinguished.  The  act  of  June  27, 1890,  must  be  con- 
strued in  connection  with  former  laws  relating  to  pensions  which  direct 
that  upon  tlie  remarriage  of  a  widow  her  pension  shall  cease.  Her 
right  to  pension  under  said  laws  continues  onlj^  during  widowhood, 
immediately  succeeding  the  death  of  her  husband  on  whose  account 
the  pension  is  granted.  The  word  widowhood  in  the  act  of  June  27, 
1890,  is  used  in  tlie  same  sense.  The  right  to  pension  having  termi- 
nated with  the  widow's  remarriage,  existing  law  makes  no  provision 
for  its  renewal  under  any  circumstances.  The  action  from  which  the 
appeal  is  taken  is  aflBrmed. 
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BECREE-BI VORCE. 

Mart  J.  Poo  rb  a  ugh  (widow). 

A  decree  of  divorce  which  states  that  said  decree  is  to  take  e£Fect  upon  the  payment  bj 
the  plaintiff  of  all  costs  of  the  proceeding,  is  good  though  the  costs  are  never  iiaid. 
said  condition  injected  into  the  decree  in  regard  to  the  payment  of  costs  being  mere 
sarplnsage. 

Asgigtant    Secretary   John    M.    Reynolds   to    the    Commissioner    of  Pensiomy 

June  IS,  1896. 

The  appellant  filed  a  claim  for  pension  under  the  act  of  June  27, 
1890,  on  the  2l8t  day  of  March,  1892,  alleging  that  she  is  the  widow  of 
Philip  Poorbaugh,  late  of  Company  F,  Forty-eighth  Indiana  Infantry, 
who  served  in  the  late  war  of  the  rebellion  and  was  honorably  dis- 
charged therefrom  and  died. 

Her  claim  was  rejected  August  8,  189-4,  on  the  ground  that  the  claim- 
ant was  not  the  legal  widow  of  the  soldier,  it  appearing  in  evidence  tliat 
she  was  divorced  from  him  August  4,  1882. 

From  this  action  an  appeal  was  taken  May  31,  1895,  wherein  the 
appellant  contends  that  the  decree  of  divorce  of  the  District  Court  of 
Wilson  County,  Kans.,  under  date  of  October  4, 1882,  is  inoperative  and 
void,  because  the  clerk  of  said  court  was  ordered  and  directed  to  issue 
to  the  plaintiff  a  certified  copy  of  said  decree  upon  payment  of  all  costs 
accruing  in  the  case,  and  that  said  costs  had  never  been  paid. 

The  following  appears  from  the  records  of  the  Seventh  Judicial  Dis- 
trict, Wilson  County,  Stat©  of  Kansas : 

Be  U  remembered^  That  in  the  District  Conrt  of  "Wilson  County,  in  the  State  of  Kansas, 
in  the  Seventh  Judicial  District  of  said  State,  at  the  regular  September  Term  of  said 
court,  1882,  on  the  4th  day  of  October,  18^2,  of  said  term,  held  at  the  courthouse  in 
Fredonia,  in  said  county  and  State,  the  Honorable  H.  W.  Talcott,  sole  judge  of  said 
coart,  presiding,  and  officers  of  said  court  present,  to  wit:  Robert  J.  Mackey,  clerk,  and 
Samuel  Baughman,  sheriff  of  said  county,  and  the  said  court  being  open  and  in  session, 
the  following,  among  other  proceedings,  were  had  and  entered  of  record: 

Ma  BY  J.  Poorbaugh,  Plaintiff, 
r. 

Philip  Poorbaugh,  Defendant. 
Now,  on  this  4th  day  of  October,  1882,  this  case  came  on  for  trial  and  the  defendant, 
Philip  Poorbaugh,  failing  to  answer  or  appear,  the  court  finds  that  wiid  defendant  has 
been  duly  served  by  publication  notice,  which  paid  notice  is  by  the  court  approved,  and 
the  court  having  heard  the  testimony  and  arguments  of  counsel  do  find  for  the  plaintiff, 
and  that  the  allegations  in  this  petition  contained  are  true  as  therein  alleged.  That  said 
defendant  has  been  willfully  absent  from  the  plaintiff  for  more  than  one  year  last  past, 
preceding  the  filing  of  the  petition  herein. 

It  is  therefore  consideretl,  ordered  and  adjudged  that  the  marriage  relation  heretofore 
existing  between  the  said  plaintiff  Mary  J.  Poorbaugh,  and  the  said  defendant  Philip 
Poorbaugh,  be,  and  the  Rame  is  hereby,  set  aside,  annulle<l,  and  wholly  held  for  naught, 
and  each  of  said  parties  is  hereby  released  from  all  obli<rations  arising  from  such  relation. 
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This  decree  to  take  effect  upon  the  payment  hy  said  plaintiff  of  all  costs  of  this  pro- 
ceeding. 
State  of  Kansas, 

Wilson  County  J  ss. 
I,  J.  T.  CJooper,  clerk  of  the  District  Court  within  and  for  the  county  and  State  afore- 
said, in  the  Seventh  Judicial  District  of  said  State,  hereby  certify  that  the  foregoing  and 
annexed  pages  contain  a  true,  correct,  full  and  complete  copy  of  the  decree  of  divorce  in 
the  therein  entitled  cause  as  the  same  appears  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court 
at  my  office  in  Fredonia,  in  said  county  and  State,  this  6th  day  of  July,  1894. 

J.  T.  COOPER, 
Clerk  of  District  Court, 

It  also  appears  from  the  certificate  of  the  clerk  of  said  court  that  the 
costs  of  the  said  divorce  proceeding  amounting  to  $8.50,  remain  due 
and  unpaid. 

The  main  question  to  be  considered  in  this  case  is  whether  the  decree 
of  divorce  is  a  final  one,  or  merely  interlocutory. 

Freeman  on  Judgments,  section  12,  says : 

Both  judgments  and  decrees,  considered  in  relation  to  the  jurisdiction  in  which  they 
were  rendered  are  either  foreign  or  domestic.  Considered  with  regard  to  their  effect  in 
putting  an  end  to  an  action,  they  are  either  final  or  interlocutory.  Any  judgment  or 
decree,  leaving  some  further  act  to  be  done  by  the  court,  before  the  rights  of  the  parties 
are  determined,  and  not  putting  an  end  to  the  action  in  which  it  is  entered,  is  interlocu- 
tory. But  if  it  so  completely  fixes  the  rights  of  the  parties,  that  the  court  has  nothing 
further  to  do  in  the  action,  then  it  is  final. 

Again  section  36 : 

That  after  a  decree  has  been  entered  no  further  questions  can  come  before  the  court 
except  such  as  are  necessary  to  be  determined  in  carrying  the  decree  into  effect,  the 
decree  is  final,  otherwise  it  is  interlocutory. 

Bishop  on  Marriage  and  Divorce,  section  1585,  says: 

The  divorce  sentence,  like  any  other  legal  judgment,  can  be  reversed  or  yacated  only 
in  the  way  i)ointed  out  by  those  rules  of  procedure  which  control  the  courts.  Fraud 
furnishes  a  sort  of  exception  to  this  proposition,  but  that  is  explained  in  the  last  chapter. 
So  that  in  the  absence  of  fraud  the  sentence  of  divorce,  when  the  time  is  passed  for  a 
new  trial,  writ  of  error,  or  the  like,  is  irrevocable. 

And  OS  marriage  is  an  international  affair,  and  binds  the  world,  so  is  a  judgment  of 
dissolution  or  of  nullity.     It  fixes  the  status  of  the  parties  and  is  irrevocable. 

It  is  therefore  manifest  under  the  authority  cited  and  the  facte  of  this 
case,  that  the  decree  of  divorce  was  a  final  one,  and  that  the  condition 
injected  in  said  decree  in  regard  to  the  payment  of  costs,  is  mere 
surplusage. 

It  appears  from  the  record  that  the  court  had  jurisdiction  and  fully 
considered  all  questions  necessary  to  a  final  determination  of  the  case 
and  ordered  and  decreed — 

That  the  marriage  relation  heretofore  existing  between  the  said  plaintiff  Maiy  J. 
Poorbaiigh,  and  tlie  said  defendant  Philip  Poorbaugh,  be,  and  the  same  is  hereby,  set 
aside,  annulled,  and  wholly  held  for  naught,  and  each  of  said  imrties  is  hereby  released 
from  all  obligations  arising  from  such  relation. 


Digitized  by 


Google 


DECISIONS   RELATING   TO   PENSIONS.  191 

Therefore,  after  a  careful  consideration  of  all  the  facts  of  this  case, 
T  am  of  the  opinion  that  the  decree  of  divorce  under  date  of  October 
4,  1882,  was  final,  and  that  the  appellant  since  that  date  has  not  been 
the  legal  wife  of  the  soldier ;  hence  was  not  his  widow  after  his  death. 

The  rejection  is,  therefore,  affirmed. 


specific  disability— sectiox  46o8k9  ilevised  statutes- 
commencement  of  pensions. 

John  E.  Lamb. 

Claimant  was  pensioned  in  October,  1885,  at  $30  per  month  for  f^nnshot  wound  of  right 
leg.  In  September,  1894,  the  rate  was  increasetl  to  $36  per  month  under  the  second 
clause  of  the  act  of  August  4,  1886,  commencing  January  17,  1894,  date  of  medical 
examination.  Held:  The  date  of  commencement  of  said  increase  was  erroneous  for 
the  following  reasons: 

1.  The  evidence  shows  that  at  the  date  of  the  passage  of  the  act  of  August  4,  1886,  he 

had  a  permaneut  specific  disability,  which  entitled  him  to  the  rate  of  $30  per  month 
under  said  act,  from  that  date. 

2.  The  increase  of  rate  to  $36  was  by  reason  of  the  fact  that  another  permanent  specific 

disability  had  arisen,  caused  by  the  amputation  of  his  leg  on  January  19,  1893. 

3.  As  the  claim  was  based  upon  a  permanent  specific  disability,  and  the  higher  rate  was 

granted  on  the  ground  that  another  permanent  specific  disability  of  a  higher  degree 
existed,  for  which  another  and  higher  rate  is  fixed  by  law,  the  right  to  the  higher 
rate  commenced  at  the  date  of  amputiUion,  and  is  not  governed  by  the  provisions  of 
section  4698],  Revised  Statutes. 

4.  All  claims  for  increase  on  account  of  permanent  specific  disabilities  involving  an 

amputation,  are  included  in  the  exception  contained  in  section  4698$,  Revised 
Statutes  ;  therefore,  in  such  cases,  the  increased  rate  should  oommence  from  date  oi 
ampatation. 

5.  Claims  for  increase  on  account  of  other  specific  disabilities  which  require  a  medical 

examination  to  determine  the  fact  of  existence,  and  date  of  commencement  thereof, 
are  not  included  in  the  foregoing  rate ;  therefore,  the  rate  of  increase  therefor  should 
begin  at  the  date  of  medical  examination  under  the  provisions  of  section  4698}, 
Revised  Statutes. 

Assistant    Secretary  John    M,    Reynolds   to   the    Commissioner    of  Pensions^ 

June  30 J  1896. 

The  above-named  olaimant,  late  of  Company  K,  One  hundred  and 
fifth  Illinois  Volunteers,  was  in  receipt  of  pension  at  the  rate  of  $30 
per  month  for  gunshot  wound  of  right  leg,  and  on  April  26,  1893,  he 
filed  an  affidavit  informing  your  Bureau  that  by  reason  of  said  wound 
his  leg  was  amputated  January  19,  1893. 

This  affidavit  was  accepted  as  an  application  for  a  higher  rate  of  pen- 
sion, and  upon  receipt  of  medical  evidence  showing  the  fact,  date  and 
point  of  amputation,  and  also  the  receipt  of  a  certificate  of  examining 
surgeons  dated  January  17,  1894,  corroborating  the  same,  tlie  rate  of 
pension  was  increased  to  $36  per  month,  under  the  provisions  of  the 
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second  clause  of  the  act  of  August  4, 1886,  the  increase  to  commence 
January  17,  1894,  date  of  medical  examination. 

On  December  17, 1894,  the  pensioner  filed  a  claim  for  reissue  of  his 
certificate  commencing  the  increased  rate  January  19,  1893,  date  of 
amputation,  instead  of  January  17,  1894,  date  of  medical  examination. 

His  right  to  said  reissue  was  denied  February  11,  1895,  and  the 
attorney  has  filed  an  appeal. 

The  contention  is  that — 

The  claimant's  disability  was  permanent  and  specific  before  the  amputation,  and  if 
not,  it  became  permanent  and  specific  January  19, 1893,  when  the  amputation  above  the 
knee  was  made,  and  from  that  date  the  provisions  of  section  4698 j,  Revised  Statutes, 
can  not  legally  apply  to  fix  the  date  of  commencement  of  increase  of  pension. 

The  original  pension  was  allowed  at  $8  from  date  of  discharge  for 
gunshot  wound  of  right  leg.  The  rate  was  increased  to  $18  fi-om  March 
3,  1875 ;  to  $24  from  March  3,  1883,  and  to  $30  from  July  22,  1885. 

These  allowances  were  all  made  prior  to  the  passage  of  the  act  of 
August  4,  188G ;  therefore  the  increase  to  $30  per  month  was  allowed 
under  the  provisions  of  the  second  clause  of  the  act  of  March  3,  1883, 
which  provides  said  rate  for  the  loss  of  a  leg  at  or  above  the  knee,  or 
for  other  disability  which  incapacitates  for  the  performance  of  any 
manual  labor.  With  the  exception  of  a  $30  rate  according  to  rank^ 
there  was  then  no  other  authority  of  law  for  granting  $30  per  mouth 
for  any  disability- 
Claimant  had  not  then  lost  his  leg  by  amputation.  It  is,  therefore, 
apparent  that  the  allowance  of  $30  i)er  month  was  made  upon  the 
ground  that  claimant  was  unable  to  perform  any  manual  labor. 

About  ten  months  after  this  action  was  taken,  the  act  of  August  4, 
1886,  became  a  law,  which  provides  in  the  first  clause  as  follows : 

Tliat  from  and  after  the  passage  of  this  act  all  persons  on  the  pension  rolls,  and  all 
persons  hereafter  granted  a  pension,  who,  while  in  the  military  or  naval  service  of  the 
United  States  and  in  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or  heen  totally 
disabled  in  the  same,  shall  receive  a  pension  of  $30  per  month. 

That  claimant  did  not  formally  apply  for  the  benefits  granted  in  the 
above  provisions  of  law  is  accounted  for  on  the  ground  that  he  was  then 
in  receipt  of  $30  per  month,  therefore  no  benefit  would  have  accrued. 
There  can  be  no  doubt  as  to  his  right  to  have  been  pensioned  at  $30  per 
month  under  said  act  from  and  after  its  passage,  if  the  evidence  was 
suflBcienfc  to  show  that  either  of  the  conditions  prescribed  existed,  viz: 
loss  of  his  foot,  or  total  disability  in  the  same. 

If  either  of  these  conditions  then  existed  it  is  clear  the  first  contention 
of  the  attornej^  that  claimant's  disability  was  permanent  and  specific 
before  amputation,  must  be  sustained.  This  must  be  determined  by  the 
evidence. 
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Claimant  was  dischai^^  Deoember  24, 1864,  on  a  surgeon's  certificate 
of  disability — 

Because  d  a  gnnahot  wound  of  right  leg  reoeiTed  at  Besaca,  Ga.,  May  15,  1864.  Has 
bad  gangrene  of  the  wound,  resulting  in  extensive  loss  of  substanoe  firom  the  knee  to 
the  instep    *    *    *    disability  total 

The  examining  sorgeon  who  examined  him  November  8, 1865,  reported 
as  follows : 

AppUcant  was  struck  by  a  bullet  on  tibia  of  left  leg  near  knee,  the  buUet  scraping 
anterior  suziaoe  of  bone  to  near  the  ankle  ;  entire  front  of  leg  10  indies  long  by  3  inches 
wide  a  rank  ulcer  ;  whole  leg  from  knee  to  foot  greatly  swollen  and  portions  of  dead 
bone  constantly  coming  out. 

On  May  19,  1868,  another  examining  surgeon  made  the  following 
report: 

Gunshot  striking  the  tibia  of  right  1^  just  below  the  knee  ranging  down  the  bone  to 
the  ankle  joint,  causing  necrosis  and  exfoliation  of  pretty  much  the  whole  length  of  the 
bone,  leaving  at  the  present  time  a  chronic  ulcer  some  eight  or  ten  inches  long  by  two 
or  three  wide. 

March  3,  1875,  another  surgeon  stated : 

The  limb  from  5}  inches  below  knee  is  swollen,  inflamed,  and  tender  to  touch,  while 
above  the  ankle  joint  an  indolent  ulcer  exists,  irritable  and  painful.  The  tendons  sup- 
plying the  foot  are  uselesa,  involved  in  the  destruction  of  the  tissues  of  the  anterior 
portion  of  limb.  *  *  *  The  limb  is  daily  becoming  more  useless,  and  amputation  is 
only  a  question  of  time  ;  can  perform  no  manual  labor  in  which  walking  is  neceasaiy. 

The  examining  surgeon  who  examined  him  ou  September  29,  1879, 
found — 

An  open  ulcer  two  inches  long  at  about  the  middle  of  lower  third,  and  another  near 
outer  malleolus;  foot  and  aukle  swollen  and  deformed,  weak  and  lame;  anterior  tibial 
and  fibular  muscles  in  front  of  the  l^  sloughed  off  and  useless;  unable  to  flex  the  foot 
apon  the  leg;  disability  equivalent  to  loss  of  leg  at  knee,  etc. 

On  December  6, 1882,  the  examining  surgeon  who  then  examined  him 
stated: 

The  tibia  has  been  fractured  and  is  diseased  its  ftiU  length.  He  has  been  advised  to 
have  his  leg  amputated  above  the  knee,  and  I  think  if  it  was  my  leg,  I  would  have  it 
taken  off  before  night. 

The  medical  evidence  filed  indicates  a  worse  condition,  if  possible, 
showing  complete  anchylosis  of  the  tibio-tarsal  articulation  and  frequent 
separation  or  scaling  oflf  of  dead  pieces  of  bone ;  that  this  condition 
extended  down  into  the  bones  of  the  foot  causing  great  weakness  and 
deformity ;  that  more  than  half  of  the  shin  bone  its  entire  length  is 
destroyed,  and  an  ulcerous,  running  open  sore  extends  from  the  knee 
to  ankle  joint  implicating  the  joint,  causing  complete  anchylosis  and 
deformity,  and  that  he  was  often  confiined  to  his  bed  requiring  assistance. 

Such  was  claimant's  condition  as  shown  by  the  evidence  prior  to  the 
amputation  of  the  leg,  and  during  the  period  in  which  he  was  pensioned 

p.  D. — ^VOL.  8 13 
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at  $30  per  month,  and  at  the  date  when  tiie  act  of  AogiiBt  4,  1886, 
became  a  law.  In  view  of  this  evidence  and  under  a  reaeonable  and 
jiUBt  constrnction  of  the  first  claoBe  of  said  act  it  may  be  conceded  that 
one  of  the  prescribed  conditions,  viz,  total  disability  in  the  foot,  existed, 
and  that  it  was  then  a  permanent  specific  disability,  for  which  the  rate 
of  $30  per  month  is  provided  by  law. 

The  second  contention  of  the  attorney  is,  it  being  a  permanent  specific 
disability,  it  was  erroneous  to  apply  the  provisions  of  section  4698^, 
Revised  Statutes,  to  fix  the  date  of  commencement  of  said  increase. 

A  permanent  specific  disability  is  one  described  in  the  statutes  and 
for  which  a  definite  rate  of  pension  is  therein  named.  The  rate  fixed 
by  law  for  a  specific  disability  is  unchangeable  except  through  a  change 
of  the  law. 

The  evidence  and  certificates  of  examining  surgeons  only  serve  to 
establish  the  fact  that  a  permanent  specific  disability  exists,  for  whidi 
the  rate  is  provided.  It  is  apparent,  therefore,  there  can  be  no  increase 
of  pension  for  a  permanent  specific  disability  named  in  the  law. 

The  law  fixes  one  rate  only  for  said  disability  and  provides  for  no 
increase.  As  in  this  case,  another  permanent  specific  disability  may 
arise,  which  is  also  described  in  the  law,  and  for  which  another  and  a 
higher  rate  is  fixed. 

Evidence,  and  even  the  certificates  of  examining  surgeons,  may  also 
be  required  to  establish  the  fact,  and  when  established  the  higher  rate 
of  pension  is  allowed  by  operation  of  law  and  not  by  reason  of  increase 
of  the  specific  disability  for  which  the  lower  rate  was  granted. 

The  evidence  required  to  establish  the  right  to  pension  for  either  of 
the  permanent  specific  disabilities  described  in  the  law,  is  not  unlike 
that  required  in  an  original  claim.  Each  class  stands  independent  of 
that  of  a  lower  grade,  and  appropriate  evidence  is  required  to  establish 
the  right  to  pension  in  either  case. 

The  act  of  August  4,  1886,  became  operative  from  and  after  its  pass- 
age, and  applied  to  all  persons  on  the  pension  rolls  and  all  persons 
hereafter  granted  a  pension,  and  when  the  conditions  prescribed  existed 
it  was  provided  that  they  shall  receive  a  pension  at  $30,  $36  or  $45  per 
month,  as  the  case  may  be. 

Claimant's  right  to  pension  at  $30  per  month  at  the  date  of  the  pass- 
age of  said  act  is  conceded,  although  he  would  have  derived  no  benefit 
therefrom,  as  he  was  then  on  the  rolls  at  that  rate. 

He  established  his  right  to  pension  at  the  rate  of  $36  per  month  under 
the  provisions  of  the  second  clause  of  said  act  by  the  evidence  of  the 
operating  surgeon  and  his  assistant,  showing  that  on  the  19th  day  of 
January,  1893,  the  leg  was  amputated  above  the  knee. 

The  fact  of  amputation  and  the  condition  of  the  stump  was  also  shown 
by  the  certificate  of  the  examining  surgeons  of  January  17,  1894,  about 
a  year  later. 
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When  this  higher  specific  disability  arosei  under  the  manda^tes  of  the 
law — "shall  receive  a  pension  of  $36  i>er  month/' — his  right  to  said  rate 
commenced. 

The  same  is  true  in  all  cases  based  upon  a  like  permanent  specific 
disability.  As  already  stated  the  lawful  rate  for  a  permanent  specific 
disability  can  not  be  increased.  A  higher  rate  is  permissible  only  when 
the  existence  of  another  specific  disability  is  established,  for  which  the 
law  fixes  a  higher  rate. 

It  is  evidently  for  this  reason  that  section  4698^  commences  with  the 
language  "except  in  cases  of  permanent  specific  disabilities,"  thereby 
exempting  that  class,  but  providing  that  the  increased  rate,  based  upon 
general  or  non-specific  disabilities,  shall  commence  from  the  date  of 
medical  examination. 

The  amputation  of  a  hand  or  a  foot,  an  arm  or  a  leg,  causes  a  perma- 
nent specific  disability,  for  which,  in  each  instance,  a  specific  rate  is 
provided  by  law. 

It  is  therefore  held  that  all  claims  for  increase  on  account  of  such 
specific  disabilities,  involving  an  amputation,  are  included  in  the  excep- 
tion contained  in  section  469S|^,  Revised  Statutes,  and  that,  in  such 
cases,  the  increased  rate  should  commence  from  the  date  of  amputation, 
and  not  from  the  date  of  medical  examination. 

Claims  for  increase  on  account  of  other  specific  disabilities  which 
require  a  medical  examination  to  determine  the  fact  of  existence,  and 
date  of  commencement  thereof,  are  not  included  in  the  foregoing  rule, 
and  the  rate  of  increase  therefor  should  begin  at  the  date  of  medical  - 
examination  under  the  provisions  of  section  4698^,  Revised  Statutes. 

In  accordance  with  these  views,  I  am  of  the  opinion  that  the  appeal 
should  be  sustained. 

You  are  therefore  respectfully  directed  to  reopen  the  claim  for  reissue 
and  allow  the  rate  of  $36  per  month  from  January  19,  1893,  date  of 
amputation,  deducting  payments  already  made  during  the  same  period. 

The  views  expressed  in  the  decision  of  January  19,  1895,  in  the  case 
of  Levi  Oarkins,  Company  B,  Seventh  Iowa  Infantry,  Certificate  No. 
116,167,  in  conflict  with  the  foregoing,  are  hereby  revoked. 


bvtdence-mabbiagb. 

Mabt  C.  Buckley  (widow). 

CUumant'a  maniage  to  soldier  in  1877  is  shown  by  record  evidence,  and  she  lived 
with  him  as  a  wife  from  the  time  the  oeremony  was  performed  until  his  death  in 
1884,  and  bore  him  four  children,  who  survived  soldier.  Appellant  was  never 
married  prior  to  her  marriage  with  soldier,  and  no  evidence  appears  in  the  case 
tending  to  show  that  soldier  was  ever  previously  married,  but  all  the  witaeases 
who  have  testified  in  tiie  claim  state  that  they  never  heard  it  intimated  tiiat  he  had 
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been  preTioualy  mairied,  but  prior  to  tiiia  marriage  he  repreeented  himself  to  be  a 
single  man,  and  they  believed  this,  and  have  no  reason  to  believe  otherwise.  H^d, 
That  a  l^;al  marriage  between  claimant  and  soldier  is  proved. 

AmdarU   Secretary  John   M.    Reynolds   to    the    Commissioner   of  Pensions  j 

June  6,  1896. 

William  Buckley  enlisted  in  Company  F,  Twelfth  Maine  Volunteere, 
Ck^tober  15,  1861,  and  was  discharged  April  18,  1866.  He  filed  a  daim 
for  pension  January  26,  1883,  alleging  chronic  diarrhea  contracted  in 
the  service  and  line  of  duty  in  September,  1864.  He  died  October  2, 
1884.  August  23,  1890,  Mary  C.  Buckley  applied  for  pension  under 
the  act  of  June  27,  1890,  as  his  widow,  alleging  that  she  was  married 
to  said  soldier  September  3,  1877,  and  that  four  children  under  the  age 
of  16  years,  the  issue  of  said  marriage,  survived  said  soldier. 

This  claim  (as  also  soldier's  invalid  claim,  widow  completing,)  was 
rejected  December  23,  1895,  on  the  ground  that  claimant,  though  aided 
by  a  special  examination,  has  declared  her  inability  to  prove  that  she 
is  the  legal  widow  of  the  soldier. 

From  this  action  an  appeal  was  filed  March  26,  1896. 

Claimant  has  furnished  record  evidence  of  her  marriage  to  the 
soldier,  and  it  is  shown  that  fi^om  their  marriage  to  his  death  they 
cohabited  together  as  husband  and  wife,  and  four  children  were  bom 
to  them.  There  is  not  a  syllable  in  the  evidence  suggesting  that 
soldier  was  ever  married  prior  to  his  marriage  to  claimant,  and  nothing 
appears  in  the  case  to  warrant  the  rejection  of  the  claim,  unless  the 
fact  that  no  evidence  of  his  whereabouts  from  discharge  in  1866  to 
about  1875  could  be  obtained  was  considered  as  ground  for  such  action. 
No  one  was  interviewed  who  ever  heard  of  or  had  a  suspicion  of  a 
former  marriage  by  soldier.  Claimant  and  her  neighbors  state  that  he 
represented  himself  to  be  a  single  man  when  he  came  to  that  commu- 
nity (Rankin  County,  Miss.),  about  the  year  1876. 

Soldier  enlisted  in  1861  in  Maine,  and  was  discharged  in  1866  at 
Savannah,  Ga.  Claimant  states  that  he  told  her  that  he  had  never 
been  married  prior  to  his  marriage  to  her ;  that  he  said  that  his  home 
was  in  St.  Johns,  New  Brunswick,  where  his  mother  lived ;  that  his 
fether  was  dead,  and  that  he  had  a  brother  living  near  Austin,  Tex.; 
that  soldier  told  her  he  had  traveled  about  a  good  deal  since  his 
discharge  and  had  worked  as  a  farm  hand  at  difierent  places,  among 
others  at  Travis  County,  Tex.,  and  Yazoo  County,  Miss.  Claimant 
says  she  wrote  to  soldier's  mother  and  brother  since  her  husband's 
death,  but  was  never  able  to  get  a  reply,  and  she  had  no  data  as  to 
their  correct  post-oflfice  address,  and  that  soldier  had  not  received 
letters  from  his  family  since  their  marriage,  and  she  has  no  means  of 
proving  that  he  never  was  married  prior  to  his  marriage  to  her,  other 
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than  soldier's  statements.  The  claim  was  sent  to  the  field  for  special 
examination,  and  was  examined  in  the  neighborhood  (Rankin  County, 
Miss.,)  where  claimant  and  soldier  lived  from  the  time  of  their  mar- 
riage to  his  death,  and  in  Polk  County,  Tex.,  where  claimant  now 
lives,  and  her  testimony  has  been  fully  corroborated.  No  effort  was 
made  to  secure  the  testimony  of  any  of  the  soldier's  comrades,  nor  to 
find  any  of  his  relatives. 

The  claimant  has  done  all  she  can  to  prove  that  her  marriage  to 
soldier  was  legal,  and  the  law,  in  the  absence  of  any  fact  or  circum- 
stance indicating  the  contrary,  will  presume  her  marriage  legal.  She 
has  furnished  record  evidence  of  the  celebration  of  a  marriage  between 
herself  and  the  soldier,  and  proved  a  continuous  living  together  from 
the  date  of  the  ceremony  until  soldier's  death. 

If  the  celebration  of  a  marriage  is  proved  the  validity  of  the  marriage,  the  contract, 
and  the  capacity  of  the  parties  is  presumed.     (Stewart  on  Mar.  &  Div.,  Sec.  129.) 

No  facts  have  been  shown  in  this  case  which  raise  a  counter  pre- 
sumption, and  this  being  so,  the  burden  of  proof  is  on  the  Government 
to  show  that  said  marriage  is  invalid. 

The  action  of  your  Bureau  is,  therefore,  reversed. 


titl.e  to  pension— act  june  87,  1890-depenbence. 

Frances  Kendall  (widow). 

1.  Section  3  of  the  act  of  Jnne  27,  1890,  pensions  a  condition. 

2.  The  right  of  a  widow  to  a  pension  under  said  act  most  be  determined  by  her  condition 

at  the  time  she  seeks  to  establish  her  right;  it  is  in  no  way  dependent  npon  or 
connected  with  her  previous  condition. 

3.  Additional  evidence,  filed  with  the  declared  intent  to  show  a  material  change  in 

condition,  since  the  filing  of  original  declaration,  or  the  rejection  of  original  claim, 
must  be  in  support  of  a  new  declaration,  and  can  not  be  considered  as  supplemental 
or  amendatory  to  the  original  declaration. 

Assistant  Secretary  John    M.   Reynolds   to    the    Commissioner   of   Pensions^ 

June  ISj  1896. 

This  is  an  appeal  from  the  refusal,  February  14,  1896,  to  reopen  a 
a  widow's  claim,  declaration  filed  July  31,  1893,  and  it  is  also  a  motion 
to  reconsider  the  action  of  the  Department  in  affirming  the  rejection  of 
said  widow's  claim  June  30,  1894.  Claim  was  rejected  April  3,  1894, 
on  ground  that  claimant  was  not  dependent  within  the  meaning  of  the 
act  of  June  27,  1890. 

On  August  22,  1895,  the  attorney  herein  filed  new  evidence,  tending 
to  show  that  the  financial  condition  of  widow  had  materially  changed 
since  the  Departmental  decision  of  June  30, 1894,  and  claiming  thereby 
that  this  evidence  is,  so  to  speak,  supplemental  to  the  widow's  original 
declaration,  and  should  be  considered  as  a  part  of  said  declaration. 
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It  was  decided  by  the  GommisBioner  of  Pensions,  and  that  decision 
was  sustained  by  the  Department,  that  inasmuch  as  the  claimant  was 
in  possession  of  an  estate,  equivalent  to  a  principal  sum  of  $3,500,  she 
did  not  have  a  pensionable  status.  This  new  evidence  sets  oat  that 
said  principal  sum  has  become  materially  diminished. 

As  I  have  said  in  previous  decisions,  the  act  of  June  27, 1890,  pensions 
a  condition. 

Following  out  this  doctrine  a  widow  must  be  in  a  certain  condition, 
under  section  3  of  said  act,  before  her  right  to  a  pension  arises.  It  has 
been  decided,  as  I  have  stated,  that  claimant  was  not  in  such  a  condi- 
tion when  she  previously  sought  a  pension,  and  that  decision  was  final 
as  far  as  the  condition  that  then  existed  was  concerned.  She  had  no 
right  to  a  pension  at  that  time.  When,  however,  her  condition  mate* 
rially  changes,  she  again  has  the  opportunity  to  establish  her  right,  but 
this  right  must  be  determined  by  her  condition  at  the  time  she  seeks  to 
establish  her  right,  and  it  is  in  no  way  dependent  upon,  or  connected 
with,  her  previous  condition.  The  right  must  stand  or  fell  according 
to  her  condition  at  the  time  when  she  seeks  to  establish  her  right. 
This  right  is  not  a  continuing  right,  but  is  one  that  springs  into  exist, 
ence  by  virtue  of  an  existing  condition.  It  is  clear  that  if  claimant's 
condition  is  different  from  that  on  July  31, 1893,  she  must  set  out,  by  a 
declaration,  her  condition  as  it  now  exists,  and  base  her  right  upon  that 
condition. 

The  action  apx>ealed  from  is  affirmed,  and  the  motion  for  reconsidera- 
tion is  overruled. 


SPECTFIC  DISABFLITY  DEFTN^ED— IWCRBASK— COMMKNCEMBNT  OF 

PENSION. 

William  H.  Pabkeb  (deoeased). 

A  permanent  specific  disability  within  the  parview  of  section  46961,  Revised  Statates, 
is  one  which  is  dne  to  woand,  injury,  or  disease,  contracted  in  the  military  or  naval 
service  of  the  United  States,  and  in  line  of  duty,  and  which  is  unchanging  in  character, 
and  which,  when  once  established,  does  not  require  subsequent  medical  examination  to 
determine  its  existence,  and  is  i^articularly  enumerated  or  classified,  and  for  which 
a  fixed  and  definite  rate  of  pension  is  named  in  the  law;  as  the  loss  of  a  hand,  foot, 
arm,  or  a  leg. 

Amataivt  Secretary  John  M,   Reynolds    to    the    Commisaianer    of  PensionSj 

January  19,  1895, 

This  is  a  motion  for  reconsideration  of  the  Department  decision  of 
February  14,  1893,  in  the  increase  claim  of  William  H.  Parker, 
deceased  (Certificate  No.  18,071),  late  of  Company  F,  Second  New 
York  Volunteer  Cavalry,  upon  the  ground  that  it  was  in  violation  of 
section  4698^  of  the  Revised  Statutes,  and  also  upon  the  ground  of 
objectionable  language  contained  in  the  decision. 
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The  language  objected  to  is  foond  in  the  Beventh  paragraph  of  the 
decision,  and  is  as  follows : 

The  foregoiDg  statement  of  the  former  action  of  yonr  Bureau  in  the  adjudication  of 
tiiis  claim  renders  it  veiy  apparent  that  the  soldier  and  this  appellant  have  not  only 
met  with  more  than  justice,  but  have  been  treated  with  extreme  liberality  in  the 
adjustment  of  the  rates  of  pension  that  have  been  allowed,  and  that  this  appeal  is 
without  reason  or  merit. 

Appellant  alleges  in  effect  that  the  imputation  conveyed  by  this 
language  charges  her  with  asking  for  and  receiving  ''more  than  justice 
from  the  Government." 

The  Department  can  not  undertake  to  be  answerable  for  the  particu- 
lar language  used  by  previous  administrations  in  the  discussion  of  a 
case,  especially  if  the  language  complained  of  can  be  stricken  from  the 
opinion  and  yet  not  change  the  result. 

The  decision  of  the  Department  was  contained  in  the  last  paragraph 
of  the  opinion,  aud  is  as  follows : 

The  action  of  your  Bureau  in  this  claim  was  strictly  in  accordance  with  the  provisions 
of  the  law,  was  manifestly  correct  and  proper,  and  is  hereby  affirmed. 

This  language  relieves  the  claimant  of  any  imputation  of  having 
received  "more  than  justice,"  as  what  she  received  was  received 
through  the  action  of  your  Bureau,  and  was  found  to  be  strictly  in 
accordance  with  law. 

The  other  objection  is  that  the  action  was  not  in  accordance  with  the 
provisions  of  section  4698^,  Revised  Statutes,  which  provides  as 
follows: 

Except  in  cases  of  permanent  specific  disabilities  no  increase  of  pension  shall  be 
allowed  to  commence  prior  to  the  date  of  the  examining  suigeon's  certificate  establishing 
the  same,  made  under  the  pending  claim  for  increase,  and  in  this,  as  well  as  all  other 
cases,  the  certificate  of  an  examining  surgeon,  or  a  board  of  examining  suigeons,  shall 
be  subject  to  the  approval  of  the  Commissioner  of  Pensions. 

If  soldier's  disability  was  a  "  permanent  specific  disability  "  within 
the  meaning  of  this  section  the  contention  of  claimant  would  be  well 
taken. 

Soldier's  disability  for  which  he  was  pensioned  was  gunshot  wound 
of  right  knee  and  hip,  rheumatism,  and  resulting  general  paresis. 

In  claimant's  application  for  increase,  filed  November  16, 1887,  she 
describes  soldier's  disability  as  follows : 

Gunshot  wound  of  right  thigh  and  knee  and  resulting  in  necrosis  and  chronic  abscees. 
Additional  pension  is  also  claimed  on  malaria  and  rheumatism  contracted  at  or  near 
Manassas,  Va.,  about  May,  1862,  caused  by  exposure  in  the  service;  also  injury  to  spine 
and  partial  paralysis  incurred  at  or  near  Manassas,  Va.,  about  August,  1862,  by  his 
horae  falling  on  him.  These  disabilities  have  resulted  in  insanity  and  loss  of  sight  of 
light  eye  Septemb^,  1880. 

In  the  application  for  increase  filed  by  soldier  March  29, 1887,  he 
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describeB  his  disability  as  wound  in  right  thigh,  hip,  and  knee,  the  ball 
in  the  hip  wound  passing  into  his  groin,  affecting  his  spine,  and 
resulting  in  disease  of  the  eyes. 

These  disabilities  are  none  of  them  such  as  are  designated  in  the 
pension  laws  as  ''  permanent  specific  disabilities  "  and  coming  within 
the  exception  of  section  4698^  of  the  Eevised  Statutes. 

A  permanent  specific  disability  is  one  that  is  due  to  wounds,  injories, 
or  disease  contracted  in  the  service,  and  in  line  of  duty,  and  which  is 
unchanging,  fixed,  and  permanent  in  character,  and  which,  when  once 
established,  does  not  require  subsequent  medical  examinations  to 
determine  its  existence  or  continuance,  and  which  disability  is  particu- 
larly enumerated  or  classified,  and  for  which  a  fixed  and  definite  rate 
of  pension  is  named  in  the  law ;  as  for  example,  the  loss  of  both  feet, 
both  hands,  one  foot  and  one  hand,  as  provided  in  section  4697,  Revised 
Statutes;  the  loss  of  an  arm  at  or  above  the  elbow,  or  a  leg  at  or  above 
the  knee,  as  provided  in  the  act  of  June  18,  1874,  and  act  of  March  3, 
1883 ;  the  loss  of  one  hand  or  one  foot,  or  total  and  permanent  disa- 
bility in  both,  as  provided  for  in  act  of  February  28,  ;1877 ;  loss  of  both 
hands  or  both  feet,  as  provided  for  in  the  act  of  June  17,  1878,  and  the 
act  of  March  3,  1879 ;  amputation  of  leg  at  hip  joint,  as  provided  for  in 
the  act  of  March  3,  1879,  and  the  act  of  August  4,  1886 ;  loss  of  arm  at 
the  shoulder  joint,  as  provided  for  in  the  act  of  March  3,  1886,  and  act 
of  August  4,  1886. 

Attorney  Gteneral  Devens  rendered  a  decision  on  May  17, 1879,  in  the 
case  of  Henry  Hutchinson,  who  had  applied  for  pension  for  loss  of  leg 
and  partial  loss  of  use  of  right  arm,  and  who  had  been  pensioned  at 
$18  per  month,  for  the  specific  disability  due  to  loss  of  leg,  which  was 
the  fixed  rate  at  that  time.  He  was  granted  an  increase  of  $24  under 
the  provisions  of  section  4698,  Brcvised  Statutes,  which  provided  that 
rate  for  those  who  had — 

Lost  one  hand  and  one  foot,  or  been  totally  and  permanently  disabled  in  the  same,  or 
otherwise  so  disabled  as  to  be  incapacitated  for  manual  labor. 

His  increased  rate  of  $24  was  made  to  commence  on  the  date  of  his 
medical  examination,  October  3, 1877,  and  the  question  was  presented 
whether  the  loss  of  leg  and  the  \^  rating  for  injury  to  arm  disabling 
him  for  manual  labor  constituted  a  case  of  specific  or  non-specific 
disability  under  section  4698^,  Eevised  Statutes. 

The  Attorney  General  said : 

Upon  this  state  of  facts  you  suggest  these  two  inquiries: 

1.  Does  incapacity  to  perform  manual  labor,  arising  from  causes  like  the  above 
mentioned,  constitute  a  specific  disability  within  the  meaning  of  section  4698^  of  the 
Kevised  Statutes? 

2.  If  it  does,  have  I  (the  Secretary  of  the  Interior)  the  right  now  to  allow  him  back 
pension  from  June  6,  1866,  at  the  rates  claimed,  the  disability  in  the  arm  having  been 
shown  in  each  of  his  applications  for  pension  ? 
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1.  I  think  ibe  disabilitieB  which  are  to  be  deemed  '  *  specific ' '  are  those  specified  in  the 
aboye-cited  statutes — sach  as  the  loss  of  a  hand,  foot,  or  eye.  Injuries,  like  those  sos- 
tained  by  Mr.  Hutchinson,  requiring  medical  examination  to  ascertain  and  declare  their 
nature  and  extent,  and  as  to  the  efiPect  of  which  there  is  room  for  difference  of  opinion, 
I  do  not  consider  ''  specific''  disabilities. 

2.  The  answer  I  have  felt  constrained  to  give  to  the  first  question,  obviates  the  neces- 
sity for  considering  the  second. 

In  the  case  of  De  Tar  (4  P.  D.,  130),  appellant  was  a  captain,  and 
was  disabled  by  the  amputation  of  his  right  leg  below  the  knee,  and 
by  a  right  inguinal  hernia.  He  was  pensioned  at  120  a  month  from  the 
date  of  discharge,  $24  a  month  from  March  3,  1883,  and  $30  a  month 
from  May  21,1884. 

Claimant  appealed,  contending  that  he  was  improperly  rated. 
Assistant  Secretary  Bussey,  in  rendering  the  opinion  in  that  case,  said: 

The  highest  rate  provided  for  this  captain,  whatever  the  number  and  extent  of  his 
disabilities,  was  originally  |20  a  month.  Three-fifths  of  this  may  be  said  to  have  been 
due  to  bis  rank,  as  an  enlisted  man,  for  the  same  disability  would  have  received  only  $8 
a  month.  An  amputation  below  the  knee  is  synonymous,  in  the  law,  with  the  loss  of  a 
foot  The  loss  of  this  officer's  foot  was  snch  a  disability  as  originally  entitled  him  to 
the  highest  rate  known  to  the  law.  For  this  reason,  although  he  had  also  a  hernia,  his 
pension  could  not  have  been  greater  than  |20  a  month. 

The  law  is  still  the  same,  excepting  that  Congress  has  from  time  to  time  taken  up 
certain  disabilities  and  named  them  in  the  statutes  and  provided  special  rates  for  them. 
These  became  known  thenceforward  as  ^*  specific"  disabilities.  Hence  the  same  disa- 
bility may  be  specific  at  one  date,  but  not  at  an  earlier  date.  The  loss  of  one  foot  first 
became  specific,  so  as  to  increase  the  total  pension  of  a  captain,  on  the  3d  of  March, 
1883,  and  the  rate  of  $24  was  then  specified  for  it.  A  hernia  has  never  been  so  specified, 
and  a  pension  on  account  of  it  is  therefore  rated  under  the  original  law.  The  appellant 
did  not  prosecute  his  claim  for  hernia  at  first,  and  did  not  need  to.  Entering  the  case  as  it 
does  under  the  original  law,  this  disability  must  be  governed  by  section  4698}  of  the 
Revised  Statutes. 

This  subject  was  very  fully  considered  in  the  case  of  Batchelor  E. 
Beachman  (7  P.  D.,  249). 

Such  permanent  specific  disabilities,  when  once  established,  require 
no  further  medical  examination,  and  the  pension  in  such  cases  com- 
mences from  the  date  of  filing  the  declaration,  if  filed  subsequent  to 
the  30th  of  June,  1880,  upon  proof  that  the  disability  then  existed,  or 
from  the  date  of  the  act  authorizing  the  same. 

In  applications  for  increase  based  upon  such  permanent  specific 
disabilities,  the  commencement  is  not  limited  by  the  date  of  the 
examining  surgeon's  certificate,  although  it  might  occur  that  the  evi- 
dence which  first  established  the  existence  of  the  permanent  specific 
disability  might  fix  the  date  of  commencement. 

In  the  case  of  general  and  equivalent  disabilities  the  rule  is  different, 
and  such  cases  are  plainly  within  the  plain  letter  and  intent  of  section 
4698|,  Revised  Statutes,  and  the  reason  therefor  is  apparent.  The  &ct8 
ueoeasary  to  the  determination  of  the  degree  of  disabilily  in  cases  of 
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general  or  equivalent  difiabilitiefi  are  mainly  medical,  and  should  properly 
be  established  by  expert  medical  evidence,  such  as  is  furnished  by  the 
certificates  of  the  examining  surgeon  or  board  of  surgeons. 

As  the  disability  for  which  increase  was  allowed  in  the  case  under 
consideration  was  not  specific,  it  was  properly  made  to  commence  from 
the  date  of  the  medical  examination  establishing  the  same,  which  was 
April  28, 1888,  notwithstanding  the  fact  that  the  same  condition  then 
found  to  exist  had  existed  prior  th^eto. 

For  this  reason  the  motion  for  reconsideration  must  be  denied. 


ATTORNETSBnP— POVTEB  OF  ATTOKNBT— 2VIBENGB. 
E.  H.  OULBK  (oliAIMANT). 

Edgab  T.  Gaddis  (attobnet). 

Where  »  power  of  attornej,  which  is  yaUd  on  its  face,  is  latently  ambignons  because 
there  are  several  claims  to  any  one  of  which  it  may,  by  its  terms,  be  applicable, 
eztrinsio  evidence  is  admissible  lor  the  purpose  of  showing  to  which  one  of  such 
cWins  it  was  intended  to  apply. 

ulsmstan^   Secretary  John   Jf.  Beifnolds   to   the   Commissioner   of  Pentions^ 

May  16  J  1896. 

This  appellant  has  been  denied  recognition  as  attorney  in  the  above 
entitled  claim  (No.  680,032)  on  the  ground  that  the  power  of  attorney 
filed  by  him  does  not  specify  the  claim  to  which  it  was  intended  to 
apply,  there  being  two  pending  claims,  one  under  the  general  law  and 
one  under  the  act  of  June  27, 1890. 

He  contends  in  this  appeal,  filed  November  20, 1895,  that  said  power 
was  intended  to  apply  to  the  general  law  claim,  as  he  had  no  knowledge 
of  any  claim  having  been  filed  under  the  act  of  June  27, 1890. 

Said  power  of  attorney,  which  is  dated  June  24,  1892,  states  this 
i^pellant  is  appointed  attorney  ''  to  prosecute  my  claim  for  original 
pension  No.  680,032,"  etc. 

The  question  presented  is  whether  such  power  is  valid,  and  if  so,  to 
which  of  the  pending  claims  it  should  be  applied. 

This  power  of  attorney  is,  on  its  face,  a  valid  instrument,  and  should, 
under  a  well  known  rule  of  contract  law,  be  given  effiact,  if  it  is  possible 
to  do  so. 

The  only  difficulty  in  giving  effect  to  the  power  of  attorney  arises 
from  facts  not  disclosed  in  the  instrument.  The  fact  that  there  are  two 
pending  original  claims  for  pension,  to  either  of  which  it  may,  by  its 
terms,  apply,  gives  rise  to  a  latent  ambiguity,  which,  under  an  equally 
well  known  rule  of  law,  may  be  explained  by  extrinsic  evidence.  "  That 
is  suffioientiy  certain  which  may  be  made  certain;"  and,  in  such  case, 


Digitized  by 


Google 


DECI8IOXS    RELATING   TO    PENSIONS.  203 

evidence  is  admissible  for  the  purpose  of  showing  what  particular  thing, 
of  the  several  things  to  which  the  instrument  is,  on  its  face,  applicable, 
was,  in  fact,  intended  in  the  instrument. 

As  to  what  evidence  is  thus  admissible,  or  what  is  sufficient  proof  in 
such  case,  I  need  not  state.  Those  are  questions  which  should  properly 
be  first  passed  upon  by  the  Commissioner  of  Pensions. 

Any  decisions  or  parts  of  decisions  in  conflict  herewith  are  hereby 
overruled;  and  your  action  in  this  case  is  reversed,  with  directions  to 
adjudicate  the  case  in  accordance  with  the  views  herein  expressed. 


lUBSTOBATION— MSDICAL.  KVIDBNCB— SKCTION  4719,  BSVISEI> 

STATUTES. 

Mask  6.  Campbell. 

1.  Under  section  4719,  Revised  Statutes,  evidence  of  a  medical  character  as  to  contin- 

uance of  disability  is  an  absolute  necessity  in  establishing  a  claim  for  restoration,  if 
claimant  was  originally  not  exempt  from  biennial  examination. 

2.  The  alleged  loss  of  pension  certificate  and  discharge  papers  in  1882  is  not  a  saturfactory 

explanation  of  fiulure  to  claim  pension  from  1870  to  1889. 

AssigtarU   Secretary  John    M,    Reynolds    to   the    Commissioner  of   Pensions, 

June  6,  1896. 

Appellant  was  a  pensioner,  under  certificate  No.  27,054,  from  June  4, 
1863,  to  September  4,  1864,  at  18  per  month ;  from  September  4,  1864, 
to  March  4, 1869,  at  16  per  month,  and  from  March  4, 1869,  to  Decem- 
ber 4, 1870,  at  14  per  month.  He  then  ceased  to  draw  his  pension,  and 
was  dropped  from  the  rolls  under  section  4719  of  the  Revised  Statutes. 
On  February  1, 1895,  he  filed  his  declaration  for  restoration,  and  his 
claim  was  rejected  February  4, 1896,  because  of  claimant's  acknowledged 
inability  to  prove  continuance  of  disability  from  date  of  dropping  up  to 
the  present  time.     An  appeal  is  filed  April  18, 1896,  aUeging  error  in  law. 

The  issue  made  in  the  appeal  is,  that  the  act  of  June  21,  1879,  which 
abolished  biennial  examinations,  did,  by  its  terms,  repeal  so  much  of 
said  section  4719  as  required  medical  evidence  as  to  continuance  of 
disabUity  in  cases  of  pensioners  dropped  from  the  rolls ;  for  appellant 
says: 

The  repeal  of  the  law  requiring  biennial  examinations  neoeaaarily  carried  with  it  aU 
matteis  in  which  the  question  of  biennial  examinations  was  at  issue. 

The  fallacy  of  attorney's  contention  is  apparent  upon  a  reading  of  the 
said  section.  The  statute  states,  after  providing  for  the  dropping  of  the 
name  from  the  rolls,  that  such  an  act  shall  be — 

Subject  to  the  ri^cht  of  restoration  to  the  same,  on  a  new  application,  *  *  *  accom- 
panied by  evidence,  and  by  medical  evidence,  in  cases  of  invalids  who  were  not  exempt 
from  biennial  examinations,  as  to  the  continuance  of  the  disability. 
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There  can  be  no  question  but  that  claimant  was  not  exempt,  formerly, 
from  biennial  examinations.  His  examination  in  1863,  when  his  origi- 
nal claim  commenced,  showed,  in  the  words  of  the  examining  surgeon, 
that  his  disability  was  "  temporary."  The  record  shows  that  his  pension 
was  reduced  from  $8  to  $6,  and  from  $6  to  $4,  inside  of  six  years ;  and 
the  presumption  set  out  in  section  4719  is  strengthened  by  this  part  of 
the  history  of  the  case.  Under  said  section,  claimant  must  do  two 
things  before  he  can  be  restored:  first,  furnish  satisfactory  evidence 
why  he  did  not  claim  pension  from  1870  till  1889 ;  he  gives  but  one 
reason  for  not  drawing  his  pension,  viz.,  that  in  1882  he  lost  his  pension 
certificate  and  discharge  papers.  Second,  he  must  produce  medical 
evidence  of  continuance  of  disability  from  date  of  dropping  up  to  date 
of  application. 

He  admits  that  he  can  not  produce  any,  but  gives  as  his  reason  that 
he  has  not  lived  in  any  one  place  any  length  of  time,  that  he  made  bat 
few  acquaintances,  etc.,  and  the  only  doctor  that  he  remembers 
employing  has  "  moved  away." 

It  is  well  to  note,  at  this  point,  that  the  examining  board  of  surgeons 
find  no  evidence  of  chronic  diarrhea,  one  of  his  former  pensioned 
causes.  I  am  of  the  opinion,  in  accordance  with  previous  rulings  of 
the  Department,  that  a  claimant  for  restoration,  in  a  case  like  the  one 
at  bar,  must,  under  section  4719,  produce  medical  evidence  or  evidence 
of  like  character  showing  continuance  of  disability.  This,  claimant  has 
not  done ;  neither  are  his  reasons  for  his  inability  to  do  so  entirely  sat^ 
isfactory.  I  am  also  of  the  opinion  that  claimant  has  not  satisfactorily 
accounted  for  his  omission  to  draw  his  pension  during  the  interim 
between  1870  and  1889,  and  that  the  presumption  attaching  to  claimant, 
by  reason  of  section  4719,  has  not  been  overthrown. 

The  action  appealed  from  is  affirmed. 


RESTORATION-DECLARATION. 

Theodore  Chibcaden. 

Pension  was  granted  nnder  the  act  of  Jane  27^  1890,  and  sabseqnently  penuonei^s  name 
was  dropped  from  the  rolls.  In  a  daim  for  restoration  he  failed  to  state  he  had 
served  ninety  days  and  received  an  honorable  dischaige. 

Held:  As  safficient  data  was  furnished  in  the  declaration  to  establish  daimant^s 
identity,  that  he  claimed  restoration  on  aocoant  of  thesamecanaesof  diaability,  and 
that  the  omission  had  been  supplied  in  his  original  declaration,  which  was  a  part  of 
the  record  history  of  the  case,  the  declaration  should  be  accepted  as  sufficient. 

Assistant   Secretary   John    if.  Reynolds   to    the    Commissioner    of  PensianSy 

June  6,  1896, 

The  attorney  in  this  case  filed  an  appeal  March  23,  1886,  from  the 
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refusal  of  yo.nr  Bnreau  to  accept  a  declaration  for  restoration  of  pension 
under  the  act  of  Jnne  27, 1890,  as  a  valid  declaration. 

It  appears  that  a  declaration  for  pension  was  Med  August  5,  1890, 
under  tiie  act  of  June  27, 1890,  wherein  all  the  averments  necessary  to 
an  original  declaration  were  set  forth,  and  in  which  disability  was 
alleged  from  disease  of  legs,  bsM^k,  throat  and  lungs,  results  of  measles. 
The  claim  was  allowed  (Certificate  No.  644,560)  from  date  of  filing,  at 
the  rate  of  16  per  month,  the  requisite  degree  of  disability  having  been 
accepted  fi^m  "  disease  of  eyes  and  throat."  Pensioner's  name  was 
dropped  from  the  rolls  October  11,  1894,  for  the  reason  he  was  not 
ratably  disabled  for  earning  a  support  by  manual  labor. 

A  claim  for  restoration  was  rejected  January  15, 1896. 

Another  claim  for  restoration  was  filed  February  28,  1896,  in  which 
the  organization  of  service,  the  number  of  his  certificate,  and  date  of 
last  payment  were  given,  and  that  he  was  pensioned  at  $6  per  month 
on  account  of  disease  of  eyes  and  throat,  and  was  dropped  from  the 
rolls,  on  the  ground  of  not  being  entitled  to  a  rating  under  said  act ; 
and  believing  great  injustice  was  done,  as  he  was  then  totally  disabled 
for  manual  labor,  he  asked  to  be  restored  to  the  rolls  from  the  date  of 
dropping.  In  a  communication  from  your  Bureau  dated  March  16, 
1896,  he  was  informed  that  said  declaration  for  restoration  was  invalid — 

For  the  reason  it  fiuls  to  state  service  of  ninety  or  more  days  in  the  military  or  naval 
servioe  of  the  United  States  in  the  war  of  the  rebellion  and  an  honorable  discharge. 

It  is  from  this  action  the  appeal  was  filed,  the  contention  being  that 
the  data  required  is  unnecessary  for  the  reason  that  it  was  fully  set 
forth  in  his  original  declaration,  and  pension  was  granted  thereunder, 
citing  two  former  Departmental  decisions.  There  appears  to  have  been 
no  prescribed  form  for  a  declaration  for  restoration  of  a  pension  granted 
under  the  act  of  June  27,  1890. 

If  a  pension  has  been  granted  under  said  act,  it  must  be  assumed 
that  all  the  necessary  averments,  under  the  law,  were  set  forth  in  the 
original  declaration. 

In  a  claim  for  restoration  based  upon  the  same  causes  of  disability, 
the  question  of  identity  first  arises,  whether  the  claimant  is  the  same 
person  who  executed  the  original  declaration,  and  was  pensioned 
thereunder. 

If  new  causes  of  disability  are  alleged  in  the  claim  for  restoration,  it 
is  so  far,  an  original  declaration  and  the  allegations  necessary  to  an 
original  application  must  be  supplied. 

In  this  case  no  new  causes  of  disability  are  alleged  in  the  declaration 
for  restoration  filed.  Sufficient  data  is  furnished  to  establish  beyond 
question  the  identity  of  the  claimant  with  the  pensioner  under  Certifi- 
cate No.  644,560,  with  the  allegation  that  the  action  of  dropping  was 
unjost,  as  he  was  then  unable  to  support  himself  by  manual  labor. 
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The  fitctB  of  ninety  days'  service  and  an  hcmorable  discharge  were 
alleged  under  oath  in  the  original  declaration  and  also  in  the  daim  for 
restoration  which  was  rejected  January  16,  1896.  His  allegations  in 
that  respect  are  corroborated  by  the  record,  in  view  of  which  the  original 
claim  was  favorably  adjudicated.  Such  being  the  case,  and  there  being 
no  prescribed  form  for  declaration  for  restoration  based  upon  the  same 
cause  of  disability,  I  am  unable  to  see  the  necessity  for  a  repetitioii  of 
former  allegations  in  that  respect. 

A  similar  question  arose  in  the  claim  for  restoration  of  Napoleon 
Hamilton,  certificate  No.  691,403,  wherein  the  claimant  set  forth  ''  tiie 
disabilities  for  which  he  was  pensioned,"  without  naming  the  particolar 
causes  of  disability. 

Under  date  of  September  13,  1895,  the  Department  held  on  appeal 
that  the  application  was  sufficient,  that  it  was  not  essential  that  the 
disabilities  should  be  more  specifically  mentioned.  Also  in  the  claiiii 
for  restoration  of  James  A.  Hill,  Certificate  No.  840,888,  it  having  been 
held  the  declaration  was  invalid  for  the  reason  that  it  failed  to  state 
claimant  was  incapacitated  from  earning  a  support  by  manual  labor, 
and  that  the  causes  of  disability  were  permanent  and  not  due  to  vicious 
habits,  the  action  of  your  Bureau  was  reversed  on  appeal,  February  29, 
1896,  it  being  held  that  the  declaration  for  restoration  was  sufficient. 

I  am  likewise  of  the  opinion  that  the  declaration  for  restoration  in 
the  claim  now  under  consideration  should  not  be  held  as  invalid. 

The  omissions  upon  which  the  adverse  a^stion  is  based  were  previously 
supplied  under  oath,  and  are  a  part  of  the  case.  Your  action  in  that 
respect  is  therefore  reversed,  and  the  case  is  returned  for  adjudication 
accordingly. 

x^s-ONS  CLAIM,  on:e:  FEB— additional  fbe. 

Patrick  McEneany  (claimant). 
James  H.  Spaldiko  (attobitet). 

An  attomej)  who  is  a  member  of  a  firm  which  received  the  fall  oontiaot  fee  in  the 
original  daim,  is  not  entitled  to  an  additional  fee  in  a  claim  for  rerating  or  reioBoe 
to  correot  the  date  of  the  commencement  of  pension  aUowed  in  the  original  olaim. 

Asmtant  Secretary  John  Jf.    Reynolds    to    the    Commisdoner  of   Pensions, 

May  16,  1896. 

James  H.  Spalding,  of  Washington,  D.  C,  appealed  January  10, 1896, 
in  the  matter  of  fee  on  the  issue  of  February  13, 1895,  in  the  claim 
under  the  act  of  June  27, 1890,  of  Patrick  McEneany. 

The  first  claim  filed  on  behalf  of  the  soldier  under  the  act  of  June 
27,  1890,  was  rejected  in  July,  1893,  George  D.  Allen,  of  Las  Vegas, 
New  Mexico,  being  the  recognized  attorney.    On  April  20, 1894,  Harvey 
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Spalding  &  Sons,  of  which  firm  the  appellant  is  a  member,  filed  a  new 
declaration  and  eecnred  the  allowance  of  pension  July  9,  1894,  at  the 
rate  of  $12  per  month  from  April  20, 1894. 

Angnst  14, 1894,  the  appellant  filed  a  declaration  for  rerating,  and  on 
February  13,  1895,  there  was  a  "reissne  to  correct  the  date  of  com- 
mencement to  December  19,  1891." 

From  this  action  no  i^peal  was  taken,  but  from  the  action  of  the 
Bureau  disallowing  a  fee  Mr.  Spalding  has  entered  this  appeal. 

As  the  issue  of  February  13, 1895,  was  a  reissue  to  correct  the  date 
of  commencement  of  pension,  as  shown  by  the  record  (which  is  held  to 
be  conclusive  on  appeal  in  a  fee  case),  the  only  question  to  determine 
is,  whether  the  appellant,  under  the  foregoing  conditions,  is  entitled  to 
a  fee  in  this  case,  in  securing  reissue  to  correct  date  of  commencement 
of  pension. 

In  this  case  the  firm  of  Harvey  Spalding  &  Sons  superseded  the 
original  attorney  in  the  matter  of  recognition,  and  the  services  he  per- 
formed inured  to  their  benefit.  It  would  follow  that  the  obligations  of 
the  original  attorney  under  his  contract  with  the  claimant  devolved 
upon  Messrs.  Spalding  &  Sons.  I  am  of  the  opinion  that  this  position 
is  greatly  strengthened  by  the  fibct  that  a  degree  of  disability  due  to 
causes  alleged  in  one  declaration,  in  conjunction  with  that  due  to  addi- 
tional causes  alone  alleged  in  another  declaration,  gives  title  to  pension, 
when  if  the  declarations  were  considered  as  the  bases  of  separate  and 
distinct  claims,  title  to  pension  would  be  denied. 

The  fact  that  the  firm  of  Messrs.  Spalding  &  Sons  were  obligated  to 
perform  the  services  that  were  performed  by  the  appellant,  and  that 
were  paid  a  fee  to  perform  those  services,  determines  the  question 
at  issue. 

In  the  case  of  Alfred  Halstead  (7  P.  D.,  859)  the  Department  held: 

If  the  claim  for  rerating  is  filed  by  the  attorney  in  the  original  claim  and  is  based 
upon  a  riglit  existing  when  his  original  contract  to  prosecute  the  claim  was  made,  he  is 
not  entitled  to  another  fee,  it  being  his  duty  under  his  original  contract  to  perform  all 
&e  services  neoesaary  to  obtain  the  ooneot  date. 

It  has  been  repeatedly  held  by  the  Department  that  when  an  attorney, 
who  has  been  paid  a  fee  of  $25  (the  full  contract  fee),  enters  into  a 
partnership,  and  the  firm  files  new  articles  of  agreement,  no  fee  can  be 
paid  to  the  firm  for  completing  the  claim  for  disabilities  pending  when 
the  certificate  issued  on  which  the  attorney  received  the  $25,  but  not 
included  in  such  certificate. 

I  fail  to  perceive  any  reason  why  a  different  rule  should  obtain  where 
a  firm  has  received  the  full  contract  fee,  and  subsequently  a  member  of 
that  firm,  and  while  a  member  of  it,  should  perform  the  services  that 
said  firm  is  obligated  to  perform.  The  appellant  is  under  the  same 
obligations  as  the  original  attorney,  and  the  fee  to  which  Mr.  Spalding 
is  entitled  has  been  paid  him. 
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Under  the  foregoing  decisions,  he  is  not  entitled  to  an  additional  fee, 
in  a  ease  where  reissue  has  been  made  to  correct  the  date  of  oommence- 
ment  of  pension,  for  the  reason  assigned  in  the  Halstead  case  (sapra). 

As  the  Bureau  denied  the  appellant  a  fee  on  the  ground  indicated, 
its  action  is  affirmed. 


bestobation-ikcrbasic— pracnce. 

Thomas  Mallon. 

The  adjndication  of  a  claim  for  restoratioii  to  a  rate  from  which  claimant  had  been 
rednoed,  as  a  claim  for  increase,  is  error. 

Aasigtant    Secretary    John   M.   Reynolds   to   the    Commissioner   of   PentianSj 

February  <9,  1896, 

Claimant  on  December  16,  1895,  filed  his  appeal  from  the  action  of 
your  Bureau  of  October  28,  1895,  adjudicating  his  claim  for  restoration 
of  his  former  rate  of  $12  per  month,  as  a  claim  for  increase,  and  holding 
that  he  was  not  entitled  to  an  increase  above  $6  per  month. 

Claimant  contends  that  he  never  filed  a  claim  for  increase,  but  that 
he  did  file  a  claim  for  restoration,  on  June  21, 1895,  for  restoration  of 
his  $12  rate  from  which  he  had  been  reduced  to  $6  per  month  from 
March  4,  1895. 

It  appears  from  the  records  of  the  case  that  claimant  was  pensioned 
February  26,  1892,  at  112  per  month,  under  the  provisions  of  section  2, 
of  the  act  of  June  27, 1890,  for  disability  due  to  rheumatism  and  disease 
of  heart.  In  his  application  upon  which  his  claim  was  adjudicated,  be 
alleged  as  cause  of  disability  rheumatism,  deafiiess,  lame  back,  and 
disease  of  heart.  In  his  medical  examination  of  July  2,  1891,  upon 
which  his  claim  was  adjudicated,  he  was  rated  ^  for  slight  deafness  of 
left  ear,  y^  for  rheumatism,  ^^  for  disease  of  heart,  and  ^  for  disease 
of  digestive  organs  and  rectum.  Claimant's  age  was  stated  to  be  52 
years  at  date  of  this  examination.  Without  any  new  sworn  testimony 
or  medical  examination,  your  Bureau  on  March  27,  1895,  reduced  his 
rate  from  $12  to  $6  per  month,  the  reduction  to  take  effect  from  March 
4,  1895.  Notice  of  reduction  appears  to  have  been  served  on  claimant 
January  21,  1895. 

On  June  21, 1895,  claimant,  by  his  attorney,  filed  an  application  for 
''restoration  to  the  rolls  at  maximum  rate  from  date  of  reduction," 
alleging  that  he  was  wholly  disabled  for  manual  labor. 

This  application  was  entered  upon  the  face  brief  of  this  case  as  a 
declaration  for  increase,  and  the  same  was,  on  October  28,  1895,  adjudi- 
cated in  accordance  with  the  approval  of  the  medical  referee,  as  follows : 

No  increase;  rheumatisin  and  disease  of  heart,  $6. 
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Claimant  appears  to  have  been  accorded  a  medical  examination  upon 
his  application  for  restoration,  July  24, 1895,  in  which  certificate  the 
board  certify  to  his  condition  as  follows: 

Pnlae  rale,  sitting,  76;  lespiiation,  normal;  temperature,  normal;  height,  5  feet  3} 
inches;  weight,  116  pounds;  age,  59  years;  skin,  fair,  fairly  nourished,  hands  show 
lahor,  teeth  very  poor,  tongne  fairly  normal,  throat  congested,  gams  spongy  and 
retracted.  Liver,  dollness  from  seventh  rib  to  free  border.  Spleen  normal.  Abdomen 
flat.  No  abdominal  tenderness.  Anas  relaxed  and  slightly  prolapsed.  Mncons  mem- 
brane congested  of  the  rectum.  Both  shoulders  creaky.  Both  knees  creaky.  Lumbar 
muscles  tender.  Muscles  of  left  scapula  tender.  Heart  enlaiged.  Left  ventricle 
dilated.  Apex  beat  2}  inches  below  and  IJ  inches  to  right  of  nipple.  First  sound  is 
increased,  weakened  and  muffled,  and  sound  fairly  normal.  Percassion  normal. 
Respiration  murmur  weakened  posteriorly  and  increased  over  right  lung  anteriorly. 
Normal  over  left  lung  anteriorly. 

Bheumatism,  ^.    Disease  of  heart,  ^, 

In  both  ears  applicant's  hearing  is  dulled,  but  he  can  hear  ordinary  conversation  at  6 
feet  when  he  is  paying  attention.  Rheumatism  of  left  wrist  was  located  because  of  an 
injury  received  in  the  service,  the  exact  circumstances  of  which  he  does  not  remember. 
Wrist  tender  and  weak.  No  other  disability  found.  All  other  joints,  muscles  and 
tendons  normal  except  as  noted  above. 

No  sign  of  injury  of  left  wrist  visible. 

Without  passing  npon  the  merits  of  the  claim,  or  whether  the  claimant 
in  this  case  is  or  is  not  entitled  to  more  than  $6  per  month,  I  am  of  the 
opinion  that,  as  a  matter  of  practice,  the  action  taken  was  irregular 
and  should  be  reversed.  There  is  a  broad  distinction  between  an 
application  for  restoration  of  a  rate  from  which  claimant  had  been 
reduced,  and  an  application  for  increase. 

An  application  for  restoration,  while  it  may  involve  increase  of  rate, 
IB  broader  and  reaches  further  than  an  application  for  increase,  and  if 
allowed  pension  must  date  from  the  time  of  reduction  and  claimant  be 
placed  in  statu  quo,  if  the  degree  of  disability  remains  unchanged, 
while,  under  an  application  for  increase  for  non-specific  disability, 
increase,  if  allowed,  dates,  only  from  the  time  of  the  official  medical 
examination  establishing  the  increased  degree  of  disability,  in  accord- 
ance with  the  provisions  of  section  4698J,  Revised  Statutes. 

In  the  case  of  E.  P.  Shaw,  Certificate  No.  26,093,  decided  by  Acting 
Secretary  Oowen,  June  16,  1875  (Pen.  Dig.  1885,  p.  424),  it  was  held 
that: 

Apart  from  tbe  question  of  injudtioe  involved  in  this  case,  the  action  referred  to  has, 
in  my  Judgment,  no  just  application  in  any  case  where  a  pension  has  been  reduced  in 
rate,  and  the  pensioner  applies  for  its  restoration  to  the  rate  originaUy  allowed.  Such 
an  application  is  obviously  not  a  claim  for  increase  as  contemplated  by  section  4698^, 
bat  rather  as  a  protest  against  the  reduction. 

I  am  of  the  opinion  that  good  practice  requires  applications  for 
restoration  to  be  adjudicated  as  such,  and  not  treated  as  an  application  for 
increase,  and  for  this  reason,  only,  the  action  appealed  from  is  reversed. 

p.   D. — VOL.   8 14 
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bvibekce-prior  marbiage. 

America  Hooker  (widow). 

doiiiuuit  being  nnable  to  prove  whether  soldier  had  been  pievioiiBly  married,  and  iben 
being  no  evidence  to  indicate  that  sach  was  a  fact,  bnt  all  the  evidence  rather  ahow- 
mg  that  there  was  no  snch  prior  marriage,  the  burden  of  secnring  the  necenary 
evidence  is  npon  the  Government,  as  held  in  the  case  of  the  widow  of  Ami  Kim- 
ball, No.  586,051,  decided  April  4,  1896,  and  the  action  of  rejection  is  revetaed  iu 
order  that  the  claim  may  be  specially  investigated. 

Assistant  Secretary  John    M.   Reynolds  to    the   Commissioner  of   PensumSf 

June  13  J  1896. 

This  daim,  No.  494,744,  of  America  Hooker,  widow  of  Adelbert  L. 
Hooker,  late  of  Elgin  Battery,  Blinois  Artillery  (Captain  Kennick's  Bat- 
tery, Illinois  Artillery),  and  One  hundred  and  fifth  CompaDy  Second  Bat- 
tallion  Veteran  Beserve  Corps,  for  pension  as  widow  under  act  of  June  27, 
1890,  was  filed  July  10, 1890,  and  was  rejected  March  14, 1896,  on  the 
ground  of  claimant's  declared  inability  to  prove  that  soldier  had  not 
been  previously  married,  or  that  she  is  his  legal  widow.  From  this 
action  an  appeal  was  entered  April  21, 1896. 

The  evidence  shows  that  claimant  was  married  to  the  soldier  Feb- 
ruary 2,  1885 ;  that  her  former  husband  had  died  January  10, 1882 ; 
and  that  the  soldier  died  April  10, 1887.  The  claimant  makes  this 
statement:  That  she  is  unable  to  prove  the  fact  as  to  whether  the  sol- 
dier was  ever  married  before  his  marriage  to  her,  by  either  record  evi- 
dence or  the  affidavits  of  witnesses.  She  has  diligently  endeavored  to 
find  proof  of  that  fact  by  writing  to  and  corresponding  with  his  rela- 
tives, and  other  people,  at  and  about  his  former  home  at  Woodstock, 
HI.  She  has  totally  failed  to  develop  the  fact.  They  simply  do  not 
know.  It  appears  that  the  soldier  was  an  unsettled,  roving  kind  of 
man,  and  did  not  live  very  much  at  his  old  home  after  the  war,  and 
that  his  people  do  not  know  much  of  his  life  from  that  time.  When 
the  soldier  married  her  ten  years  ago,  he  represented  himself  to  be  37 
years  of  age,  but  she  is  satisfied  he  was  older.  He  always  claimed 
never  to  have  been  married  until  he  married  her.  He  said  that  his 
health  had  required  him  to  keep  moving  ever  since  the  war.  She  is 
satisfied  he  was  never  married  except  to  her. 

The  facts  in  this  case  are  similar  to  those  in  the  case  of  the  widow  of 
Ami  Kimball,  No.  586,051,  decided  by  me  on  appeal  April  4,  1896.  In 
that  decision  it  was  held  that  where  there  is  no  evidence  to  indicate 
that  there  had  been  a  prior  marriage  of  the  soldier,  and  the  claimant 
had  made  diligent  effort  to  ascertain  whether  such  was  a  fact,  but  has 
been  unable  to  learn  anything,  the  burden  of  proof  was  shifted  to  the 
Government,  and  a  special  examination  should  be  held  to  secure  the 
necessary  evidence. 
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For  the  reason  set  forth,  the  action  of  the  Bureau  in  rejecting  this 
claim  is  reversed,  and  the  papers  are  returned  for  the  purpose  of  having 
them  referred  for  special  investigation. 


pbb  agbkements-sttpctlations-condrrionax.  ifee. 
Thomas  Bobinson  (claimant). 

P.  J.  LOCKWOOD  (ATTOBirEY). 

Fee  agreements  oontaining  a  provision  conditioning  that  the  amoant  of  the  stipnlated 
fee  shall  be  dependent  upon  the  mte  of  pension  allowed,  are  not  in  violation  of  law 
or  public  policy,  and  will,  therefore,  be  recognized. 

Assistant   Secretary   John    M.   Reynolds    to    the  Commissioner   of  Pensions, 

June  6,  1896. 

P.  J.  Lockwood,  of  Washington,  D.  C,  August  29,  1896,  appealed  in 
the  matter  of  fee  in  the  claim  under  the  general  laws  of  Thomas  Robinson. 

The  claimant  was  pensioned  at  $12  per  month,  for  injury  to  left  fore- 
arm and  affection  of  back  (lumbago),  when,  on  February  3, 1893,  in  his 
behalf  the  appellant  filed  a  declaration  for  increase  in  which  rheumatism 
was  alleged  as  an  additional  disability.  February  25,  1893,  the  appel- 
lant filed  fee  agreements.  In  these  agreements,  which  are  conformable 
with  the  statute,  was  contained  a  stipulation  for  a  fee  of.  $25,  with  the 
following  proviso,  to-wit: 

Provided,  The  increase  of  additional  disability  amonnts  to  or  exceeds  $15  in  three 
months, 

following  the  printed  terms  of  the  agreement,  and  inserted  with  a  pen. 
The  increase  allowed  did  not  amount  to  $15  in  three  months. 

The  contention  of  the  appellant  is,  that  said  fee  agreements,  under 
which  he  claims  a  fee  of  $25,  are  invalid.  If  he  is  right,  it  follows  that 
he  is  entitled  to  a  fee  of  only  $10,  for  invalid  fee  agreements  can  not  be 
recognized  by  the  Bureau,  and  in  the  absence  of  agreements  a  fee  of  $10 
is  provided  by  law. 

The  appellant  argues  that  said  articles  are  invalid  for  the  reason  that 
the  stipulated  fee  is  contingent  upon  the  amount  of  pension  secured. 

In  the  case  of  Stanton  et  al.  v,  Embry,  administrator  (3  Otto,  548), 
it  was  held  that —  ' 

An  agreement  to  pay  a  contingent  compensation  for  professional  services  of  a  legiti- 
mate character  in  prosecuting  a  claim  against  the  United  States,  pending  in  one  of  the 
executive  departments,  is  not  in  violation  of  law  or  public  policy. 

The  authority  quoted  is  ample  to  sustain  the  validity  of  the  contract; 
it  follows  that  the  claimant  was  fully  justified  in  making  it. 

There  are  no  fee  agreements  on  file,  except  the  ones  mentioned,  and, 
though  valid,  they  do  not  provide  for  any  fee  except  on  the  condition 
noted.  Therefore,  the  allowance  of  a  fee  of  but  $10  was  proper.  Action 
affirmed. 
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death  causb-ante  bebeluon  service-section  4738» 
bevis£i>  statutes-wii>ow8. 

Lydia  Fbabeb,  formerly  Owen  (widow). 

The  widow  of  a  soldier  who  died  of  disease  contracted  in  the  military  serrioe  prior  to 
March  4,  1861,  is  not  entitled  to  pension  on  aooount  of  sach  death,  nnleas  the  faUd 
disease  originated  in  some  war.     (Digest  of  1885,  p.  343,  par.  3.) 

Assistant   Secretary   John   M.    Reynolds   to   the  Commissioner   of  Pensiant, 

June  16y  1S94. 

The  appellant,  Lydia  Fraber,  is  now  pensioned  as  the  widow  of 
Adam  Fraber,  formerly  a  sergeant  in  Company  C,  Seventh  United 
States  Infantry.  The  said  soldier  died  April  24,  1890,  and  she  has 
received  $12  per  month  from  that  date.  She  is  seeking  pension  on 
account  of  the  death  of  a  former  hnsband,  Lemuel  Owen,  who  was 
also  a  soldier  in  the  Regular  Army  and  who  died  July  30,  1865.  Her 
claim  was  filed  August  7,  1890,  and  rejected  July  10,  1893,  on  the 
ground  that  the  said  Lemuel  Owen,  having  died  of  disease  contracted 
prior  to  March  4,  1891,  and  not  shown  to  have  been  contracted  in  any 
war,  she  has  no  title  to  pension  on  account  of  his  death. 

From  that  action  an  appeal  is  taken  through  her  attorney,  O.  H. 
Budlong,  of  this  city,  who  contends  that — 

It  is  not  carrying  out  the  spirit  of  the  laws  relating  to  pensions  when  the  Bnrean  denies 
the  origin  of  a  soldier's  disabilities  to  be  due  to  his  service  after  he  had  served  twenty- 
eight  years  oontinnonsly  and  died  of  the  diseases  for  which  he  was  frequently  treated  in 
the  service. 

The  attorney  apparently  misunderstands  the  ground  of  rejection. 
The  soldier,  Lemuel  Owen,  was  in  the  United  States  military  service 
almost  continuously  from  May  30,  1829,  to  November  15,  1862.  The 
records  show  that  during  that  time  he  was  treated  for  the  following 
ailments :  Ulcer,  rheumatism,  catarrh,  diarrhea,  and  morb.  varii.  He 
died  less  than  three  years  after  discharge  of  congestion  of  the  liver. 
While  it  has  not  been  shown  that  the  disease  of  liver  originated  in  the 
service  the  ground  upon  which  appellant's  claim  stands  rejected  is  that, 
even  if  said  disease  did  originate  in  the  service  it  can  not  be  shown  to 
have  originated  in  any  war,  and  there  is  no  law  authorizing  the  allow- 
ance of  pension  to  the  widow  of  a  soldier  who  died  of  disease  con- 
tracted prior  to  March  4, 1861,  during  a  time  of  peace.  There  have 
been  a  great  number  of  decisions  by  the  Department  on  this  point,  and 
the  position  taken  by  the  Bureau  has  been  uniformly  sustained.  (See 
Digest  of  Pension  Laws  and  Decisions — Ed.  of  1885 — ^p.  343,  par.  3.) 

The  action  from  which  the  appeal  is  taken  is  affirmed. 
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mabbiage  of  coix>bei>  persons  ik  virginia^  evidence. 
Edith  Faulk  (aixeged  widow). 

1 .  The  act  of  the  Assembly  of  Virginia,  passed  Febrnary  27, 1866,  recognized  the  relation 

of  marriage  between  snch  colored  persons  as  were,  at  the  time  of  its  passage,  cohab- 
iting with  each  other,  nnder  an  agreement,  or  understanding,  to  live  together  as 
hnshandand  wife. 

2.  Snch  an  agreement  need  not  be  in  express  terma     It  may  be  implied  from  the  acts 

and  declarations  of  the  parties. 

3.  Under  the  law  as  above  stated,  and  on  the  facts  elicited  by  special  examination  to 

which  this  claimant  was  a  party,  the  claimant  is  shown  to  have  been  the  wife  of 
Stephen  Watkins;  and  since  the  act  of  Febroary  27,  1866,  was  retrospective  in  its 
nature,  and  merely  sanctioned  marriage  agreements  previously  entered  into,  and 
subsisting  at  the  time  of  the  act,  an  implied  agreement  between  this  claimant  and 
Stephen  Watkins  being  in  effective  operation  at  the  time  of  the  soldier's  death, 
there  can  be  no  period  of  time  daring  which  she  had  a  pensionable  status  as  the 
widow  of  Lambert  Faulk,  the  soldier  through  whom  she  claims. 

Assistant  Secretary  John   M.   Reynolds   to   the    Commissioner   of  Pensions, 

June  18  J  1896. 

I  find  that  this  claimant  was,  prior  to  1860,  nnited  in  marriage  to  the 
soldier  by  a  ceremony  deemed  by  them  obligatory;  that  they  were 
recognized  as  hnsband  and  wife  and  lived  together  as  such  until  the 
soldier's  enlistment  in  August,  1864.  The  soldier  died  in  the  service  in 
February,  1865.  The  validity  of  claimant's  marriage  to  him  can  not, 
under  the  facts,  and  the  provisions  of  section  4705,  Kevised  Statutes,  be 
questioned. 

You  rejected  her  claim  for  pension  in  October,  1894,  on  the  ground 
that  claimant  had  lived  and  cohabited  with  one  Watkins  from  date  of 
soldier's  death  in  1865  to  1892  when  said  Watkins  died. 

From  this  action  she  appealed,  her  attorney  contending  that  the  act 
of  August  7, 1882,  is  not  retroactive,  and,  therefore,  claimant  is  entitled 
to  pension  as  soldier's  widow  from  the  date  of  his  death  to  August  7, 
1882,  the  date  when  the  above  mentioned  act  was  passed. 

January  11, 1895, 1  returned  the  papers  in  this  claim  to  your  Bureau, 
reversing  your  action  on  appeal  and  conceding  the  claimant's  attorney 
to  be  correct.  You  now  return  the  case  asking  a  reconsideration  of  my 
holding  upon  a  new  issue  raised  by  you,  viz :  whether  in  law  a  valid 
marriage  did  not  occur  between  this  claimant  and  Stephen  Watkins 
nnder  a  statute  of  Virginia  enacted  February  27,  1866.  This  I  take  to 
be  an  abandonment  of  your  ground  of  rejection  and  a  substitution  of  a 
different  one  from  that  stated  in  my  opinion  of  January  11, 1895.  Your 
action,  therefore,  necessitates  my  consideration  of  the  new  issue  raised. 

The  act  of  February  27,  1866  (code  of  Virginia),  reads  as  follows: 

1.  Be  it  enacted  by  the  general  assembly,  that  the  fourteenth  section  of  chapter  one 
hundred  and  eight  of  the  code  of  Virginia  for  eighteen  hundred  and  sixty  be  and  the 
flame  is  hereby  amended  and  reenacted  so  as  to  read  as  follows,  to  wit: 
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2.  That  where  colored  peraons,  before  the  passage  of  this  act,  shall  have  undertaken 
and  agreed  to  occupy  the  relation  to  each  other  of  husband  and  wife,  and  shall  be 
cohabiting  together  as  such  at  the  time  of  its  passage  whether  the  rites  of  marriage  shall 
have  been  celebrated  between  them  or  not,  they  shall  be  deemed  husband  and  wife,  and 
be  entitled  to  the  rights  and  privileges,  and  subject  to  the  duties  and  obligations  of  tliat 
relation  in  like  manner  as  if  they  had  been  duly  married  by  law;  and  all  their  children 
shall  be  deemed  legitimate,  whether  born  before  or  after  the  passage  of  this  act.  And 
when  the  parties  have  ceased  to  cohabit  before  the  passage  of  this  act,  in  consequence  of 
the  death  of  the  woman,  or  from  any  other  cause,  all  the  children  of  the  woman, 
recognized  by  the  man  to  be  h  is,  shall  be  deemed  Intimate.     ( Passed  February  27, 1866. ) 

Under  this  law  it  is  necessary  in  order  to  find  a  valid  marriage  that 
these  facts  be  shown,  viz: 

1.  That  (prior  to  the  law)  the  parties  shall  have  undertaken  and 
agreed  to  occupy  the  relation  of  husband  and  wife,  and — 

2.  That  they  have  cohabited  as  such  at  the  date  of  its  passage. 
The  soldier  died  at  Portsmouth,  Va.,  February  26, 1865,  leaving  one 

child  by  appellant  surviving  him.  His  widow  (appellant)  admits  that 
she  gave  birth  to  two  children  since  her  said  husband's  death,  to  wit: 
Hattie,  bom  in  1870,  and  Ella,  bom  in  1876.  She  has  two  other 
children  (Charley  and  Ida)  bearing  her  name,  but  she  declares  that 
these  children  were  left  her  by  another  woman  to  raise;  but  her  daughter 
testified  that,  so  far  as  she  knew  these  children  were  her  mother's,  and 
were  living  with  the  family  fipom  her  earliest  recollection,  but  that  when 
her  mother  ieipplied  for  pension  she  claimed  they  were  not  her  children. 
Another  witness  states  that  Charley  was  bom  to  the  claimant  while  she 
was  living  in  a  house  with  witness;  that  she  saw  her  nurse  him,  and 
that  Stephen  Watkins  was  living  with  the  claimant  at  that  time. 

It  furthermore  appears  from  the  evidence  that  claimant  and  said 
Watkins  lived  together  as  husband  and  wife  from  before  the  close  of  the 
war  until,  about  the  time  of  his  death  in  1892,  and  she  admits  that  it 
was  the  general  understanding,  in  the  neighborhood  where  she  and 
Watkins  lived,  that  they  had  lived  and  were  living  together  as  husband 
and  wife.  This  general  understanding  was  based  upon  the  relations 
which  they  sustained  to  each  other;  and,  as  has  been  aptly  said  in  the 
testimony  of  one  witness — 

He  acted  towards  her  as  a  husband,  and  she  acted  towards  him  as  a  wife. 

While  claimant  and  her  children  assumed  the  name  of  the  soldier, 
Faulk,  the  evidence  creates  but  one  impression  on  my  mind,  and  that 
is  that  she  sustained  tlie  relation,  to  Watkins,  of  wife,  when  the  Virginia 
act  was  passed.  One,  at  least,  of  the  two  children  (Ida  and  Charley) 
were  bom  to  her  and  Watkins  before  that  time.  She  lived  with  him, 
and  no  other  man,  in  the  same  house,  from  1863  or  1864  until  shortly 
before  his  death,  which  took  place  at  the  house  of  Ida  Linton,  who  was 
the  child  of  claimant  and  Watkins. 

When  Harriet  Johnson  went  to  claimant's  house  for  "horse  mint," 
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in  1866,  she  spoke  to  her  of  Watkins,  and  called  him  her  husband. 
Harriet  Ann  Goodman  says  she  called  him  ''old  man,  which  is  the  way 
wives  usually  call  their  husbands  around  here,"  and  adds  that  both 
claimant  and  Watkins  rec(^nized  the  children  as  theirs  (including 
Charley),  and  Charley,  Ida,  Hattie  and  Ella  called  him  father. 

When  the  Virginia  legislature  enacted  the  statute  of  February  27, 1866, 
it  found  the  claimant  and  Stephen  Watkins  living  together  in  a  relation, 
which  by  the  general  belief  of  the  neighborhood  was  that  of  husband  and 
wife;  and  by  the  second  section  of  that  act  their  union  was  legitimized. 
The  foot  that  she  always  continued  to  sign  her  name  as  Faulk,  taken 
as  a  single  circumstance^  can  not  change  the  result  in  this  case.  She 
may  have  been  told  that  a  remarriage  would  bar  her  pension  and  so 
have  thought  to  conceal  the  fact  by  adhering  to  her  former  name. 

The  agreement  to  live  together  need  not  be  expressed ;  it  may  be 
implied.  Whether  they  were  living  as  husband  and  wife  in  a  state 
intended  by  them  to  be  matrimonial,  must,  in  such  a  case,  be  determined 
by  the  declarations  and  acts  of  the  parties.  No  declaration  could  be 
plainer  than  this.  The  acts  of  the  parties  were  such  as  to  beget  a  general 
belief  in  the  neighborhood  that  they  were  living  as  husband  and  wife. 
I  think  she  is  bound  by  those  declarations  and  acts.  I  think  that  she 
is  now  estopped  from  denying  that  to  which  she  gave  current  force  for 
twenty-seven  consecutive  years,  from  1865  to  1892,  living  beneath  the 
same  roof  with  Stephen  Watkins  during  all  that  time,  and  in  such  a 
way,  and  under  such  circumstances  as  gave  rise  to  a  general  belief  that 
they  were  married. 

In  Jewell's  Lessee  et  al.  v.  Jewell  et  al.  (1  How.,  U.  S.  S.  C,  232),  it 
was  said,  Chief  Justice  Taney,  speaking  for  the  Court : 

That  where  it  is  admitted  that  the  parties  had  oohahited  together  for  a  long  time,  and 
that  the  defendants  were  the  issne  of  that  interconrse,  it  is  anqnestionahly  admissible 
to  introdnce  in  evidence,  in  proof  the  mother's  marriage  to  Jewell,  the  acts  and  declara- 
tions of  the  parties  dnring  their  cohabitation,  to  prove  that  during  that  time  she  was 
acknowledged  and  treated  by  Jewell  as  his  lawful  wife. 

When  certain  witnesses  have  testified  in  this  proceeding  that  claim- 
ant and  Stephen  Watkins  were  not  married,  they  manifestly  mean  "not 
married  by  special  ceremony,"  for  it  is  evident  that  by  general  repute 
they  were  living  as  husband  and  wife. 

This  view  is  harmonious  with  the  holding  in  the  case  of  Frances  v. 
Frances  (31  Va.,  283),  and  with  the  general  doctrine  of  the  law  rela- 
tive to  cohabitation  and  repute.  In  Frances  v,  Frances  it  was  held  by 
the  supreme  court  of  Virginia,  that — 

It  is  not  necessary  that  there  shall  be  evidence  of  an  actual  agreement  to  take  each 
other  as  husband  and  wife,  but  the  relation  may  be  established  by  proof  by  the  acts, 
ooDdnot,  and  conversation  of  the  parties. 
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The  question  in  this  case  is  whether  such  evidence  is  present  in  this 
claim.     I  think  it  is. 

The  fact  that  claimant  denies  her  marria^  to  Watkins  can  not  be 
taken  as  conclusive  of  the  fact. 

Mr.  Phillips,  in  his  Treatise  on  Evidence  (vol.  3,  p.  267,  CJowen's  Ed.), 
lays  down  the  rule,  citing  the  authorities  in  his  support — 

that  either  of  the  married  parties,  provided  they  are  not  interested  in  the  sait,  wiU  he 
competent  to  prove  or  disprove  the  marriage.  (Gaines  v.  Relf  et  al.,  12  How.,  U.  8.  S.  C, 
534,  Star  page.) 

The  claimant  is  directly  interested  in  the  outcome  of  this  proceeding 
to  secure  a  pension  to  herself.  Her  evidence  is  therefore  incompetent 
to  disprove  her  marriage  to  Watkins. 

The  great  basis  of  haman  society  throughout  the  civilized  world,  is  founded  on  mar- 
riage and  legitimate  offspring  ;  and  to  hold  that  either  of  the  parties  could,  by  a  mere 
declaration,  establish  the  tact  that  a  marriage  was  void,  would  be  an  alarming  doctrine. 
(Idem.) 

The  Virginia  act  of  February  27, 1866,  was  retrospective  in  its  nature, 
and  merely  sanctioned  marriage  agreements,  previously  entered  into, 
and  subsisting  at  the  date  of  the  act;  and  the  implied  agreement 
between  claimant  and  Stephen  Watkins  to  live  as  husband  and  wife, 
coming  into  effective  operation  at  the  time  of  the  soldier's  death,  there 
was  no  period  of  time  during  which  she  had  a  pensionable  status  as  the 
widow  of  the  soldier,  Lambert  Faulk,  through  whom  she  claimed. 

I  therefore  have  reviewed  my  decision  of  January  11, 1895,  and  must 
now  hold  that  the  claimant  is  without  a  pensionable  status,  not  by  rea- 
son of  adulterous  cohabitation,  but,  because,  inasmuch  as  the  Virginia 
act  of  February  27,  1866,  found  her  and  Stephen  Watkins  cohabiting 
together,  under  an  agreement,  either  express  or  implied,  to  occupy  to 
each  other  the  relation  of  husband  and  wife,  which  agreement  relates 
back  to  the  time  of  the  soldier's  death,  she  is  not  the  widow  of  Lam- 
bert Faulk,  the  soldier.  Your  action  of  rejection  is  therefore  affirmed, 
not  on  the  ground  stated  by  you,  but  on  the  ground  that  the  claimant 
is  not  the  widow  of  the  soldier. 


ATTORNEYSHIP— PORFEITURE-NKGLiECT—PKK. 

Minors  of  Chesley  Ck)0PER  (claimants). 
WrLLiAM  B.  Green  &  Co.,  (attorneys). 

When  an  attorney  who  is  entitled  to  the  requirements  npon  the  condition  that  he  call 
np  the  case,  at  intervals  of  one  year  or  leas  until  recognized,  prima  faoie  completes 
the  case,  and  then  calls  it  up,  the  subsequent  filing  of  call  slips  is  not  necesaaiy  to 
preserve  his  rights. 

The  claim  was  completed  within  the  time  of  the  appellants,  and,  as  they  were  not  in 
default,  they  should  have  been  paid  a  fee. 
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AmstarU  Secretary  John  M,  Seynolda    to    the  Commimoner    of   Pensions^ 

June  30,  1896. 

William  B., Green  &  Co.,  of  Washington,  D.  C,  February  18,  1896, 
appealed  in  the  matter  of  fee  on  the  issue  of  October  21, 1895,  in  the 
claim  for  a  minor's  pension  under  the  general  laws,  of  Lewis  A.  Cooper. 

H.  8.  Berlin,  of  Washington,  D.  C,  the  original  attorney,  filed  evi- 
dence in  1884  and  1886. 

The  appellants,  October  7, 1881,  filed  a  power  of  attorney  and  filed 
evidence  in  June,  1892,  and  January,  1894.  They  called  up  the  case 
February  21,  1894,  after  which  they  took  no  further  action  whatever. 

The  claim  was  rejected  on  the  ground  that  the  claimant  was  over  the 
age  of  16  years  at  the  time  of  filing  the  original  declaration.  The 
record  is  stated  to  show,  under  date  of  February  10,  1894,  "Att'y  noti- 
fied of  rejection." 

Mr.  Berlin  entered  an  appeal  September  7,  1894,  which  resulted  in 
said  action  being  reversed,  and  the  case  returned  to  the  Bureau  for 
adjudication.  Mr.  Berlin  was  called  upon  May  3,  1895,  for  evidence 
to  complete  the  claim,  which  he  furnished  May  31,  1895.  Upon  the 
allowance  of  the  claim  the  fee  was  paid  to  the  appellants.  Subse- 
quently they  were  called  upon  to  refund  in  favor  of  Mr.  Berlin,  hence 
this  appeal. 

The  evidence  filed  by  Mr.  Berlin  failed  to  show  whether  the  parents 
of  the  claimant  were  married  prior  to  their  marriage  to  each  other, 
and,  therefore,  failed  to  prima  facie  establish  the  claim.  When  the 
appellants  appeared  in  the  case,  Mr.  Berlin  had  taken  no  action  for 
over  five  years,  and  was,  therefore,  in  neglect.  They  preserved  their 
rights  by  filing  evidence  necessary  to  prima  facie  complete  the  claim. 
They  also  duplicated  the  evidence  filed  by  Mr.  Berlin.  After  prima 
facie  completing  the  case  they  called  it  up,  February  21,  1894.  They 
thereby  complied  with  the  requirements,  which  under  the  rules  laid 
down  in  the  case  of  John  S.  Keisor  (7  P.  D.,  558),  operated  to  preserve 
their  rights  until  recognized,  actually  or  constructively,  by  the  Bureau. 
Baid  rules  are  as  follows :  i 

(1)  Where  an  attorney  entitled  to  information  as  to  the  effect  of  evidence  filed  by 
him,  has  asked  for  snch  information,  and  the  Bureau  has  failed  to  famish  it,  such  fail- 
ure is  error. 

(2)  Where  an  attorney,  entitled  as  aforesaid  has  made  the  proper  call  for  status,  the 
subsequent  filing  of  similar  calls,  at  interrals  of  a  year  or  less,  is  not  necessary  to  the 
preeerration  of  his  right  to  recognition. 

The  appellants  not  only  filed  the  evidence,  which  in  connection  with 
that  filed  by  Mr.  Berlin,  prima  facie  established  the  case,  but,  without 
being  recognized,  filed  evidence  which  of  itself  prima  facie  established 
the  case.  It  would  be  a  harsh  rule  that  requires  of  an  unrecognized 
attorney  the  performance  of  any  duty  in  addition  to  that  imposed  upon 
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a  recognized  one,  for  the  sole  purpose  of  preserving  title  to  an  attorney- 
ship or  to  a  fee. 

So,  where  an  attorney,  who  is  entitled  to  the  requirements  upon  the 
condition  that  he  call  up  the  claim  at  intervals  of  one  year  or  less  until 
recognized,  prima  fade  establishes  the  claim  and  then  calls  it  up,  the 
subsequent  filing  of  call  slips  is  not  necessary  to  preserve  his  rights. 

It  can  not  be  held  that  the  appellants  were  constructively  notified  of 
the  rejection  of  the  case,  as  the  record  does  not  show  that  notice  of 
rejection  was  sent  to  the  claimant.  The  presumption  arising  from  the 
record  is  that  said  notice  was  sent  to  Mr.  Berlin,  the  attorney  of  record, 
although  he  had  been  in  default  eight*  years ;  and  said  presumption  is 
not  weakened  by  the  isbct  that  Mr.  Berlin  subsequently  entered  an 
appeal. 

The  call  of  May  3,  1896,  included  evidence  for  showing  claimant's 
post-office  address,  the  fact  that  he  is  living,  and  prior  service ;  none  of 
which  was  essential  to  prima  facie  establish  the  claim. 

Therefore,  as  the  appellants  were  not  called  upon  for  said  evidence, 
they  can  not  be  held  to  be  in  neglect  for  not  furnishing  it. 

In  the  case  of  Amelia  L.  Brewster  (7  P.  D.,  296),  the  Department 
held  that,  if  on  the  completion  of  the  claim  attorney  be  not  in 
default  under  Rule  12,  upon  subsequent  allowance  of  pension,  he  should 
be  paid  the  fee,  and  this  whether  completing  evidence  has  been  fur- 
nished by  him  or  some  person  acting  voluntarily  or  involuntarily  as  his 
agent.  So,  as  the  appellants  were  not  in  default  under  Rules  12  or  13, 
the  service  rendered  by  Mr.  Berlin  subsequent  to  rejection  inured, 
under  the  ruling  of  the  Department  in  the  Brewster  case,  to  their  bene- 
fit. And,  as  the  rights  of  an  attorney  are  to  be  determined  by  his 
legal  status  at  the  time  the  claim  is  completed  (Brewster  case,  supra), 
it  follows  that  the  appellants  are  entitled  to  the  fee. 

The  action  of  the  Bureau  requiring  the  appellants  to  refund  is,  there- 
fore, overruled. 

dbpkndknce— section  4707,  revised  statutes-emancipatioir 

proclamation. 

Harriet  Tinnin  (slave  mother). 

1.  It  appearing  that  this  appellant  was,  at  the  date  of  the  death  of  her  son,  the 

deceased  soldier  (February  25,  1864),  a  slave,  residing  upon  the  plantation  of  her 
owner  and  master  in  the  State  of  Mississippi,  and  being  maintained  and  supported 
by  him  as  such,  and  that  the  deceased  soldier  never  in  any  manner  aided  in  her 
support,  or  contributed  thereto,  she  was  not  dependent  upon  her  said  son  for  sup- 
port within  the  meaning  and  intent  of  the  provisions  of  section  4707,  Revised 
Statutes  of  the  United  States,  and  has  no  title  to  pension  thereunder. 

2.  The  proclamation  of  President  Lincoln  of  January  1,  1863,  known  as  the  EmandpA- 

tion  Proclamation,  was  effective  only  as  a  '^  war  measure,''  and  did  not,  ipmfaelo, 
and  by  the  mere  force  of  its  own  terms,  set  free,  or  change  the  legld  status  of 
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pexBons  held  in  slavery  in  the  States,  or  parts  of  States,  therein  designated,  bat 
operated  to  give  freedom  to  such  persons  only  when  it  was  enforced  by  the  armed 
forces  of  the  United  States,  and  by  the  subjugation  of  the  territory  where  they 
resided  and  its  subjection  to  the  military  power  and  authority  of  the  Federal  Gov- 
ernment. (Dana's  Wheaton's  International  Law,  444;  Lawrence's  Wheaton  on 
International  Law,  579-617;  Story  on  Constitution  (4th  Ed.),  Vol.  2,  Sec.  1923; 
7  Wall.,  700;  105  U.  8.,  132;  39  Ala.,  706;  42  AU.,  601;  12  Fla.,  472;  24  Ark.,  326.) 

Asgigtant   Secretary   John    M,    Reynolds   to   the  Commissioner    of  Pensions, 

June  SO,  1896. 

This  appellant  filed  in  yoar  bureau  on  July  2,  1898,  an  application 
for  pension  under  the  provisions  of  section  4707,  Revised  Statutes,  as 
dependent  mother  of  Jerry  Tinnin,  late  of  Company  D,  Eleventh 
United  States  Colored  Infantry,  who,  she  therein  alleged,  died  in  the 
military  service  of  the  United  States  on  or  about  February  26, 1864,  of 
disease  contracted  in  the  line  of  duty,  and  that  she  was  at  the  date  of 
his  death  partially  dependent  upon  her  said  son  for  support. 
•  Her  claim  was  rejected  on  October  9,  1889,  upon  the  ground  that  it 
was  shown  that  at  the  date  of  the  death  of  the  soldier  she  was  a  slave, 
living  with  and  supported  by  her  owner  and  master,  and  was  not 
dependent  upon  said  soldier  either  in  whole  or  in  part. 

From  said  action  appeal  was  taken  February  7,  1895. 

Appellant's  attorney  contends  in  this  appeal  that  the  foregoing 
ground  of  rejection  was  erroneous  for  the  reason  that,  although  it  was 
true  appellant  was  living  with  her  former  owner  and  master  at  the  time 
of  her  son's  death,  no  legal  obligation  at  that  time  rested  upon  her 
master  to  support  her  as  a  slave,  since  she  had  been  set  free,  and  the 
relation  of  master  and  slave  that  had  previously  existed  between  them 
had  been  abrogated  and  overruled  by  virtue  of  the  emancipation  proc- 
lamation of  President  Lincoln  of  January  1,  1863,  which  included 
within  its  terms  the  State  of  Mississippi,  where  she  resided;  that 
although  it  should  appear  that  at  said  time  her  master  may  have  fur- 
nished her  with  means  of  subsistence  she  gave  him  in  return  therefor 
her  labor  and  services,  and  such  maintenance  should  be  held  to  be  but 
"  the  ordinary  proceeds  of  her  own  manual  labor ;"  and  that  by  virtue 
of  said  proclamation  she  was  vested  with  the  same  rights  and  occupied 
the  same  position  for  pensionable  purposes  under  the  provisions  of  sec- 
tion 4707,  Revised  Statutes,  as  would  any  free  white  mother. 

The  foregoing  contention  presents,  primarily,  the  question  of  the 
effect  of  the  emancipation  proclamation  of  January  1,  1863,  upon  the 
legal  status  of  such  persons  as  were  held  as  slaves  in  those  States  and 
parts  of  States  which,  although  included  within  its  terms,  were  then  in 
armed  rebellion  and  temporarily  successful  resistance  to  the  authority 
of  the  United  States,  and  which  had  not  then  been  subjected  to  the 
power  and  authority  of  the  Federal  Government. 
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This  question  has  been  freqnently  passed  upon  by  the  State  and  Fed- 
eral courts  with  practical  unanimity  of  judicial  opinion. 

The  emancipation  proclamation  of  January  1,  1863,  was  essentially 
a  "war  measure,"  and  it  was  effective  only  as  such.  It,  by  virtue  of 
its  own  legal  force,  did  not  free  the  slave,  but  resulted  in  freeing  him 
only  when  enforced  by  the  military  power  of  the  executive  branch  of 
the  government  from  which  it  emanated. 

Dana,  in  his  edition  of  Wheaton's  International  Law,  page  444, 
says: 

Although  the  LaDgoage  of  the  proclamation  is  general,  and  in  the  present  tenae,  as  if 
giving  a  I^gal  statns  of  freedom,  from  its  date,  to  all  slaves  in  the  designated  States, 
still,  from  the  nature  of  the  case,  it  woold  seem  that,  being  a  military  measure,  by  a 
commander-in-chief  who  had  no  legislative  authority  over  regions  of  country  not  in  bis 
possession,  it  would  not  0])erate  further  than  a  military  order.  From  that  time  all 
slaves  coming  under  the  control  of  the  forces  of  the  United  States,  in  the  manner 
recognized  by  the  Iaw  of  belligerent  occupation  were  to  be  free.  If  this  is  the  correct 
view  of  the  virtue  of  the  proclamation,  it  became  thereafter  a  question  of  fact,  as  to  each 
slave  and  region  of  the  country,  whether  the  forces  of  the  Union  had  possession  so  as  to 
give  effect  to  the  proclamation. 

See  also  Story  on  the  Constitution,  4th  edition,  vol.  2,  section  1923, 
and  Lawrence's  Wheaton  on  International  Law,  pages  579  to  617. 

President  Lincoln  himself,  speaking  of  the  legal  effect  of  the  procla- 
mation, said  that  it  was  a  judicial  question  which,  so  far  as  he  was 
concerned,  he  would  leave  to  the  courts  to  decide,  and  how  they  would 
decide  it  he  did  not  know,  but  gave  it  as  his  individual  opinion  ^Hhat 
as  the  proclamation  was  a  war  measure,  and  would  have  effect  only 
from  its  being  an  exercise  of  the  war  power,  as  soon  as  the  war  ceased 
it  would  be  inoperative  for  the  future.  It  would  be  held  to  apply  only 
to  such  slaves  as  had  come  under  its  operation  while  it  was  in  active 
exercise."     (Nicolay  and  Hay's  Life  of  Lincoln,  vol.  10,  page  123.) 

When  the  question  came  before  the  courts  for  judicial  determination 
they  fully  sustained  and  concurred  in  the  foregoing  views  as  to  the 
character  and  legal  effect  of  the  proclamation  expressed  by  Dana, 
Wheaton,  and  President  Lincoln. 

In  the  case  of  Weaver  v,  Lapsley  (42  Ala.,  601),  which  was  a  suit 
brought  March  13, 1866,  in  the  circuit  court  of  Dallas  Ck>unty,  Ala.,  on 
the  following  instrument : 

Selma,  Ala.,  Febrnaiy  1,  1865,  $2,030.00— Thirty  days  after  date  I  promise  to  pay 
J.  W.  Lapeley,  or  his  order,  two  thonsand  and  thirty  dollars  for  valae  received. 

This  note  having  been  given  for  two  slave  girls  purchased  at  public 
auction  February  1, 1865,  in  Selma,  Ala.,  the  defendant  plead,  first,  the 
general  issue;  second,  want  of  consideration;  third,  failure  of  consid- 
eration, with  leave  to  give  in  evidence  any  matter  which  could  be 
specially  replied  to  or  pleaded.  These  pleas,  involving  the  legal  effect 
of  the  emancipation  proclamation,  the  case  went  up  to  the  supreme 
court  of  that  State  on  that  point,  and  in  its  opinion  the  court  said: 
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The  proclamation  of  President  Lincoln,  iasned  by  him  as  President  of  the  United 
States  and  Commander-in-Chief  of  the  Army  and  Navy  thereof,  declaring  the  oniversal 
maniunission  of  all  persons  held  as  slaves  within  any  of  the  seceded  States  was  mani- 
festly nanght  bat  a  war  measure  and  of  no  operative  effect  until  carried  into  execution 
by  force  of  arms.  (Ferdinand  v.  The  State,  39  Ala.,  706.)  Such  is  believed  to  be  the 
opinion  of  the  enlightened  jurists  and  publicists  in  all  sections  of  the  Union.  (Law- 
rence's Wheaton  on  International  Law,  notes  on  pp.  579  to  617;  see  also  Dana's 
Wheaton,  note  M,  p.  41,  inclusive.)  This  proclamation,  therefore,  can  not  bring  aid  to 
appellant. 

The  case  of  Slaback  v.  Cushman  (12  Fla.,  472),  involved  a  recovery 
for  the  services  of  a  negro  woman  let  to  hire  from  October  20,  1863,  to 
March  20,  1865.  The  defendant  plead,  first,  the  general  issue,  and 
second,  a  special  plea  in  bar,  alleging  that  the  negress  was  a  free 
woman  during  said  period  by  virtue  of  the  emancipation  proclamation. 
In  passing  upon  the  question  raised  by  this  second  plea,  the  supreme 
court  of  Florida  said : 

The  proclamation  of  the  President  of  the  United  States  of  January  1,  1863,  known 
as  the  emancipation  proclamation,  was  a  military  order,  founded  upon  a  supposed  mili- 
tary necessity,  in  a  time  of  war,  and  became  operative  only  when  the  Federal  Govern- 
ment was  enabled  by  power  of  arms  to  enforce  it. 

In  the  case  of  Dorris  v.  Grace  (24  Ark.,  326),  which  was  an  action 
on  a  note  given  August  29,  1863,  for  a  negro  slave,  the  defendant  filed 
a  plea  of  ''  actio  non/'  because  the  said  negro  was  at  the  date  of  Bale  a 
free  man  by  virtue  of  the  emancipation  proclamation,  therefore  the 
consideration  was  void.  To  this  plea  the  trial  court  sustained  a 
demurrer,  and  the  case  was  appealed  to  the  supreme  court  of  the  State 
(Arkansas),  which  held: 

The  rights  of  the  owners  of  slaves,  not  within  the  lines  of  the  military  occupation  of 
the  United  States  during  the  late  war,  were  in  no  wise  affected  or  impaired  by  the  proc- 
lamation of  the  President  of  the  1st  of  September,  1862,  commanding  all  slaves  in  the 
State  should  be  free  from  and  after  the  1st  of  January,  1863. 

In  the  case  of  Texas  v.  White  (7  Wall.,  700),  the  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  delivering  the  opinion  of  the 
court,  said,  relative  to  the  legal  force  and  eflFect  of  said  proclamation: 

A  great  social  change  increased  the  difficulty  of  the  situation.  Slaves,  in  the  insur- 
gent States,  with  certain  local  exceptions,  had  been  declared  free  by  the  proclamation 
of  emancipation,  and  whatever  questions  might  be  made  as  to  the  effect  of  that  act, 
nnder  the  CoDStitution,  it  was  clear,  from  the  beginning,  that  its  practical  operation,  in 
connection  with  legislative  acts  of  like  tendency,  must  be  complete  enfranchisement. 
Wherever  the  national  forces  obtained  control  the  slaves  became  freemen. 

In  the  case  of  Rives  v.  Duke  (105  U.  8.,  132),  which  was  an  action 
of  covenant  growing  out  of  a  contract  and  agreement  entered  into 
and  executed  December  5,  1863,  to  sell  certain  slaves  therein  desig- 
nated, as  to  part  payment  for  whom  it  was  covenanted  by  the  vendor 
that  he  would  be  satisfied  with  the  bankable  currency  of  tlie  day,  the 
Supreme  Court  of  the  United  States  used  the  following  significant 
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If  the  national  authority  shoald  be  reeBtablished  over  the  insugent  dislanotB  the 
slaves,  for  part  of  the  price  of  which  the  payment  was  to  be  made,  would  be  free,  in 
tact  and  in  law,  and  be  wholly  lost  to  the  porchaBer. 

These  words  can  import  no  other  meaning  but  that,  until  the 
national  authority  should  be  reestablished  over  the  insurgent  States, 
the  slaves  so  held,  under  the  laws  in  force,  and  the  government 
actually  in  possession  of  the  belligerent  territory,  would  continue  in 
fact  to  be  slaves.  When,  by  military  occupation,  the  Government  of 
the  United  States  should  come  into  actual  possession  of  the  soil,  then 
immediately,  and  not  till  then,  did  its  laws  and  proclamations  become 
effective. 

In  view  of  the  foregoing  authorities  I  think  it  is  well  established 
that  the  emancipation  proclamation  did  not,  as  a  matter  of  law,  in  and 
of  itself  give  freedom  to  the  slaves  within  the  belligerent  States  to 
which  it  applied,  and  that  they  only  became  free  when  the  proclama- 
tion was  inforced  by  the  military  power  of  the  Federal  Government 
within  said  States.  Thus  in  a  pension  case  involving  the  statutory 
dependence  of  a  slave  mother  it  becomes  largely  a  question  of  fact 
whether  or  not  she  was  within  the  scope  and  her  legal  status  affected 
by  the  proclamation. 

The  title  to  pension  of  either  a  white  or  a  colored,  a  free  or  a  slave 
mother,  under  the  general  pension  laws  is  derived  from  the  provisions 
of  section  4707,  Revised  Statutes  of  the  United  States,  which  in  express 
terms  defines  pensionable  dependence  as  follows : 

*  *  *  Provided,  That  a  mother  shall  be  assumed  to  have  been  dependent  upon  her 
son  within  the  meaning  of  this  section  if,  at  the  date  of  his  death,  she  had  no  other 
adequate  means  of  support  than  the  ordinary  proceeds  of  her  own  manual  labor  and  the 
contributions  of  said  son,  or  any  other  persons  not  legally  bound  to  aid  in  her  support; 
and  if,  by  actual  contributions,  or  in  any  other  way,  the  son  had  recognized  his  obliga- 
tions to  aid  in  support  of  his  mother,  or  was  by  law  bound  to  such  support     »    *    * 

It  follows,  therefore,  that  a  master  residing  in  one  of  the  States 
embraced  within  the  emancipation  proclamation,  and  in  a  locality 
where  the  authority  of  the  United  States  had  not  been  reestablished 
by  force  of  arms,  would  still  be  bound  in  law  to  support  a  slave  who 
remained  with  him,  and  under  his  power  and  control,  and  the  support 
given  a  slave  mother  under  these  circumstances  would  necessarily  be 
from  one  '^legally  bound  to  aid  in  her  support,"  and  she  would  not  be 
pensionably  dependent  under  said  section. 

In  the  present  case  it  is  shown  by  the  records  of  the  War  Depart- 
ment that  the  deceased  soldier  (appellant's  son)  enlisted  in  Company 
D,  Eleventh  United  States  Colored  Volunteer  Infantry,  on  August  25, 
1863,  at  La  Fayette,  Tenn.,  and  died  of  pneumonia  in  Regimental 
Hospital  at  Fort  Pickering,  Memphis,  Tenn.,  on  February  26,  1864.  It 
appears  from  the  testimony  on  file  that  the  appellant  and  her  son,  the 
soldier,  were  slaves  of  the  same  master,  and  up  to  about  the  time  of 
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the  soldier's  enlistment  they  had  both  resided  on  their  owner's  planta- 
tion near  Tillababa,  Yalobnsha  Coxmtyy  Miss.,  and  had  been  main- 
tained and  supported  by  him  in  the  same  manner  as  his  other  slaves ; 
that  after  the  soldier's  enlistment  the  appellant  continued  to  reside 
with  her  master,  and  remained  on  his  plantation  as  a  slave,  receiving 
the  same  maintenance  and  support  in  all  respects  as  formerly,  until 
some  time  after  the  close  of  the  war.  It  is  admitted  by  the  appellant 
that  she  never  heard  from  or  of  her  son,  and  knew  nothing  of  his 
whereabouts  or  anything  about  him  until  some  years  after  the  termi- 
nation of  hostilities.  There  is  no  evidence  showing  any  contribution 
by  the  soldier  to  the  appellant's  support,  or  that  he  ever  at  any  time 
or  in  any  manner  recognized  an  obligation  so  to  do.  It  furthermore 
appears  that  the  authority  of  the  United  States  was  not  reestablished 
by  force  of  arms  and  military  occupation  in  that  part  of  the  State  of 
Mississippi  where  the  appellant  resided  until  after  the  death  of  said 
soldier,  and  that  at  the  date  of  his  death  the  laws  of  the  State  of 
Mississippi,  which  made  it  obligatory  upon  t!ie  master  of  the  appellant 
to  provide  for  her  support,  were  in  full  force  and  effect  in  that  locality. 

It  is  manifest,  therefore,  that  at  the  date  of  the  soldier's  death  the 
legal  status  of  the  appellant  as  a  slave  and  the  legal  obligation  of  her 
master  to  maintain  and  support  her  as  such  had  been  in  no  manner 
affected  or  changed  by  the  proclamation  of  emancipation;  that  she 
received  such  support  until  a  period  long  subsequent  to  the  death  of 
the  soldier,  and  was  in  no  way  or  manner  dependent  upon  him  for 
support  in  whole  or  in  part. 

Not  being  in  a  condition  of  pensionable  dependence  upon  her  son, 
the  soldier,  at  the  date  of  his  death,  within  the  meaning  and  intent  of 
the  provisions  of  section  4707  of  the  Eevised  Statutes,  the  action  of 
your  bureau  in  rejecting  her  claim  for  pension  under  said  section  upon 
that  ground  was  clearly  not  error,  and  is  hereby  affirmed. 

The  decision  of  this  department  rendered  June  29, 1895,  reversing, 
on  appeal,  the  action  of  your  bureau  rejecting  the  claim  of  Celia  Coats 
for  pension  as  dependent  mother  of  David  Coats,  late  private  Company 
A,  Third  United  States  Colored  Volunteer  Infantry,  being  in  conflict 
with  the  views  herein  expressed,  is  hereby  overruled  and  set  aside,  and 
you  are  requested  to  reopen  and  readjudicate  said  claim  in  accordance 
with  the  findings  herein  expressed. 

attokkstship-forfbrrure-nsgijsct. 

Thomas  Sweeney  (claimant). 
Henbt  Holt  (attobnby). 

The  mle  laid  down  in  Coffee's  appeal  (7  P.  D.,  338),  that  ^^  where  an  attorneyship  has 
been  forfeited  under  Bale  12,  and  snch  foifeitaie  has  been  foUowed  by  the  appoint- 
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ment  and  reoognition  of  anotiier  attorney,  the  forfeited  attomejahip  can  not  be 
revived/'  does  not  apply  to  a  case  where  a  recognized  attorney  has  been  famiflhed 
the  reqnirementB,  becomes  in  n^lect,  and  is  not  saperseded  by  another. 

Am^rd   Seereiary  John  M.   Reynolds   to  ike    Commissioner  of  Pendons, 

May  16,  1896. 

lEenry  Holt,  of  IndianapoliSy  Ind.,  appealed  February  3,  1896,  in  the 
matter  of  recognition  in  the  claim,  under  the  general  laws,  of  Thomas 
Sweeney,  late  of  the  Twenty-first  Battalion,  Ohio  Volunteer  Light 
Infantry. 

The  original  attorney  was  in  default  at  the  time  the  appellant  (May 
28,  1894),  came  into  the  case.  He  was  called  on  for  evidence,  Ck^tober 
26,  1894,  but  did  not  file  any  untU  November  15,  1895.  A.  W.  McCor- 
mick  &  Sons,  of  Cincinnati,  Ohio,  filed  fee  agreements  June  15,  1894. 

The  Bureau  refused  to  accord  the  appellant  further  recognition  on 
the  ground  that  the  evidence  last  filed  (while  in  default),  under  the 
rule  laid  down  in  the  Gofiee  case  (7  P.  D.,  338),  would  not  operate  to 
revive- the  forfeited  attorneyship. 

The  appellant  was  entitled  to  recognition  on  entering  the  case,  and 
had  been  furnished  the  requirements ;  therefore,  the  mere  filing  of  call 
slips  would  not  avail  him.  His  rights  under  these  conditions  were  the 
same  as  those  of  an  original  attorney,  and  would  not  become  extin- 
guished by  his  neglect  alone,  as  would  those  of  an  attorney  who  had 
not  been  recognized.  Under  the  rule  laid  down  in  the  Cofiee  case,  not 
only  must  the  attorney  be  in  neglect,  but  he  must,  while  in  neglect,  be 
superseded  by  another,  a  condition  that  does  not  arise  on  the  facts  in 
this  case. 

Under  the  rule  laid  down  in  the  case  of  Moses  Adams,  recently 
decided,  A.  W.  McCormick  &  Sons  were  not  entitled  to  recognition  at 
the  time  of  the  default  of  the  appellants,  and  their  authority  to  repre- 
sent the  claimant  had  then  ceased,  as  they  took  no  action  to  preserve 
their  rights.  Therefore,  as  the  appellh^nt  never  was  superseded,  he 
being  the  only  attorney  having  rights  in  the  case  at  the  time  of  his 
default,  and  while  in  default,  it  can  not  be  held  that  the  case  comes 
within  the  rule  laid  down  in  the  Cofifee  decision. 

For  the  foregoing  reasons  the  action  of  the  Bureau  is  reversed. 


ATTORNKYSHIP-FOKPEITURB-FBB. 

Peter  J.  Tebebg  (claimant). 
Geoboe  E.  Lemon  (attorney). 

After  the  lapse  of  one  year  without  filing  a  call  slip,  the  ftict  that  one  is  then  filed 
within  less  than  a  year  prior  to  the  appearance  of  another  attorney  in  the  case,  aud 
thereafter  at  intervals  of  less  than  one  year,  does  not  o])erate  to  give  title  to  leoog- 
nitiou  to  an  attorney  as  against  another  appearing  subsequently  in  the  daiin. 
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Assistant  Secretary  John    M,   Reynolds   to    the    Commissioner   of  Pensions, 

April  4,  1896, 

George  E.  Lemon,  of  Washington,  D.  0.,  appealed  February  8,  1896, 
in  the  matter  of  recognition  in  the  claim  of  Peter  J.  Teberg. 

The  appellant,  in  1892,  came  into  the  case  by  power  of  attorney,  and 
called  up  the  claim  in  January,  1893,  and  July  21,  1896.  September 
24, 1896,  Jewell  &  Nicholson  filed  a  power  of  attorney. 

The  Bureau  refused  to  accord  recognition  to  the  appellant  on  the 
ground  that  he  had  &iled  to  keep  alive  his  inchoate  right  thereto  by 
filing  call  slips  at  intervals  of  less  than  one  year  until  recognized,  and 
that  the  claimant  had  impliedly  revoked  the  power  of  attorney  given 
to  him  by  appointing  others  as  the  attorneys  in  the  case.  Mr.  Lemon, 
on  appeal,  contends,  in  substance,  that  where  an  attorney  has  neglected 
for  more  than  one  year  to  call  up  a  case,  the  filing  of  a  call  slip  at  any 
time  within  one  year  prior  to  the  appearance  of  another  attorney  in  the 
case,  and  thereafter  at  r^ular  intervals  of  less  than  one  year,  operates 
to  preserve  title  to  recognition. 

The  rule  requires  that  call  slips  shall  be  filed  by  an  attorney  at  inter- 
vals of  less  than  one  year  until  he  is  recognized.  This  is  a  duty 
imposed  upo^  an  attorney  and  made  a  condition  of  his  recognition. 
In  the  case  of  William  Hayes,  decided  April  6,  1896  (Fee  P.  L.  Bk., 
22,  p.  8),  it  was  held  that: 

As  appellant  oame  into  the  claim  by  power  of  attorney,  he  was  entitled  to  the  reqnire- 
mentB,  bnt  only  npon  oondition  that  within  one  year  he  called  for  statns,  and,  nntil 
recognition  ahoald  be  aooorded  him,  repeat  his  calls  at  intervals  of  twelve  months  or  leas. 

Also  in  case  of  John  Smith,  decided  January  4, 1896  (Fee  P.  L.  Bk., 
24,  p.  295),  it  is  held  that  the  appellant's  right  to  the  attorneyship — 

wu  an  inchoate  one,  and  would  become  vested  npon  the  de&nlt  of  the  attorney  of 
record  (and  recognition  of  appellant).  Bnt  the  title  to  this  contingent  right  mnst  be 
kept  alive  by  calls  for  information  at  such  intervals  as  an  attorney  of  record  is  required 
to  render  service  in  order  to  keep  alive  his  vested  right. 

The  duty  imposed  upon  the  unrecognized  attorney  is  very  slight,  hut 
its  performance  is  important;  and,  slight  as  it  is,  frequently  results  in 
advantage  to  the  claimant.  It  is  upon  the  performance  of  this  duty, 
and  the  evidence  of  authority  to  represent  the  claimant,  that  an  attor- 
ney's right  to  recognition  is  based.  If  he  fails  to  make  good  his  title, 
he  thereby  neglects  his  own  and  his  client's  interests.  Under  these 
conditions  he  can  plead  only  a  bad  title  to  recognition.  If  there  is  no 
contestant,  the  negligent  attorney  may  be  recognized,  but  his  negli- 
gence should  avail  him  little  when  his  rights  are  contested  by  one  who 
has  observed  the  rules,  and  is  thereby  enabled  to  set  up  a  good  title 
against  one  relying  on  a  bad  title. 

To  concede  the  appellant's  contention  would  warrant  an  attorney  in 
letting  his  client's  case  remain  for  years  in  abeyance,  and  then,  by 
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performing  a  long  neglected  duty  within  a  year  prior  to  the  appear- 
ance of  another  attorney  in  the  claim,  thereby  renew  his  authority  and 
annul  that  of  the  other,  who,  perhaps,  has  rendered  material  service. 
For  the  foregoing  reasons,  the  action  of  the  Bureau  in  denying  the 
appellant  recognition  on  the  ground  indicated,  is  affirmed. 


ACCRtTED  PKNSION-SECrriON  4718,  REVISED   STATUTES,  AKH   ACT  OF 

MARCH  8,  1896. 

Jacob  Wolhart  (deceased). 

1.  Where  a  soldier's  claim  for  pension  stands  rejected  at  the  time  of  his  death,  on  the 

gronnd  that  the  records  of  the  War  I>epartment  show  a  certain  fact  on  which  aloDe 
such  rejection  is  hased,  and  he  applied  to  said  Department  for  correction  of  soch 
record,  which  is  subsequently  determined  by  that  Department  to  have  been  erron- 
eous and  is  corrected  accordinj^ly,  such  claim  shall  be  considered  as  pending  within 
the  meaning  of  section  4718,  Revised  Statutes,  and  of  the  act  of  March  2,  1895, 
although  it  was  never  formally  reopened  during  his  lifetime,  nor  any  application 
made  by  him  to  the  Bureau  of  Pensions  to  have  it  reopened. 

2.  Where  a  soldier's  claim  stands  rejected  at  the  time  of  his  death,  on  another  than  the 

sole  ground  that  the  records  of  the  War  Department  show  a  certain  fact  or  facts,  and 
he  made  no  effort  within  a  reasonable  time  to  reopen  it,  it  shall  be  considered  as  not 
pending  within  the  meaning  of  section  4718,  Revised  Statutes,  or  of  the  act  of 
Maich  2,  1895. 

Amistant   Secretary  John   M.   Reynolds   to   the    Commissioner   of  Fermom^ 

May  2S,  1896. 

On  June  28, 1880,  Jacob  Wolhart  filed  a  claim  for  pension  alleging 
incurrence  on  May  3, 1864,  at  the  Battle  of  the  Wilderness,  of  a  woand 
of  right  hand.  His  claim  was  rejected  May  5,  1887,  on  the  ground  of 
his  desertion,  the  War  Department  having  refused  to  remove  the  charge. 

The  records  of  the  War  Department  show  incurrence  in  action  at  the 
Battle  of  the  Wilderness  May  6, 1864,  of  a  severe  wound  of  right  hand, 
on  account  of  which  soldier  was  admitted  to  hospital  May  20, 1864,  and 
transferred  January  12, 1865,  to  Y.  B.  C,  by  reason  of  amputation  of 
three  fingers  of  right  hand. 

He  died  June  8, 1892,  and  on  December  16, 1892,  power  of  attorney 
from  his  widow  to  Thomas  Van  Etten,  as  attorney,  was  filed,  author- 
izing said  attorney  to  complete  said  claim  for  pension  '^  now  pending  in 
the  Bureau  of  Pensions,''  as  stated. 

On  July  25,  1895,  the  War  Department  removed  the  charge  of  deser- 
tion and  granted  soldier  a  discharge  to  date  March  30,  1865. 

On  September  19, 1895,  the  widow's  application  to  complete  said  claim 
was  rejected  on  the  ground  "  that  claim  having  been  rejected  and  not 
reopened  during  the  lifetime  of  the  soldier  it  can  not  after  his  death  he 
reopened  by  any  person; "  and  she  appealed  November  4,  1896,  con- 
tending she  has  the  legal  right,  as  widow,  to  reopen  and  complete  said 
claim. 
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Pending  appeal  I  deemed  it  advisable  to  call  upon  the  War  Depart- 
ment for  a  report  as  to  whether  the  soldier  in  this  case  had  made  any 
attempt  to  remove  said  charge  of  desertion ;  and  in  response  to  this  call 
said  Department  reported  March  16,  1896,  that  he  first  applied,  for 
removal  of  said  charge,  June,  1884,  and  in  support  of  his  application 
filed  evidence  on  that  date  and  in  November,  1889,  which,  however, 
was  not  sufficient  to  meet  the  requirements  of  that  Department,  and 
the  charge  was  not  removed  until  his  widow,  this  appellant,  had  taken 
up  the  prosecution  of  said  application  and  filed  additional  evidence, 
which  was  held  sufficient,  and  the  charge  was  accordingly  removed  July 
25, 1895,  as  above  stated. 

The  question  presented  for  decision  herein  is  whether  this  soldier's 
claim  was,  at  the  time  of  his  death,  pending  within  the  meaning  of  sec- 
tion 4718,  Revised  Statutes,  and  of  the  act  of  March  2,  1895,  under 
which  laws  the  widow  of  '^  any  person  entitled  to  a  pension  having  an 
application  therefore  pending  "  at  the  time  of  his  death,  has  the  right 
to  complete  such  application  and  receive  the  pension  due  thereunder. 

Ordinarily  a  claim  can  not  be  said  to  be  ''  pending  "  when  it  stands 
"  rejected."  The  word  pending  signifies  suspense  and  nondecision.  A 
thing  is  pending  until  it  is  decided ;  and  in  pension  adjudications  rejec- 
tion of  a  claim  is  generally  regarded  as  final  action  therein,  so  that  an 
appeal  will  not  lie  until  such  rejection  has  been  had. 

A  strict  construction  of  the  word  "pending"  would,  therefore,  sustain 
your  action  in  this  case,  as  this  soldier's  claim  stood  formally  rejected 
at  the  time  of  his  death. 

The  pension  laws,  however,  should  be  construed  and  administered 
in  the  same  liberal  spirit  of  their  enactment,  and  the  intent  of  the 
enactors  should  govern  throughout. 

It  is  not  believed  that  the  error  of  the  Government  in  making  a 
record  which  alone  prevented  this  soldier  from  receiving  the  pension  to 
which  the  record  shows  he  was  entitled  should  also  debar  his  widow 
from  such  pension,  under  her  right  as  established  in  said  section  4718. 
To  allow  the  Government  thus  to  take  advantage  of  its  own  error  to 
the  prejudice  of  one  to  whom  its  liberal  consideration  is  due  is  contrary 
to  all  principles  of  equity  and  justice. 

The  record  in  such  a  case  is  in  the  nature  of  matter  in  abatement  of 
the  soldier's  enjoyment  of  his  asserted  right  to  pension  rather  than  in 
bar  of  such  right ;  his  right  still  subsists,  and  the  efficient  cause  of  such 
abatement  being  an  error  on  the  part  of  the  Government  which  has 
been  corrected,  and  said  cause  of  abatement  removed,  no  mere  techni- 
cality of  law  should  stand  in  the  way  of  the  enjoyment  of  such  right 
by  the  one  to  whom,  as  his  pension  representative,  the  law  has  expressly 
given  it. 

Where,  however,  a  claim  stands  rejected  on  grounds  in  which  the 
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Government  is  not  thus  involved  as  a  party  in  delicto,  and  the  claimant 
did  not  thereafter,  within  a  reasonable  time,  reopen  or  take  steps  in  the 
Bureau  of  Pensions  to  reopen  his  claim,  it  is  believed  such  rejection 
should  stand  as  definitive  and  conclusive,  and  the  claim  be  considered 
as  not  pending  at  the  time  of  such  claimant's  death. 

The  latter  was  the  case  in  the  appealed  claim  of  John  U.  JoncB, 
decided  February  23,  1895,  in  which  rejection  of  claim  was  on  the 
ground  of  no  disability  from  the  alleged  sunstroke,  and  as  to  the  allied 
injury,  of  jio  record  or  other  evidence  of  incurrence  in  service,  and 
claimant's  declared  inability  to  furnish  such  evidence ;  and  I  held  his 
widow  had  no  right  to  reopen  said  claim  after  his  death,  he  having  made 
no  effort  whatever  to  reopen  same  during  his  lifetime. 

I  would,  therefore,  hold  as  general  rules : 

1.  That  where  a  soldier's  claim  for  pension  stands  rejected,  at  the 
time  of  his  death,  on  the  ground  that  the  records  of  the  War  Depart- 
ment show  a  certain  fact  on  which  alone  such  rejection  is  based,  and  he 
applied  to  said  Department  for  correction  of  such  record,  which  is  sub- 
sequently determined  by  that  Department  to  have  been  erroneous  and 
is  corrected  accordingly,  such  claim  shall  be  considered  as  x>ending 
within  the  meaning  of  section  4718,  Revised  Statutes,  and  of  the  act  of 
March  2,  1895,  although  it  was  never  formally  reopened  during  his  life- 
time, nor  any  application  made  by  him  to  the  Bureau  of  Pensions  to 
have  it  reopened. 

2.  That  where  a  soldier's  claim  stands  r^ected,  at  the  time  of  his 
death,  on  another  than  the  sole  ground  that  the  records  of  the  War 
Department  show  a  certain  fact  or  facts,  and  he  made  no  effort,  within 
a  reasonable  time,  to  reopen  it,  it  shall  be  considered  as  not  pending 
within  the  meaning  of  section  4718,  Revised  Statutes,  or  of  said  act  of 
March  2,  1896. 

Your  action  in  this  claim  is  accordingly  reversed,  and  you  will  please 
allow  the  widow  to  complete  the  adjudication  of  the  claim. 


MEDICAL  EXAMINATION-ACT  JULY  14,  1892-PRACTICE. 

Thomas  J.  Howren. 

A  medical  examination  to  test  the  right  of  claimant  to  the  benefit  of  the  act  of  Jaly  14, 
18^,  onght  not  to  be  ordered  until  claimant  himself  has  established  a  prima  lade 
right  to  the  benefit  of  said  act. 

Asmtant   Secretary   John   M,   Reynolds   to   the    Commissioner   of  Pensions, 

June  6 J  1896. 

A  declaration  was  filed  in  this  case  (Certificate  No.  26,356)  April  6, 
1893,  alleging  an  increased  disability  by  reason  of  pensioned  cause,  viz, 
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gunshot  wound  of  left  leg,  resulting  in  chronic  ulcers  and  consequent 
total  disability  of  left  leg.  The  claim  was  rejected  March  19,  1896,  on 
the  ground  of  "no  increase."  An  appeal  filed  April  10, 1896,  on  the 
ground  that  rejection  is  contrary  to  the  evidence,  and  that  the  refusal 
to  order  a  medical  examination  was  error. 

Claimant  is  now  a  pensioner  at  the  rate  of  $36  per  month  under  the 
act  of  August  4,  1886.  The  declaration  and  appeal  herein  are  based 
upon  the  requirement  of  the  aid  and  assistance  of  another  person  as 
provided  for  by  the  act  of  July  14,  1892.  This  act  establishes  a  rate 
known  as  the  intermediate  rate,  allowed  to  those  who,  by  reason  of 
injuries  or  disease  contracted  in  the  service  and  line  of  duty,  are  totally 
incapacitated  from  performing  manual  labor,  and  who  also  require  fre- 
quent and  periodical  aid  and  attendance  of  another  person.  The  only 
evidence  filed  in  the  case  under  consideration,  in  respect  to  aid  and 
attendance  required,  shows  that  claimant  can  not  dress  or  undress  him- 
self or  bathe  the  left  leg  without  aid,  on  account  of  stiffness  of  the  limb. 
It  will  certainly  be  conceded  by  appellant's  attorney  that  the  mere  fact 
that  aid  is  required  to  dress  and  undress  by  reason  of  stiffness  of  the 
left  leg,  will  not,  per  se,  entitle  claimant  to  the  benefit  of  the  act  invoked. 
There  is  no  proof  that  he  is  totally  incapacitated  for  manual  labor,  and 
he  has  not  made  out  a  prima  facie  case  of  such  disability  as  is  contem- 
plated by  that  act ;  until  that  is  done  the  reftisal  to  order  a  medical 
examination  should  be  withheld.  I  think  it  may  be  laid  down,  as  a 
proper  and  just  rule,  that  a  medical  examination  ought  not  to  be  ordered 
to  test  the  right  of  claimants  to  the  benefit  of  the  act  of  July  14,  1892, 
nntil  claimant  has  established  himself  a  prima  facie  right  to  the  benefit 
of  that  act. 

The  action  appealed  from  is  affirmed. 


incrbasb— act  jaiojart  s,  1893-mexican  wab. 

George  W.  Twist. 

The  increase  of  pension  provided  by  the  act  of  January  5,  1893,  for  survivors  of  the 
war  with  Mexico,  is  to  be  granted  only  to  those  survivors,  otherwise  entitled,  who, 
on  the  5th  of  January,  1893,  were  in  receipt  of  a  pension  of  $8  per  month  on 
account  of  service  in  the  war  with  Mexico. 

AssidarU   Secretary    John    M,  Reynolds   to    the    Commissioner    of  Pensions, 

June  30,  1896, 

The  appellant,  George  W.  Twist,  was  pensioned  at  the  rate  of  $8  per 
month  from  the  29th  of  January,  1887,  under  the  act  of  that  date,  on 
account  of  service  in  the  war  with  Mexico.  His  pension  under  said 
act  was  made  to  terminate  on  the  24th  of  July,  1890,  from  which  date 
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he  was  pensioned  under  the  act  of  June  27, 1890,  on  acconnt  of  eervioe 
in  Company  A,  Ninety-fourth  Ohio  Volunteers,  in  the  war  of  the  rebel- 
lion. After  the  passage  of  the  act  of  January  5,  1893,  increasing  the 
pension  of  certain  survivors  of  the  war  with  Mexico  to  $12  per  month, 
he  applied  to  be  placed  on  the  rolls  under  the  act  of  January  29,  1887, 
and  to  be  allowed  the  increase  provided  by  the  act  of  January  5,  1893. 

His  claim  was  rejected  August  29, 1893,  on  the  ground  that  he  was 
not,  on  the  5th  of  January,  1893,  a  pensioner  under  the  act  of  January 
29, 1887,  for  service  in  the  war  with  Mexico.  From  this  action  an 
appeal  was  taken,  June  22, 1895. 

The  act  of  January  5, 1893,  provides : 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  iocrease  the 
pension  of  every  pensioner  who  is  now  on  the  rolls  at  $8  per  month  on  aooonnt  of  serv- 
ice in  the  Mexican  War,  and  who  is  wholly  disabled  for  mannal  labor,  and  is  in  such 
destitute  circnmstances  that  $8  per  month  are  insufficient  to  provide  him  the  necesaariea 
of  life,  to  $12  per  month. 

The  applicant  in  this  case  was  not  on  the  5th  of  January,  1893,  in 
receipt  of  a  pension  under  the  act  granting  pension  on  account  of  service 
in  the  war  with  Mexico.  He  was,  on  that  date,  in  receipt  of  a  pension 
under  the  act  granting  pension  for  service  in  the  war  of  the  rebellion. 
If,  therefore,  it  should  be  shown  that  he  is,  and  was  on  the  5th  of 
January,  1893,  in  the  condition  of  disability  and  destitution  set  forth 
in  said  act,  his  claim  for  the  benefits  of  said  act  can  not  be  allowed,  for 
the  reason  that  the  act  applies  only  to  those  who  were,  at  the  date  of 
its  passage,  on  the  rolls  at  $8  per  month  on  account  of  service  in  the 
war  with  Mexico. 

The  action  from  which  the  appeal  is  taken  is  affirmed. 


minor's  pension-act  june  87,  1890 

Minor  of  Lafayette  G.  Howard. 

The  minor  children  of  a  deceased  soldier  have  no  title  to  pension  in  their  own  right 
under  the  act  of  Jane  27,  1890,  while  the  widow  of  snch  soldier  is  living  and  not 
remarried,  unless  such  widow  has  forfeited  her  right  to  pension  under  the  act  of 
August  7,  1882,  or  section  4706,  Revised  Statutes,  notwithstanding  such  widow 
married  such  soldier  subsequent  to  the  passage  of  said  act. 

Assistant    Secretary  John  M,   Reynolds   to    the    Cotnmissioner  of  Penaums, 

June  SO,  1896, 

The  claim  (No.  688,996)  of  the  above-named  minor  of  Lafayette  G. 
Howard,  deceased,  late  of  Company  C,  First  Massachusetts  Volunteer 
Cavalry,  for  pension  under  the  act  of  June  27, 1890,  was  rejected  March 
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3, 1894,  on  the  gronnd  that  said  child  had  no  title  to  pension  while  the 
widow  of  said  soldier  was  living. 

From  this  action  an  appeal  was  filed  Jnne  19,  1894,  wherein  it  is  con- 
tended that  as  soldier  was  married  to  said  widow  subsequent  to  the 
passage  of  said  act  of  June  27,  1890,  and  did  not  die  of  disease  con- 
tracted in  the  service,  said  widow  could  have  no  title  to  pension ;  hence, 
said  minor  was  pensionable  in  his  own  right. 

The  soldier  enlisted  September  12, 1861,  afid  was  discharged  February 
18, 1863,  on  a  surgeon's  certificate  of  disability  on  account  of  amblyopia 
(disease  of  eyes).  He  was  pensioned  for  impaired  vision  at  $6  per 
month  from  discharge,  and  $10  from  September  12,  1883.  He  died 
October  11,  1893,  of  apoplexy. 

Soldier's  first  wife  died  September  2, 1882,  and  he  married  the  mother 
of  said  minor  October  30, 1882,  and  said  minor  was  bom  January  31, 
1884. 

Soldier  was  divorced  from  claimant's  mother  January  30, 1891,  and 
married  Ellen  O'Hara  September  21,  1891,  who  survives  him.  The 
forgoing  faults  are  established  by  record  evidence. 

The  widow  has  not  applied  for  pension  but  has  filed  a  claim  for  the 
accrued  pension.  Soldier  died  of  apoplexy,  which  does  not  appear  to 
be  due  to  the  cause  for  which  pensioned ;  and  it  is  not  claimed  that  his 
death  cause  had  any  connection  with  his  service. 

Thus  it  follows  that  said  widow,  having  married  soldier  subsequent 
to  the  passage  of  the  act  of  June  27,  1890,  is  not  pensionable  under 
said  law. 

Under  the  circumstances  can  this  minor  be  pensioned? 

Section  3  of  the  act  of  June  27,  1890,  under  which  this  claim  was 
filed,  reads  as  follows : 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army  or 
Navy  of  the  United  States  daring  the  late  war  of  the  rebellion,  and  who  was  honorably 
disobarged  has  died,  or  shall  hereafter  die,  leaving  a  widow  without  other  means  of  sap- 
port  than  her  daily  labor,  or  minor  children  ander  the  age  of  sixteen  years,  snch  widow 
shall  apon  dne  proof  of  her  hasband^s  death,  without  proving  his  death  to  be  the  result 
of  his  army  service,  be  placed  on  the  pension-roll  from  the  date  of  the  application  there- 
for under  this  act,  at  the  rate  of  eight  dollars  per  month  during  her  widowhood,  and 
shall  also  be  paid  two  dollars  per  month  for  each  child  of  such  officer  or  enlisted  man 
under  sixteen  years  of  age,  and  in  case  of  the  death  or  remarriage  of  the  widow,  leav- 
ing a  child  or  children  of  such  officer  or  enlisted  man  under  the  age  of  sixteen  years, 
8u6h  pension  shall  be  paid  such  child  or  children  until  the  age  of  sixteen. 

The  conditions  precedent  to  a  minor's  pension  under  said  act  are  the 
death  or  remarriage  of  the  widow.  Under  section  4702,  Revised  Statutes, 
the  minors  were  pensionable  (1)  in  case  the  soldier  left  no  widow,  (2) 
or  in  case  of  her  death  without  the  payment  to  her  of  any  part  of  the 
pensien,  and  (3)  in  case  of  the  death  or  remarriage  of  the  widow  who 
survived  the  soldier. 
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It  will  be  obBorved  that  the  a<3t  of  June  27, 1890,  is  not  as  broad  as 
section  4702,  Revised  Statutes,  providing  pension  for  the  minors  only  on 
the  death  or  remarriage  of  the  widow.  It  has  been  the  long-established 
practice  of  your  Bureau  and  the  Department  not  to  allow  pension  to 
the  minors  of  a  deceased  soldier  while  his  widow  was  still  alive  and  had 
not  remarried,  except  in  cases  where  the  widow  had  forfeited  her  pen- 
sion or  right  to  pension  under  the  act  of  August  7,  1882,  or  section 
4706,  Revised  Statutes. 

With  the  exceptions  just  mentioned  the  minors  have  no  title  to  pen- 
sion in  their  own  right  while  a  widow  who  has  not  remarried  survives 
the  soldier,  even  the  $2  per  month  which  might  be  paid  such  minor 
were  the  widow  pensioned,  is  not  a  minor's  pension  but  the  widow's. 

It  would  also  be  unsafe  to  grant  pension  to  the  minor  while  a  widow 
survived  soldier,  as  such  widow  might  in  the  future  successfiilly  prose- 
cute a  claim  in  her  own  right,  either  under  the  general  or  some  other 
law,  and  we  would  then  be  in  the  position  of  having  granted  two  pen- 
sions on  account  of  the  same  service. 

I  deem  it  unwise  to  depart  from  the  well-established  and  nniform 
practice  which  has  obtained  in  your  Bureau  and  the  Department,  that 
the  minors  of  a  deceased  soldier,  except  in  the  cases  mentioned,  had  no 
title  to  pension  in  their  own  right  while  a  widow  who  has  not  remarried 
survives  such  soldier,  and  therefore  affirm  your  action. 


ATTORNETSHIP— FEK. 

Ida  B.  Higqins  (claimant). 
John  F.  Methvin  (attornby). 

Where  a  person  files  a  declaration  at  a  time  when  he  is  not  entitled  to  practioe  in  the 
Bureaa,  and  is  subsequently  admitted  to  practice,  the  rights  of  no  third  person 
intervening,  and  subsequent  to  his  admission,  he  has  rendered  material  service,  and 
is  otherwise  entitled,  on  the  allowance  of  the  claim,  a  fee  should  be  paid  to  him. 

Assistant   Secretary  John   M.  Reynolds  to  the   Commissioner    of  Pensums, 

June  IS,  1896. 

John  F.  Methvin,  of  Atlanta,  Oa.,  May  6, 1896,  appealed  in  the  mat- 
ter of  fee,  on  the  issue  of  February  14, 1896,  in  the  claim  for  a  widow's 
pension,  under  the  act  of  June  27, 1890,  of  Ida  B.  Higgins,  widow  o( 
John  Higgins,  late  of  Companies  B  and  A,  Twenty-fifth  Maasachusetts 
Infantry,  Certificate  No.  419,955. 

The  original  declaration  was  filed  December  11,  1895,  by  the  appel- 
lant, who  was  therein  appointed  attorney  to  prosecute  the  claim. 

When  the  appellant  filed  the  declaration,  which  contains  his  only 


Digitized  by 


Google 


DECISIONS   RELATING  TO   PENSIONS.  233 

power  of  attorney,  he  had  not  been  admitted  to  practice  before  the 
Boroan.  He  was  admitted  to  practice  January  13, 1896.  He  filed  evi- 
dence January  24, 1896,  that  established  the  claim,  which  was  allowed 
February  14,  following,  but  no  fee  was  paid  to  him. 

There  is  no  contest  of  attorneyship  in  the  case,  no  other  attorney 
appearing  therein.  In  the  claim  of  the  widow  of  George  Long  (Fee 
P.  L.  Bk.  19,  p.  201),  decided  September  6,  1894,  wherein  application 
for  pension  was  filed  by  a  person  not  entitled  to  recognition  under  the 
rules,  and  who  had  rendered  no  other  service,  but  was  subsequently 
admitted  to  practice,  the  Department  held — 

That  such  admisBion  gives  said  person  no  right,  as  against  an  attorney  who  has 
entered  into  a  legal  contract  with  the  dainumt,  and  has  rendered  service. 

It  is  also  stated  in  said  decision  that — 

Were  the  rights  of  no  third  person  involved,  and  had  Mr.  Arnold  (the  appellant)  ren- 
dered service  subsequent  to  his  admission  to  practice,  his  claim  would  be  stronger  ;  but 
even  in  sucb  event,  a  grave  doubt  would  arise,  as  to  the  sufficiency  of  his  authority  to 
act  in  the  claim. 

The  &ct8  in  this  case  meet  with  the  above  contemplated  conditions. 
But  I  am  unable  to  assign  any  good  purpose  that  would  be  served  by 
refusing  to  recognize  an  attorney  under  these  conditions,  although 
there  is  a  doubt  as  to  the  appointment  of  the  appellant  being  in  con- 
formity with  the  r\ile8  of  practice.  However,  as  those  rules  are  not 
violated,  and  a  consideration  of  the  rights  of  third  parties  do  not  enter 
into  the  question,  I  am  disposed  to  recognize  the  appellant's  authority 
to  prosecute  the  claim,  as  valid,  as  long  as  the  parties  to  the  power  of 
attorney  have  seen  fit  to  treat  it  in  that  light,  thus  estopping  them  to 
deny  its  legal  sufficiency.  It  having  been  determined  that  the  appel- 
lant was,  under  the  foref^^oing  conditions,  entitled  to  prosecute  the  claim, 
and  he  having  rendered  material  service,  it  follows  that  he  should  be 
paid  a  fee.    Therefore,  the  action  of  the  Bureau  is  reversed. 


sebvic»-piiiot-wab  vbsssii-sections  4693-96,  bevised  statutes. 
Ghables  a.  Elelbubn. 

1*  A  pilot  who  served  upon  a  war  vessel  of  the  United  States  during  the  late  civil  war, 
is  not  required  to  show  enlistment  or  muster  into  the  United  States  military  or 
naval  service  to  entitle  him  to  pension  for  disability  due  to  wounds  or  injury 
received  in  the  line  of  duty  as  a  civilian  employee  as  such  pilot. 

2.  The  case  of  John  G.  Coney,  engineer,  (3  P.  D.,  200) ,  cited  and  approved. 

^^tistant    Secretary  John    M,   Reynolds   to  the    Commissioner  of  Pensions, 

June  SO,  1896, 

On  August  2,  1895,  claimant  appealed  from  the  action  of  your 
Bureau  of  May  7,  1895,  rejecting  his  claim  for  pension  under  the  gen- 
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eral  law  upon  the  ground  that  he  was  not  in  the  military  or  naval 
service  of  the  United  States,  but  was  a  civilian  employee  in  the  Quarter- 
master Department. 

The  records  of  the  Quartermaster  General's  Office  of  the  War  Depart- 
ment shows  that  claimant  served  as  pilot  on  the  transport  TT.  H.  Broum, 
attached  to  the  flotilla  at  $100  per  month  from  January  1, 1862,  to 
January  10, 1863,  and  at  $150  per  month  from  January  11,  1862,  doing 
double  duty ;  that  he  continued  to  perform  such  service  as  pilot  of  said 
boat  until  March  9,  1862 ;  that  the  said  boat  was  subsequently,  on 
March  26,  1862,  transferred  to  the  Navy  Department. 

The  records  of  the  Third  Auditor's  Office,  Treasury  Department, 
show  claimant  to  have  been  paid  for  service  as  pilot  on  the  U.  S.  S.  W.  K 
Brown,  from  January  1  to  March  9,  1862,  and  as  master  of  the  tug 
Jeme  from  June  9  to  September  30,  1862.  It  further  appears  from  the 
records  of  the  War  Department  that  the  U.  S.  steam  tug  Jessie  was 
attached  to  the  western  gunboat  flotilla. 

In  the  case  of  John  G.  Coney,  engineer  (3  P.  D.,  200),  the  con- 
struction of  section  4693,  the  Department  quoted  with  approval  Buling 
No.  31,  of  the  Commissioner  of  Pensions,  viz : 

The  words  '^anj  ganboat  or  war  yesBel"  used  in  the  second  subdiTision  of  section 
4693,  R.  S.,  and  the  words  ''  gunboats  and  war  vessels ''  found  in  the  last  danse  of  sec- 
tion 4695,  R.  S.,  are  to  be  oonstmed  so  as  to  inolude  all  vessels  in  the  service  of  the 
United  States  which  are  manned  and  used  in  offensive  and  defensive  operations  against 
tiie  enemy. 

It  was  fturther  held  in  said  case — 

That  by  the  express  provisions  of  the  statute  the  question  of  the  enlistment  of  the 
claimant  is  wholly  immaterial.  The  language  of  the  law,  last  quoted,  was  evidently 
intended  to  include  all  who  performed  the  service  therein  designated,  whether  ^'rcga- 
larly ''  enlisted  in  the  Army  or  in  the  Navy,  or  employed  by  the  quartermaster's 
department  of  the  Army,  or  by  other  competent  authority. 

I  am  of  the  opinion  that  the  foregoing  is  a  correct  construction  of 
the  law,  and  that  the  rejection  of  this  claim  upon  the  ground  stated 
was  error. 

The  next  question  to  be  considered  is,  whether  the  U.  S.  steamer  W. 
H,  Brown  and  steam  tug  Jeme,  on  which  claimant  served,  were  gun- 
boats or  war  vessels. 

No  information  can  be  found  in  the  War  or  Navy  Department  as  to 
whether  these  boats  were  armed  and  manned  for  offensive  and  defensive 
operations. 

The  IT.  S.  steamer  Brown  was  manned  in  part  by  naval  officers  and 
seamen,  as  it  appears  that  during  the  time  claimant  served  on  said  ves- 
sel that  First  Assistant  Engineer  Reynolds,  Second  Class  Fireman 
Hooks,  Seaman  Delos,  and  Landsman  Wagenseller,  served  on  the  same 
vessel. 
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The  steamer  W.  H.  Braiun  was  attached  to  the  western  gunboat 
flotilla,  as  was  also  the  tog  Jeme. 

The  Bureau  of  Medicine,  Navy  Department,  report  Charles  C.  Kil- 
bum,  "pilot,  U.  S.  Navy,"  admitted  to  Bed  Rover  August  8,  1862,  from 
tug  Jessie  with  febris  intermittens,  and  discharged  to  duty  August  13, 
1862. 

It  also  appears  that  the  tug  Jessie  was  attached  to  the  flagship  Ben- 
to/i,  under  command  of  Admiral  Davis,  as  a  dispatch  boat.  It  is  impos- 
sible to  determine  from  the  designation  given  in  the  records  of  the  War 
Department  what  vessels  composing  said  command  were  strictly  "war 
vessels"  and  what  not,  some  appearing  as  "transports"  appearing  to 
have  been  well  armed  and  used  as  well  in  the  capacity  of  "gunboats" 
as  others  designated  as  "gunboats,"  "motor  boats,"  "rams,"  etc.,  and 
as  actively  employed  in  warlike  operations. 

In  the  case  of  John  G,  Coney  (3  P.  D.,  200),  the  Diana,  on  which  he 
served,  was  attached  to  the  Mississippi  Marine  Brigade,  and  General 
Ellet,  commandiug  the  brigade,  stated  in  his  evidence  given  in  that 
case  that  the  Diana  had  no  standing  as  a  naval  vessel  of  war,  but  was 
undoubtedly  used  as  a  war  vessel  or  gunboat,  carrying  transports  past 
the  enemy's  batteries  on  the  Mississippi  River,  and  in  every  other  way 
that  vessels  of  war  or  gunboats  were  used  on  said  river. 

It  appears  that  the  tug  Jessie  was  used  to  carry  dispatches  from  the 
flagship  to  the  other  vessels  composing  the  flotilla,  and  was  as  much 
exposed,  and  as  actively  engaged  in  warlike  operations  as  the  flagship 
to  which  it  was  attached.  It  was  as  much  a  part  of  the  flagship  as  one 
of  the  ship's  life  boats,  and  as  the  Diana,  designated  in  some  of  the 
reports  as  a  "transport,"  was  held  to  be  a  war  vessel  in  the  case  of 
Coney,  I  hold  that  the  circumstances  of  this  case  warrant  the  holding 
that  the  XJ.  S.  steamer  W.  H.  Brovm  and  tug  Jessie  were  also  war  ves- 
sels engaged  in  offensive  and  defensive  operations  against  the  enemy. 

Your  rejection  of  this  claim  on  the  ground  stated  is,  therefore, 
reversed,  and  you  are  directed  to  adjudicate  the  case  on  its  merits. 


marriage  and  brvorce-lndian  nations— jurisdiction. 
Cassandra  F.  Clark  (alleged  widow). 

1.  The  Wyandotte  tribe  of  Indians  in  1882  were  a  distinct  political  community  and  as 

soch  pofBeased  the  power  of  self-government  and  the  consequent  right  to  determine 
the  social  condition  and  domestic  status  of  one  of  its  members,  he  being  within  the 
junsdiciion  of  and  a  domiciled  subject  of  said  Wyandotte  Nation.  (Worcester  v. 
State  of  Georgia,  6  Peters,  515  ;  Strader  v.  Graham,  10  How.,  82.) 

2.  A  decree  of  divorce  granted  by  the  Wyandotte  Council  being  an  act  of  the  nation  as 

a  sovereignty  exercised  through  its  proper  channels,  and  not  prohibited  by  the  Con- 
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stitation  or  treaties  of  the  United  States,  its  validity  is  not  affected  by  the  &ct  Itet 
said  decree  was  granted  without  notice  to  defendant  (Maynard  v.  Hill,  125  U.  Sb, 
190 ;  Pennoyer  v,  Neff,  95  U.  S.,  714.) 
3.  Snch  decree  destroyed  the  marriage  relation  existing  between  libellant  and  libelleey 
and  is  effectual  to  necessitate  a  holding  that  claimant  is  not  the  legal  widow  of 
soldier. 

Amstawt  Secretary  John   M,   Reynolds  to   the    Commissioner  of  PensionSj 

June  30,  1896. 

Appellant  herein,  Cassandra  F.  Clark,  filed  her  widow's  claim  under 
the  act  of  June  27, 1890,  on  April  6, 1891.  Same  was  rejected  Septem- 
ber 22,  1894,  on  the  ground  that  claimant  was  not  the  legal  widow  of 
the  soldier,  Richard  W.  Clark,  late  of  Company  A,  Eleventh  Kansas 
Volunteer  Infantry.  An  appeal  was  filed  June  10, 1895,  on  the  ground 
that  said  rejection  is  contrary  to  law. 

The  case  may  be  stated  as  follows : 

Eichard  W.  Clark,  a  Wyandotte  Indian,  married  Cassandra  F.  Kirk- 
bride,  this  claimant,  an  American  white  woman,  on  August  7,  1860, 
according  to  the  laws  of  the  State  of  Kansas.  He  enlisted  in  the 
United  States  Army  on  August  7,  1862,  and  was  honorably  discharged 
therefrom  on  May  18, 1865.  As  the  result  of  this  union  there  were  two 
children,  the  youngest  of  whom  was  bom  in  1869.  Said  Eichard  W. 
Clark  was  granted  a  divorce  from  his  said  wife  Cassandra  on  the  23d 
day  of  November,  1882,  by  the  Wyandotte  Council,  at  Wyandotte 
Eeserve,  Indian  Territory,  and  thereafter,  at  Vinita,  Ind.  T.,  on  Octo- 
ber 3, 1886,  married  an  Indian  woman  named  Elizabeth  Brandon.  Said 
soldier  died  on  the  31st  day  of  January,  1890. 

Appellant  maintains  that  she  is  the  legal  widow  of  said  soldier,  and 
her  contention  is  ably  argued,  and  at  length,  in  all  its  collateral  branches, 
by  her  attorney,  upon  the  grounds  that  said  Clark  was  subject  to  the 
laws  of  the  State  of  Kansas  wherein  he  was  married ;  that  claimant 
was  never  notified  of  any  divorce  proceedings ;  and  that  the  United 
States  Government  will  not  recognize  a  divorce  granted  by  a  tribe  of 
Indians. 

It  should  be  stated,  at  the  outset,  that  some  of  the  facts  to  be  here- 
after related  have  not  been  brought  in  evidence  by  either  contestant  or 
the  Pension  Bureau,  but  they  are  matters  of  record  in  the  Indian 
Bureau,  which  is  within  the  jurisdiction  of,  and  a  branch  of  this 
Department,  and  following  a  familiar  rule  of  evidence  and  procedure, 
these  facts  will  be  admitted  and  considered  in  so  far  as  they  may  be 
necessary  to  a  proper  understanding  and  adjudication  of  the  issue  pre- 
sented by  the  appeal. 

From  1785  to  1855,  the  Wyandotte  tribe  of  Indians  were  recognized 
by  the  United  States  as  a  nation  of  Indians.  In  the  course  of  time,  in 
common  with  all  of  the  Indian  tribes  the  Wyandottes  diminished  in 
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number,  and  their  importance  as  a  factor  in  governmental  action  grew 
lesB,  until  on  January  31,  1855,  a  treaty  was  concluded  with  them, 
whereby  the  Wyandottes  ceased  to  exist  as  a  nation ;  their  tribal  rela- 
tions in  so  far  as  they  were  to  be  recognized  by  the  Government  were 
abolished,  and  all  Wyandotte  Indians  became  citizens  of  the  United 
States,  the  only  exception  being  that  those  who  made  application  there- 
for might  be  exempt,  for  the  time  being,  from  the  operation  of  the  citi- 
zenship clause,  the  period  of  such  exemption  to  be  fixed  by  the  Com- 
missioner of  Indian  Affairs.  In  1867,  however,  another  treaty  was 
concluded  between  the  United  States  and  several  Indian  tribes,  among 
which  were  certain  so-caUed  Wyandottes ;  the  portion  of  the  preamble 
of  this  treaty,  so  fskr  as  it  may  relate  to  the  issue  herein,  as  is  follows : 

And  whereas  a  portion  of  the  Wyandottes,  parties  to  the  treaty  of  1855,  *  *  « 
have  not  been  oompelled  to  become  citizens,  bat  have  remained  without  clearly  recog- 
nized organization,  whUe  others  who  did  become  citizens  are  unfitted  for  the  responsi- 
bilities of  citizenship,  and  whereas  the  Wyandottes  treated  with  in  1855,  have  just 
claims  against  the  Government  which  will  enable  the  portion  of  their  people  herein 
referred  to  to  b^in  anew  a  tribal  existence.    Therefore,  etc. 

The  treaty  goes  on  to  state,  that  a  register  of  the  "whole  people" 
shall  be  taken  by  the  Secretary  of  the  Interior,  which  register — 

shall  show  the  names  of  aU  who  declare  their  desire  to  be  and  remain  Indians,  and  in  a 
tribal  condition,  *  *  *  and  all  such  persons,  %nd  those  only,  shall  hereafter  consti- 
tute the  tribe. 

Continuing,  it  recites  that  no  person  who  has  heretofore  consented  to 
become  a  citizen,  shall  become  a  member  of  the  tribe  unless  by  the  free 
consent  of  the  tribe  after  its  new  organization,  together  with  the 
approval  of  the  agent  of  the  Delawares. 

The  records  of  the  Indian  Bureau  show  that  the  reorganization  of 
the  tribe  under  this  treaty  was  much  slower  than  was  anticipated,  and 
that  it  lacked  in  some  formalities  and  details,  certain  things  contem- 
plated ;  but  the  clear  intent  of  that  treaty  was  to  restore  the  Wyan- 
dottes to  their  national  tribal  existence,  and  that  intent  was  fulfilled, 
for  the  Grovernment,  in  1870,  recognized  the  Wyandottes  as  a  reorgan- 
ized tribe,  and  as  such  an  Indian  Nation,  and  commenced  to  Ailfill  its 
financial  obligations  to  them,  made  incumbent  by  the  treaty  of  1867, 
and  has  so  continued  until  the  present  day. 

The  question  immediately  arises,  and  has  to  do  vitally  with  the  issue 
herein,  what  is  an  Indian  Nation  in  so  far  as  it  relates  to  the  United 
States  and  the  difTerent  States?  Without  discussing  the  matter  at 
length,  it  is  sufficient  to  say  that  an  Indian  Nation  is  neither  a  domestic 
state  or  a  foreign  state ;  it  is  a — 
domestic  dependent  nation.     (Cherokee  Nation  v.  State  of  Geoigia,  7  Peters,  1.) 

Itis— 
an  independent  political  community.     (McKay  v.  Campbell,  2  Sawyer,  118.) 
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It  is  an  alien  nation,  a  distinct  political  community,  and  ite  membere 
owe  immediate  allegiance  to  their  several  tribes,  and  are  not  part  of 
the  people  of  the  United  States.     (Elk  v.  Wilkins,  112  U.  8.,  94.) 

What  are  the  rights  that  must  be  accorded  to  such  a  community  ? 

All  acts  especiallj  that  of  1812  *  *  *  manifestly  consider  the  several  Indian 
Nations  as  distinct  political  communities  within  which  their  authority  is  exclosive. 

It  is  inconoeivahle  that  they  oould  (be)  supposed  *  *  *  to  have  divested  them- 
selves of  the  right  of  self-government  on  subjects  not  connected  with  trade. 

These  articles  (parts  of  treaties)  are  associated  with  others  reo(^nizing  their  title  to 
self-government.     The  very  fact  of  repeated  treaties  with  them  recognizes  it. 

The  settled  law  of  nations  is  that  a  weaker  power  does  not  sumnder  its  independ- 
ence— its  right  to  self-government  by  associating  with  a  stronger. 

All  rights  which  belong  to  self-government  have  been  recognized  as  vested  in  them 
(Indians). 

In  the  management  of  their  internal  concerns  they  are  dependent  on  no  power. 

Is  no  distinction  to  be  made  between  treaties  consummated  by  a  <nvil- 
ized  or  by  a  savage  people  ? 

Nations  differ  from  each  other  in  conditions,  but  the  principles  of  justice  are  the 
same. 

Thus  speaks  the  Supreme  Court  of  the  United  States  on  the  question, 
and  this  view  as  set  forth  in  the  leading  and  justly  celebrated  case  of 
Worcester  v.  State  of  Georgia  (6  Petws,  515),  has  been  repeatedly 
adopted  by  the  same  body  from  the  days  of  Chief  Justice  Marshall  up 
to  the  present  time.  It  was  distinctly  accepted  in  U.  S.  v.  Holliday 
(3  Wall.,  407—1865),  and  again  in  U.  S.  v.  Forty-three  gallons  of 
whisky  (93  U.  S.,  188—1876). 

It  is  a  well  settled  principle  of  constitutional  law  that  each  State  may 
manage  and  control  its  own  domestic  and  internal  affairs  and — 

has  an  undoubted  right  to  determine  the  status  or  domestic  and  social  condition  of  the 
persons  domiciled  within  its  territory.     (Strader  v.  Graham,  10  How.,  82.) 

It  is  equally  well  settled  that  the  United  States  recognizes  that  mar- 
riage is  a  domestic  relation,  a  civil  status,  which  may  be  created  or 
destroyed  according  to  the  laws  and  jurisdictions  of  the  separate  polit- 
ical community  in  whicli  the  parties  to  the  marriage  contract  are 
domiciled. 

It  has  been  held  by  the  Supreme  Court  that — 

The  jurisdiction  which  every  State  possesses  to  determine  the  civil  status  and  capac- 
ities of  all  its  inhabitants,  involves  authority  to  prescribe  the  conditions  on  which  pro- 
ceedings affecting  them  may  be  commenced  and  carried  on  within  its  territoiy.  (Pen- 
noyer  v.  Neff,  95  U.  S.,  714.) 

And  that — 

If  application  oould  not  be  made  to  the  tribunal  of  the  complainant's  domicile  in 
such  a  case  (divorce),  and  proceedings  be  there  instituted,  without  personal  service  of 
process  or  personal  notice  to  the  offending  party  the  injured  citizen  would  be  without 
redress.     (Ibid.) 
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And  again — 

It  is  proper  to  observe,  that  we  do  not  mean  to  asBert  by  anything  we  have  said,  that 
a  State  may  not  authorize  proceedings  to  determine  the  statos  of  one  of  its  citizens 
toward  a  nonresident,  which  would  be  binding  within  the  State,  though  made  without 
service  of  process,  or  personal  notice  to  the  nonresident     (Ibid.) 

This  particular  phase  of  the  subject  is  well  expressed  by  Mr.  Stewart 
in  his  work  on  Marriage  and  Divorce,  and  the  following  statement  is 
amply  and  fully  fortified  by  cases  therein  cited : 

The  State  may  dissolve  on  any  term  it  pleases,  the  marriage  of  any  person  domioiled 
within  its  jurisdiction,  and  this  without  regard  to  the  laws  of  the  time  or  the  place  of 
the  marriage,  or  of  the  contract  of  marriage  of  the  parties ;  for  marriage  is  a  status,  the 
condition  of  married  persons  dependent  upon  law,  not  a  mere  personal  relation  but  a 
public  institution  of  which  the  State  has  full  control.  (Stew,  on  Mar.  and  JHy,, 
Sec  194.) 

Mr.  Bishop  also  states : 

The  courts  of  the  actual  domioUe  of  a  married  party  proceeding  upon  a  ground  for 
divorce  made  sufficient  by  the  laws  of  their  own  State  or  country  are  competent  to 
declare  such  party  free  from  matrimonial  bond.     (Bishop  on  M.  and  D.  and  Sep.,  1, 

Sec  837.) 

It  should  be  borne  in  mind  that  the  term  ''State"  is  not  confined  to 
those  subdivisions  of  territory  which  represent  in  their  entirety  the 
United  States  of  America,  but  that  it  includes  those  political  commun- 
ities which  are  an  acknowledged  body  politic  and  which  exercise  acts 
of  sovereignty  within  their  geographical  boundaries.  The  truth  of 
the  above  being  conceded  it  is  obvious  that  a  decree  of  divorce  must 
from  its  very  nature  be  either  legislative  or  judicial. 

It  is  not  shown  what  particular  function  of  government  was  vested 
in  the  Wyandotte  (Council,  whether  legislative  or  judicial,  but  it  is 
shown  by  competent  evidence,  that  it  was  the  proper  body  to  entertain 
petitions  for  divorces,  and  it  is  apparent  that  the  decree  was  the  act  of 
the  Wyandotte  Nation  as  a  sovereignty,  exercised  through  its  lawful 
channels.  There  is  no  doubt  but  that  the  sovereignty  may  grant 
divorces,  either  by  legislative  decree  or  through  its  judicial  courts,  as 
it  may  see  fit. 

It  has  been  held,  that  inasmuch  as  the  Constitution  of  the  United 
States  did  not  forbid  it,  in  the  absence  of  a  prohibition  by  its  own  con- 
stitution, any  State  could  grant  divorces  either  by  legislative  or  judicial 
decree. 

Haying  jurisdiction  to  legislate  upon  the  status  of  the  husband  he  being  a  resident  of 
the  Territory  at  the  time,  the  validity  of  this  act  is  not  affected  by  the  iact  that  it  was 
passed  upon  his  application  without  notioe  to  our  knowledge  by  his  wife.  (Maynard  v. 
Hill,  125  U.  S.,  190.) 

Mr.  Justice  Field,  who  delivered  the  opinion  in  the  above  case,  further 
stated: 
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The  weight  of  anthority,  however,  is  decidedly  in  favor  of  the  podtion  that,  in  the 
abeenoe  of  direct  prohibition,  the  power  over  divorces  remains  with  the  legislature. 

It  will  doubtless  be  conceded  that  the  jurisdiction  of  a  State  is  coinci- 
dent with  its  geographical  boundaries  and  extends  over  all  persons  who 
owe  allegiance  to  its  sovereignty,  and  who  are  domiciled  therein ;  and  it 
is  well  to  note  here  some  facts  brought  out  in  the  evidence  in  this  case. 
The  contestant  herein  admits  that  in  1873  said  Clark  commenced  going 
to  the  Wyandotte  country.  His  absences  from  Wyandotte,  Kans.,  his 
former  domicile,  were  of  frequent  and  protracted  duration  and  were,  in 
contestant's  own  words,  "three  or  four  trips  yearly  to  the  Indian  Ter- 
ritory and  Wyandotte  Indian  Nation,  such  trips  covering  sometimes 
three  or  four  or  five  weeks,  sometimes  three  or  four  months  or  more." 
It  is  shown  by  competent  and  reliable  evidence  of  his  associates  and 
neighbors,  that  from  the  year  1874,  he  was  living  practically  continu- 
ously within  the  jurisdiction  of  the  Wyandotte  Nation,  contestant 
herein  stating  that  he  gave  to  different  parties  powers  of  attorney  for 
the  transaction  of  business  for  him  outside  of  that  Nation. 

The  records  of  the  Wyandotte  tribe,  as  well  as  the  records  of  the 
Indian  Bureau,  show  that  on  April  21, 1874,  the  said  Richard  W.  Clark, 
Cassandra  his  wife,  and  their  two  children  were  adopted  into  the  tribe 
according  to  the  regular  custom  and  usage,  and  it  is  to  be  stated  that 
such  custom  and  usage  has  long  had  the  sanction  of  the  Government.. 
On  November  29,  1881,  said  adoption  was  submitted  to  the  entire 
Wyandotte  Nation  in  council  assembled,  and  it  was  unanimously  con- 
firmed, thus  completing  his  status  as  a  member  of  the  Wyandotte 
tribe,  according  to  the  provisions  of  the  treaty  of  1867.  From  the 
date  of  his  adoption  in  1874,  up  to  his  death,  said  Clark  was  recognized 
by  the  Government  as  a  member  of  Wyandotte  tribe,  and  was  paid 
annuities  by  the  Government  as  such  member ;  he  was  moreover,  for  a 
period  of  time,  secretary  of  their  Council.  There  is  no  escaping  the 
fact  that  Clark  certainly  after  November  29,  1881,  was  a  Wyandotte 
Indian,  occupied  the  political  status  of  an  Indian,  and  was  under  the 
sovereignty  of  the  Wyandottes ;  when  once  he  became  a  member  of 
that  Nation  he  ceased  to  be  in  any  manner  a  citizen  of  the  United 
States  or  amenable  to  laws  of  any  of  the  States :  and  so  he  must  have 
remained  until  he  became  a  citizen  of  some  other  sovereign  community 
by  the  permission  of  that  sovereignty.  No  act  of  his  is  shown  whereby 
he  ever  attempted  after  that  date  to  exercise  any  rights  of  citizenship 
either  State  or  Federal.  Had  he  done  so  it  would  have  availed  him 
nothing. 

The  fact  that  he  has  abandoned  his  nomadic  life  and  tribal  relations  and  adopted  the 
habits  and  manners  of  civilized  people  may  be  a  good  reason  T?hy  he  should  be  made  a 
citizen  of  the  United  States  but  does  not  of  itself  make  him  one.  To  be  a  oitizen  of 
the  United  States  is  a  political  priyilege  which  no  one  not  bom  to  can  aaBnme  withont 
its  consent  in  some  fonn.     (United  States  v.  Osbome,  6  Sawyer,  406.) 
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The  records  of  the  Wyandotte  Council  show  the  filing  of  a  petition 
for  divorce  by  Eichard  W.  Clark  against  Cassandra  F.  Clark  based 
upon  desertion.  The  petition  sets  out,  after  the  usual  recitals  of 
faithful  conduct,  that  for  a  space  of  six  years  the  said  Cassandra  had 
wilfully  refused  to  come  to  the  Wyandotte  Reservation  and  reside  with 
petitioner  and  had  abandoned  him.  That  he  had  not  during  that  time 
resumed  matrimonial  relations  with  her  and  prayed  for  a  decree  of 
divorce.  The  records  further  show  the  hearing  of  said  petition  and  the 
granting  of  a  decree  of  divorce  by  the  Council.  It  is  proved  by  the 
chief  of  the  tribe,  the  secretary  of  the  Council  and  by  one  who  was  a 
member  of  the  Council  when  said  decree  was  granted  that  the  proced- 
ure taken  was  in  aU  ways  according  to  the  laws,  customs,  and  usages  of 
that  Nation. 

By  a  law  of  the  Nation,  a  wife's  domicile  follows  her  husband's,  and 
it  was  known  by  the  Council,  it  is  admitted  by  the  contestants  herein, 
and  the  x)etition  of  the  libellant  showed,  that  Cassandra  was  not  within 
the  jurisdiction  of  the  Council. 

It  appears  by  competent  testimony  that  it  is  not  the  custom,  usage, 
or  law  of  the  Wyandotte  Nation,  to  notify  the  libellee  of  the  commence- 
ment of  a  divorce  proceeding,  if  the  said  libellee  is  without  the  juris- 
diction of  the  Council,  which  extends  only  to  the  geographical  limit  of 
the  Wyandotte  Nation,  the  doctrine  (or  fiction)  of  constructive  notice 
in  divorce  proceedings  not  being  accepted  by  the  Wyandotte  Nation. 

The  only  query  which  remains  to  be  answered  is,  as  to  whether  or 
not  notice  to  defendant  is  a  sine  qua  non  in  a  divorce  proceeding.  It 
would  seem  by  the  decisions  quoted  in  this  opinion  that  in  the  absence 
of  any  law,  custom,  or  usage  to  that  efiect  such  notice  is  immaterial. 
The  right  of  a  State  to  control  the  status  of  its  domiciled  subject 
is  absolute  and  it  is  accepted  as  sound  doctrine  that  the  lex  domicillii 
governs  in  divorce  proceedings  the  same  as  the  lex  loci  governs  in  mar- 
riages. Certain  it  is  that  it  is  impossible  to  apply  the  doctrine  laid  down 
in  the  case  of  Pennoyer  v.  Neff,  quoted  herein,  and  come  to  any  other 
conclusion,  and  moreover,  the  whole  theory  of  legislative  divorces  con- 
firms this  view.  In  Maynard  v.  Hill,  supra,  however,  the  question  is 
virtually  met  face  to  face  and  the  conclusion  is  arrived  at  that — 

Having  jarisdiction  to  legislate  upon  the  status  of  the  husband,  he  being  a  resident 
of  the  Territory  at  the  time,  the  validity  of  the  act  is  not  affected  by  the  fact  that  it 
ivas  passed  upon  his  application  without  notice  to  or  knowledge  by  his  wife. 

It  being  concluded  under  the  evidence  herein  that  the  Wyandotte 
Nation  was  a  distinct  political  community,  that  said  Clark  was  a  mem- 
ber of  and  owed  his  allegiance  to  that  Nation,  that  that  sovereignty 
had  jurisdiction  over  him  at  the  time,  and  that  the  divorce  proceedings 
were  had  according  to  the  laws,  customs,  and  usages  of  that  people, 
the  validity  of  the  decree  can  not  be  questioned  on  the  ground  that 
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defendant  was  not  notified ;  it  was  the  act  of  the  sovereignty  and  as 
such  most  be  respected. 

It  is  admitted  that  the  treaty  of  1867  was  not  carried  oat  in  some 
details  within  the  time  specified,  but  that  is  a  matter  of  slight  importance. 
The  treaty  was  made  with  the  intent  to  divest  them  of  the  rights  of 
citizenship,  to  restore  their  tribal  relations,  and  to  place  them,  as  far  as 
their  political  status  was  concerned  in  the  same  condition  as  they  were 
previous  to  the  treaty  of  1866. 

Mr.  Justice  Miller  states,  in  United  States  v,  Holladay,  supra,  that— 

In  reference  to  all  matters  of  this  kind  it  is  the  rnle  of  this  court  to  follow  the  action  of 
the  exeontive  and  other  political  departments  of  the  Government  whose  more  special 
duty  it  is  to  determine  such  affairs.  If  hy  them  those  Indians  are  recognized  as  a  tribe 
this  court  must  do  the  same. 

This  Department  has  recognized  that  the  object  of  the  treaty  of  1867 
has  been  accomplished,  and  it  must  regard  the  Wyandottes,  at  the  date 
of  the  divorce  decree,  under  the  Constitution,  treaties,  and  laws  of  the 
land,  as  interpreted  by  the  Supreme  Court  of  the  United  States,  as  a 
domestic  dependent  nation  possessing  the  rights  which  belong  to  self- 
government;  a  separate  political  community,  whose  title  to  self  govern- 
ment (which  includes  its  domestic  relations)  has  always  been  respeeteil 
and  upheld. 

I  can  but  believe  that  in  recognizing  the  validity  of  the  decree  of 
divorce  granted  by  the  Wyandotte  Council  I  am  following  a  settled 
principle  of  action  acquiesced  in,  and  declared  to  be  not  only  equitable 
and  just,  but  incumbent  under  the  Constitution,  treaties,  and  laws  of 
the  land.  Communis  error  facit  jus.  It  is  concluded  in  view  of  the 
foregoing,  that  the  decree  aforesaid  destroyed  the  marriage  status 
between  said  Richard  W.  Clark  and  his  former  wife,  Cassandra,  and 
that  contestant  herein  is  not  the  legal  widow  of  said  soldier. 

The  action  appealed  from  is  affirmed. 


reimbursement-fraud  or  mistake-withholding  pension. 
Mary  Chryst  (mother). 

1.  Recovery  of  pension,  when  paid  npon  an  erroneous  judgment  and  not  through  fniad 

or  mistake  of  fact,  is  without  authority  of  law  or  the  rules  of  practice,  as  interpreted 
hy  the  opinion  of  the  Assistant  Attorney-General  (6  P.  D.,  297). 

2.  Pension  was  allowed  in  this  case  under  the  general  law,  upon  an  erroneous  judgment 

as  to  the  sufficiency  of  evidence  of  the  contributions  of  soldier,  and  when  additional 
evidence  was  filed  showing  that  no  contributions  had  been  madt^  the  pensioner^ 
name  was  dropped  from  the  rolls.  There  was  no  fraud  on  the  part  of  the  pensioner 
in  procuring  the  pension,  nor  mistake  of  fact  in  its  allowance,  but  there  was  failure 
to  ascertain  a  fact,  and  when  pension  was  allowed  to  her  under  act  of  June  27,  \^\ 
it  was  error  to  withhold  such  pension  to  reimburse  the  Government  for  the  amount 
paid  by  reason  of  the  former  erroneous  judgment.    That  action  sbould  be  rescinded. 
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AssistarU  Secretary  John  M,   Reynolds  to    the    Commimoner    of   Pensioner 

August  10,  1896. 

Through  an  inquiry  as  to  the  law  and  rule  of  practice  in  relation  to 
reimbursement  of  money  erroneously  paid  in  pension  cases,  my  atten- 
tion has  been  called  to  the  action  of  the  Bureau  in  the  case  of  Mary 
Chryst,  mother  of  Daniel  Chryst,  late  corporal  Company  K,  Eleventh 
Ohio  Cavalry  (Certificate  No.  205,224),  wherein  the  pension  allowed  her 
imder  act  of  June  27,  1890,  has  been  withheld  for  the  purpose  of  reim- 
bursing the  Government  for  the  amount  paid  her  by  allowance  of  pen- 
sion under  the  general  law. 

The  history  of  this  case  is  as  follows : 

The  claimant  filed  her  application  January  13,  1882.  Pension  was 
allowed  March  26,  1884,  at  $8  per  month  from  date  of  filing  claim. 
This  rate  was  increased  to  $12  per  month  from  March  19,  1886,  under 
the  act  of  Congress  of  that  date.  Upon  information  furnished  by  George 
0.  Bowe,  son-in-law  of  the  pensioner,  a  special  investigation  was  held 
in  1887,  and  evidence  was  obtained  showing  that  the  mother  could  not 
have  been  dependent  on  the  soldier  for  support  at  the  time  of  his  death, 
because  he  had  left  home  several  years  before  the  war  and  had  never 
contributed  anything  to  her  support  during  his  absence,  or  until  his 
death.  On  the  basis  of  this  evidence  pensioner's  name  was  dropped 
f:x)m  the  rolls  from  March  3,  1887,  when  she  had  been  last  paid. 

Subsequently,  or  on  March  17, 1894,  she  filed  a  claim  for  pension  under 
act  of  June  27,  1890.  This  was  allowed  February  19,  1896,  but  it  was 
ordered  that  payment  thereon  be  suspended  until  the  Government 
should  be  reimbursed  for  the  amount  paid  on  the  pension  previously 
allowed  under  the  general  law,  namely,  $8  per  month  from  January  13, 
1882,  and  $12  per  month  from  March  19, 1886,  to  March  3, 1887,  or  about 
$540.  No  payment  of  the  pension  under  act  of  June  27,  1890,  has  been 
made. 

The  action  was  taken  under  authority  of  Ruling  No.  246  of  May  14, 

1892,  which  is  follows : 

* 

The  Secretary  of  the  Interior  has,  under  date  of  May  3,  1892,  decided  that  whenever 
any  overpayment  of  pension  has  been  made  as  a  result  of  fraud  on  the  part  of  the  pen- 
sioner, or  of  a  mistake  of  fact,  whatever  pension  is  due'  to  such  pensioner  shall  be  with- 
held until  the  ssiid  improper  payment  shall  have  been  recovered. 

When  snch  a  pensioner's  name  is  to  remain  on  the  pension  rolls  under  any  act,  his 
pension  certificate  issued  pursuant  to  said  act  shall  be  reissued,  to  provide  for  the  recovery 
from  the  accruing  pension  of  such  improper  payment  or  payments. 

All  such  cases,  as  well  as  those  in  which  the  fraud  or  mistake  of  fact  terminates  the 
right  to  aU  pension  sliall  be  referred  to  the  Law  Division  for  consideration  of  the  ques- 
tion of  criminal  prusecotion,  and  in  the  latter  class,  of  recovery  at  once  from  the  pen- 
sioner of  the  amount  of  such  improper  payment  or  payments. 

This  ruling  was  based  on  the  opinion  of  Assistant  Attorney-General 
Shields,  dated  December  3, 1889,  which  was  approved  by  Hon.  John  W. 


Digitized  by 


Google 


244  DECISIONS    RELATING   TO    PENSIONS. 

Noble,  Secretary  of  the  Interior,  under  date  of  May  3, 1892.  And  under 
this  ruling  the  only  question  to  be  considered,  in  cases  where  the  pro- 
priety of  securing  reimbursement  arises,  is  whether  there  has  been  fraud 
on  the  part  of  the  pensioner  or  a  mistake  of  fact  in  the  allowance  of  the 
pension. 

In  this  case  the  evidence  shows  the  following :  In  her  original  dec- 
laration the  claimant  simply  alleged  that  she  was  in  part  dependent  on 
the  soldier  for  her  support.  She  did  not  in  this  or  any  other  paper,  in  the 
original  claim,  state  that  he  had  contributed  to  her  support  just  previous 
to  his  death,  or  after  he  left  his  home  just  prior  to  the  war.  On  the  other 
hand,  she  stated  in  an  affidavit  filed  in  October,  1883,  that  her  son,  the 
soldier,  enlisted  in  Ohio,  and  did  not  send  any  support  home,  but  after 
his  death  she  received  his  back  pay  and  bounty.  And  the  only  evidence 
filed  as  to  soldier's  contributions  at  any  time  was  that  of  A.  S.  Mylin 
and  Susan  A.  Eitz,  who  testified  that  the  soldier  bought  groceries  and 
dry  goods  for  his  mother,  and  gave  her  his  wages  previous,  to  the  time  of 
his  enlistment  and  while  he  had  his  home  with  her.  No  dates  were 
given  in  this  testimony,  and  it  was  accepted  as  sufficient  to  show  oon- 
tributions  and  to  warrant  allowance  of  the  claim,  although  the  Bureau 
had  been  put  on  notice  by  claimant's  statement  that  these  contributions 
were  previous  to  the  time  soldier  left  home  and  several  years  before  his 
death. 

Thus  the  case  stood  when  the  pension  was  allowed.  I  fail  to  discover 
any  element  of  fraud  on  the  part  of  the  claimant,  or  any  misstatement 
of  fact  in  the  procurement  of  the  pension.  It  appears  rather  to  have 
been  a  misapplication  of  the  law  to  the  facts,  or  a  misjudgment  as  to 
the  sufficiency  of  the  evidence  on  the  subject  of  soldier's  contributions. 
It  was  not  discovered  that  any  error  of  judgment  had  been  committed 
until  1887,  when  the  son-in-law  of  claimant  furnished  the  information 
that  claimant  was  not  dependent  on  the  soldier,  because  he  had  been 
absent  several  years  before  his  death  and  had  never  contributed  to  her 
support. 

It  turned  out  in  the  special  examination  of  the  case  that  the  soldier 
became  of  age  about  1859.  He  left  home  about  that  time  or  a  little 
while  before,  and  went  to  Ohio.  He  enlisted  in  the  regular  army  Jan- 
uary 2,  1861,  at  Newport  Barracks,  Ky.,  served  three  years,  and  was 
discharged  January  16,  1864.  He  again  enlisted  February  19, 1864,  in 
Company  K,  Eleventh  Ohio  Cavalry,  and  served  till  his  death  at  Fort 
Halleck,  D.  T.,  March  2, 1865.  There  is  no  definite  or  reliable  evidence 
to  show  that  during  all  this  period  he  ever  contributed  to  the  support 
of  claimant  or  a<jknowledged  his  obligation  to  do  so.  One  or  two  wit- 
nesses stated  that  they  understood  he  had  sent  a  little  money  home  but 
this  testimony  was  indefinite  and  not  based  on  personal  knowledge,  and 
the  claimant  herself  Emitted  that  he  made  no  such  contributions. 
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The  witness  Mjlin  testified  in  1889  that  soldier  had  worked  for  him 
two  or  three  years  and  his  wages  had  been  paid  to  the  mother,  but  this 
was  several  years  before  the  war  and  before  the  soldier  was  of  age. 

It  was  shown  that  claimant,  throngh  poverty  and  the  failure  of 
her  husband  by  reason  of  intemperance,  to  furnish  her  a  support,  was 
dependent  on  her  own  efforts  and  the  help  of  her  other  children,  of  whom 
there  were  several,  and  who  worked  out  for  wages.  But  this  depend- 
ence was  not  relieved  by  the  soldier's  aid  after  he  left  home.  The  action 
of  dropping  pensioner's  name  from  the  rolls  was,  therefore,  justified,  and 
appears  to  have  been  acquiesced  in  by  her. 

There  is  no  question  but  the  money  received  by  the  pensioner  under 
this  original  certificate  was  erroneously  paid.  But  when  the  question 
of  recovering  the  amount  so  paid,  by  withholding  the  pension  under 
the  act  of  June  27,  1890,  is  considered^  I  do  not  find -that  the  same  was 
warranted  by  the  facts  or  the  decisions  in  similar  cases.  It  was  not 
chained,  nor  does  the  evidence  show  that  there  was  any  attempt  by 
claimant  to  perpetrate  a  fraud  in  seeking  this  pension.  Neither  was 
there  a  mistake  of  fact,  in  the  sense  that  term  is  used  in  the  opinion  of 
the  Assistant  Attorney-General.  At  first  blush  it  would  seem  that  the 
allowance  of  pension  on  the  basis  that  soldier  had  contributed  to  claim- 
ant's support,  when  it  was  afterwards  learned  that  this  was  not  true, 
was  a  mistake  of  fact,  but  properly  considered,  it  was  a  mere  failure  to 
ascertain  a  fact,  the  result  of  an  insufficiency  of  evidence  constituting 
an  error  of  judgment.  And,  as  stated  in  the  opinion  of  the  Assistant 
Attorney-General,  already  referred  to,  "  there  is  no  provision  of  law 
which  gives  direct  authority  for  the  recovery  of  pension  paid  under  an 
erroneous  judgment,  or  interpretation  of  the  law."  The  extent  to  which 
action  may  be  taken  in  such  a  case  is  to  reduce  or  stop  a  pension  so 
allowed. 

Further  quotation  from  that  opinion  is  as  follows : 

In  view  of  the  strictneas  with  which  the  law  hedges  abont  and  protects  pension  once 
allowed  and  paid  or  accrued,  I  can  not  think  that  Coogreas  intended  by  implication  to 
give  the  Commissioner  of  Pensions  or  the  Secretary  of  the  Interior  nnder  his  supervisory 
powers,  the  authority  to  withhold  pension  money  to  ofiset  moneys  which  he  finds  to  have 
been  paid  out  as  pension  as  the  result  of  an  erroneous  j  udgment  on  the  evidence  in  any 
given  case.  Such  erroneous  judgment  having  been  rendered  by  an  officer  clothed  by  law 
with  authority  to  act,  and  having  jurisdiction  of  the  subject-matter,  his  judgment  once 
made  and  executed  by  the  payment  of  the  pension  is,  in  the  absence  of  fraud  or  of  mis- 
take, so  far  conclusive  as  to  prevent  the  recovery  of  the  money  thus  paid  by  withholding 
aooruing  pension.  The  Secretary  under  his  supervisory  authority  may  stop  or  change 
the  action  in  any  case  at  any  time  pending  adjudication  and  before  payment.  He  may 
review  such  case  and  correct  in  the  manner  prescribed  by  law  the  judgment  so  far  as  it 
affects  future  pension;  hut  as  to  pension  money  paid  out  on  such  erroneous  judgment  he 
(-an  not,  under  the  law,  in  my  opinion,  secsure  reimbuxsement  to  the  Grovemment  by 
withholding  accruing  pension. 

The  whole  question  then  as  to  the  correctness  'of  the  action  taken  in 
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withholding  this  pensioner's  allowance  under  act  of  Jane  27,  1890,  in 
order  to  recover  the  sum  paid  her  under  the  general  law,  hinges  on  the 
evidence  whether  the  first  pension  was  procured  through  fraud  or  mis- 
take or  was  paid  through  erroneous  judgment.  As  already  seen,  it  was 
simply  through  an  erroneous  judgment  as  to  the  sufficiency  of  evidence 
for  which  the  pensioner  was  in  no  wise  responsible.  I  am  satisfied,  there- 
fore, that  the  action  of  the  Bureau  in  withholding  the  pension  under  act 
of  June  27,  1890,  is  without  authority  of  law,  and  the  same  should  be 
rescinded. 

The  papers  are  returned  in  order  that  the  proper  steps  may  be  taken 
for  paying  the  pensioner  the  amount  thus  withheld. 


rate  of  pension— act  march  «,  1896. 

Thomas  Lester. 

The  provision  in  the  act  of  March  2.  1895,  making  $6  per  month  the  minimum  rate  oi 
pension  does  not  apply  to  pensions  for  any  period  prior  to  its  ] 


Assistant  Secretary  John  M,   Reynolds    to   tlie    Commissioner  of   PensionSj 

August  22j  1896, 

The  claimant,  late  of  Company  G,  Third  United  States  Colored 
Troops,  filed  his  original  claim  for  pension  (No.  838,167)  on  April  12, 
1877,  alleging  for  pensionable  cause,  a  gunshot  wound  of  the  left  leg, 
incurred  while  in  the  military  service  and  line  of  duty.  The  claim 
was  not  finally  adjudicated  until  May,  1896.  In  the  meantime  he 
applied  for  and  was  granted  a  pension  under  the  act  of  June  27,  1890, 
at  the  rate  of  $8  per  month,  commencing  July  24,  1890. 

On  May  21, 1896,  a  certificate  was  issued  allowing  him  pension  under 
the  old  law,  on  account  of  injury  of  the  left  le^,  at  the  rate  of  $2  per 
month  commencing  from  August  26, 1865  (date  of  discharge),  and  end- 
ing July  23,  1890,  by  reason  of  the  allowance  of  the  pension  under  the 
act  of  June  27,  1890. 

An  appeal  was  filed  by  his  attorney  on  June  10,  1896,  the  contention 
of  which  is  not  very  clear,  but  seems  to  be  that  under  the  provisions  of 
the  act  of  Congress,  approved  March  2, 1895,  the  claimant  is  entitled  to 
receive  86  per  month,  instead  of  $2  from  the  date  of  his  discharge. 

The  provision  in  the  law,  referred  to,  is  as  follows  : 

And  His  further  provided,  That  from  and  after  the  passage  of  this  act  all  pensioneiB 
now  on  the  rolls,  who  are  pensioned  at  lees  than  $6  per  month,  for  any  degree  of  pen- 
sionable disability,  shall  have  their  pensions  increased  to  $6  per  montii ;  and  that  here- 
after whenever  any  applicant  for  pension  wonld,  under  existing  rates,  be  entitled  to  less 
than  $6  for  any  single  disability,  or  several  combined  disabilities,  such  pensioner  shall 
be  rated  at  not  less  than  $6  per  month. 
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The  intent  of  this  enactment  obviously  was  to  make  $6  per  month 
the  minimnm  rate  of  pension  from  and  after  its  passage.  It  was  not 
intended  to,  and  can  not,  by  any  reasonable  construction,  be  made  to 
affect  rates  for  any  period  prior  to  its  passage.  In  rating  this  man's 
pension  from  1865  to  1890,  your  Bureau  was  properly  governed  by  the 
laws  in  force  during  that  period. 

Your  action  is  affirmed. 


practice-rule  4-power  of  attorney— ettdencb. 

Valesius  S.  Murray. 

Under  Rule  4,  of  the  Rnles  of  Practice  before  the  Commiasioner  of  Pensions,  the  powet 
of  attorney  is  not  valid,  unless  the  signature  of  the  claimant  is  attested  by  two 
competent  witnesses,  neither  of  whom  is  the  attorney  claiming  the  right  of  attorney- 
ship under  said  power. 

Amstant   Secretary  John   M,    Reynolds    to    the    Commissioner  of   Pensions^ 

August  29,  1896. 

In  answer  to  your  communication  of  May  1,  1896,  in  the  claim  of 
Valesius  S.  Murray,  Company  B,  Seventy-fourth  Pennsylvania  Volun- 
teer Infantry,  No.  1,050,839,  as  to  whether  an  attestation  of  the  claim- 
ant's signature  to  a  power  of  attorney  by  the  recipient  of  the  power, 
meets  the  requirements  of  Rule  4,  of  the  Eules  of  Practice,  before  the 
Commissioner  of  Pensions,  I  would  say,  that  in  my  opinion  said  rule 
contemplates  an  attestation  to  the  signature  of  a  claimant  to  a  power 
of  attorney  only  of  persons  who  are  not  parties  thereto. 

In  this  case  the  claimant's  signature  to  the  power  of  attorney  is 
attested  by  the  attorney  seeking  recognition  thereunder,  and  the 
authenticating  officer.  There  is  no  doubt,  that  under  a  statute  remov- 
ing the  common  law  disability  of  parties  as  witnesses,  a  party  to  an 
instrument  may  subscribe  as  an  attesting  witness  to  the  execution  of 
said  instrument  by  other  parties  thereto.  For  he  would  thereby 
become  a  competent  witness  to  prove  the  signature  of  the  parties  to  the 
instrument ;  and,  therefore,  the  object  of  the  law  in  requiring  an  instru- 
ment to  be  attested  would  be  fulfilled  by  a  party  signing  as  an  attesting 
witness.  (Devlin  on  Deeds,  section  259.)  The  Department  did  not 
require  that  a  poWer  of  attorney  be  executed  in  the  presence  of  two 
witnesses  for  the  sole  purpose  of  proving,  by  one  or  the  other  of  them, 
that  the  execution  of  said  power  was  the  act  of  the  claimant;  but  also 
that  the  agreement  between  the  attorney  and  the  claimant,  looking  to 
the  prosecution  of  the  latter's  claim  for  pension,  should  be  entered  into 
by  the  observance  of  a  formula,  a  part  of  which  is  the  attestation  by 
two  witnesses  of  the  act  of  the  claimant  making  the  instrument  his  act 
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It  is  hardly  necessary  to  call  attention  to  the  fact  that  yoor  Bareaa, 
in  the  adjudication  of  pension  claims,  as  to  the  capacity  and  identity  of 
attorneys  and  claimants,  relies  almost  wholly  upon  statements  con- 
tained in  instruments  of  evidence.  It  is  rarely  that  special  investiga- 
tion is  held  for  the  purpose  of  ascertaining  additional  evidence  on  these 
points.  Therefore,  there  is  attached  to  these  instruments  a  value  inde- 
pendent of  their  weight  as  evidence,  either  as  to  the  claimant's  pen- 
sionable right,  or  of  the  contract  existing  between  the  claimant  and  his 
attorney ;  namely,  as  a  means  of  satisfying  the  Bureau  that  claimants 
and  attorneys  are  the  persons  whom  they  represent  themselves.  This 
value  is  dependent  upon,  and  grows  out  of  the  fact  that  these  instru- 
ments are  executed  in  accordance  with  the  formula  prescribed  by  the 
rules  of  practice,  and  by  the  law,  governing  their  execution. 

I  am  convinced  that  Rule  4  contemplates  an  attestation  of  the  signa- 
ture of  a  claimant  to  the  power  of  attorney  by  persons  other  than  an 
attorney  taking  under  said  power;  as  the  Bureau  is  thereby  better 
assured  of  the  genuineness  of  the  instruments,  and  also,  that  one  of 
the  avenues  of  fraud  is  closed. 

For  the  foregoing  reasons,  the  manner  of  executing  a  power  of  attor- 
ney, as  contained  in  Rule  4,  should  be  enforced  in  accordance  with  the 
construction  herein  placed  upon  said  rule. 

As  the  power  of  attorney  to  Mr.  Hastings  has  not  been  executed  in 
accordance  with  the  formula  prescribed  by  Rule  4,  of  the  Rules  of 
Practice,  it  confers  no  authority  upon  him  to  appear  in  the  claim  of  Mr. 
Murray  for  pension. 


appeal-practice- application. 

James  Quigg. 

^ere  claimant  relies  upon  an  act  of  Congress  passed  subsequent  to  the  action  of  yoar 
Burean  and  the  decision  of  this  Department  approving  said  action,  to  aecare  a 
reversal  of  said  action,  he  should  first  make  an  application  to  your  Bureau,  and  a 
second  appeal  in  absence  of  such  application  can  not  be  entertained. 

Assistant    Secretary  John   M,   Reynolds    to   the    Commissioner   of   Pensions^ 

August  29j  1896. 

Claimant  on  June  16,  1896,  appealed  from  the  action  of  your  Bureau 
of  August  9,  1893,  rejecting  her  claim  (No.  962,211)  for  widow's  pension 
on  the  ground  that  she  was  unable  to  prove  her  husbandHs  death. 

It  appears  that  a  former  appeal  had  been  taken  from  said  action  on 
August  29,  1893,  and  said  action  was  affirmed  by  this  Department  on 
June  16,  1894.  Claimant  contends,  in  substance,  that  said  action  is  no 
longer  tenable  in  view  of  the  act  of  Congress  approved  March  13, 1896. 
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If  said  contention  is  tenable  the  question  can  not  be  raised  by  a  sec- 
ond api>eal,  but  the  application  should  first  be  made  to  your  Bureau 
and  your  action  thereon  obtained. 

It  is  proper,  in  this  connection,  to  call  your  attention  to  the  Depart- 
mental construction  of  said  act,  in  the  case  of  Marie  Sharpe,  decided 
June  13,  1896  (8  P.  D.,  175). 

The  appeal  being  irregular,  for  the  reasons  above  stated,  is  dismissed. 


slavb  marriage  in  tennessee-ratification-emancipation. 
Margaret  Gilbert  (widow). 

1.  A  marriage  between  slaves,  celebrated  aooordiog  to  custom,  and  with  the  consent  of 

their  respective  owners,  has  always  been  held  a  valid  marriage  in  the  State  of  Ten- 
nessee, bnt  not  foUowed  by  all  the  legal  consequences  resulting  from  the  marriage  of 
white  persons. 

2.  A  marriage  between  slaves,  which  has  been  ratified  after  the  parties  thereto  were 

emancipated,  becomes  a  valid  marriage  in  Tennessee,  and  is  Ibllowed  by  all  the 
legal  consequences  resulting  from  the  marriage  of  white  persons. 

3.  A  slave  marriage  is  ratified  in  said  State  when  two,  who  were  formerly  slaves,  and 

who  contracted  a  marriage,  in  common-law  form,  or  one  celebrated  under  the  statute 
during  slavery,  continue  to  live  and  cohabit  together  as  huslmnd  and  wife  after 
emancipation;  and  if  such  persons  were  living  together  in  that  i elation  on  the  26th 
day  of  May,  1866,  they  are  made  husband  and  wife,  by  the  filth  section  of  the  act 
of  the  legislature  of  that  State  parsed  on  that  date. 

4.  A  subsequent  marriage  of  either  of  such  parties  while  the  other  is  living  and  not 

divorced  is  nul  and  void. 

5.  Soldier  having  married  one  Betsey  Gilbert  with  the  consent  of  their  master  in  1856 

when  both  were  slaves,  and  having  lived  together  as  husband  and  wife  from  that 
time  to  1870,  claimant's  marriage  to  him  in  1871,  when  said  Betsey  was  still  alive  and 
not  divorced,  vras  nul  and  void,  and  she  has  no  status  as  his  widow. 

Asgigtant    Secretary  John    M.   Eeynolds   to    the    Commi^tioner    of  Fermona, 

August  29,  1896. 

Appellant's  claim  for  pension  under  the  act  of  June  27,  1890,  as  the 
widow  of  Randall  Gilbert,  late  of  Company  K,  One  hundred  and  tenth 
United  States  Colored  Infantry,  No.  456,776,  filed  September  27,  1890, 
was  rejected  April  13,  1894,  on  the  ground  that  her  marriage  to  soldier 
while  his  former  wife,  whom  he  married  while  in  slavery,  and  with  whom 
he  lived  and  cohabited  as  husband  and  wife  subsequent  to  their  eman- 
cipation was  still  living,  was  not  legal  under  the  laws  of  Tennessee. 

From  this  action  an  appeal  was  filed  May  21,  1896. 

It  appears  from  the  evidence  that  the  soldier  and  one  Betsey  Gilbert, 
being  slaves  of  Curey  Gilbert,  were  married  about  the  year  1856  with 
the  consent  of  their  master ;  they  lived  together  as  husband  and  wife 
and  were  known  and  treated  by  their  acquaintances  as  such  up  to  the 
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war,  during  the  war,  and  after  the  close  of  the  war  until  about  the  year 
1871,  when  he  deserted  her  and  married  this  claimant,  on  the  3d  day  of 
December,  1871.     He  died  in  June,  1872. 

The  soldier  and  Betsey  had  five  children,  and  during  the  war  he  had  a 
finger  amputated  and  came  home  and  was  nursed  by  Betsey  until  he  recov- 
ered, and  she  went  to  sec  him  on  the  day  he  died.  He  was  discharged 
January  21, 1866,  and  came  home  to  his  slave  wife,  Betsey,  and  the  evi- 
dence shows,  lived  with  her,  and  they  raised  three  crops  thereafter  before 
he  married  the  claimant  Margaret. 

The  soldier  was  married  to  Margaret  by  a  minister  upon  a  license 
issued  by  proper  authority,  and  said  marriage  was  duly  recorded.  The 
former  owner  of  soldier  and  Betsey  states  that  they  were  married  on 
his  premises  and  with  his  consent.  The  first  wife,  Betsey,  is  still  living, 
and  never  having  been  divorced  from  soldier,  nor  remarried,  has  applied 
for  and  received  a  pension  on  account  of  his  death,  Certificate  N"©.  395,615. 

The  question  involved  in  the  appeal  is,  whether  soldier's  marriage  to 
Margaret  was  legal,  in  view  of  his  former  slave  marriage  with  Betsey. 

On  the  26th  of  May,  1866,  the  legislature  of  Tennessee  passed  an  act 
the  fifth  section  of  which  provided  that — 

All  free  persons  of  color  who  were  living  together  as  hrtsband  and  wife  in  this  State, 
while  in  a  state  of  slavery,  are  hereby  declared  to  be  husband  and  wife,  and  their  chil- 
dren legitimately  entitled  to  an  inheritance  in  any  property  heretofore  acquired,  or  that 
may  be  hereafter  acquired  by  said  parents,  to  as  full  an  extent  as  white  children,  are 
entitled  under  existing  laws  of  the  State. 

Soldier  and  Betsey  were  living  together  as  hushand  and  wife  in  said 
State  at  the  time  said  act  took  effect,  and  continued  to  so  live  for  three 
years  tliereafter. 

The  supreme  court  of  Tennessee  in  the  case  of  Andrews  v.  Page  (3 
Heisk.,  666),  at  the  October  special  term  in  1868,  held — 

That  a  marriage  between  slaves,  with  the  consent  of  their  owners,  whether  contracted 
in  common -law  form  or  celebrated  under  the  statute,  always  was  a  valid  marriage  in  this 
State,  and  that  the  issue  of  such  marriages  were  not  iUegitimate. 

Further  on  the  court  said : 

We  do  not  hold  that  such  marriages  were  followed  by  all  the  legal  consequences  result- 
ing from  the  marriage  of  white  persons.  From  the  very  nature  of  the  institution  of 
slavery  they  could  be  determined  at  the  will  of  the  owners,  and  the  laws  of  inheritance 
were  not  applicable  to  them  for  the  reason  that  slaves  could  not,  in  a  legal  sense,  become 
owners  of  property,  but  still  this  marriage  relation,  however  restricted,  might,  and  oflen 
did,  become  the  foundation  of  legal  and  equitable  rights  of  the  highest  importance. 

In  the  case  of  McReynolds  v.  The  State  of  Tennessee  (5  Cold.,  20), 
the  plaintiff  in  error  while  a  slave  was  married  to  one  Eliza  Elder,  also 
a  slave.  The  marriage  rites  were  solemnized  by  a  colored  preacher,  it 
was  said,  by  the  consent  of  the  owners  of  the  slaves.  They  lived  together 
as  husband  and  wife  until  about  the  1st  of  January,  1867,  and  one 
child  was  bom  to  them.     On  the  17th  of  January,  1867,  said  plaintiff  in 
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error  procured  a  license  of  marriage  from  the  county  court  of  Montgomery 
County,  Tenn.,  and  the  rites  of  marriage  were  solemnized  between  him 
and  one  Betsey  Edgerton,  a  free  woman  of  color.  He  was  indicted  for 
bigamy,  and  was,  at  the  January  term,  1868,  convicted  and  sentenced 
to  two  years  imprisonment  in  the  penitentiary,  from  which  sentence  he 
appealed.  The  case  was  reversed  on  the  ground  of  an  erroneous  instruc- 
tion from  the  trial  judge,  the  supreme  court  holding  that  the  court  should 
have  instructed  that — 

If  the  plaintiff  in  error  had  married  before  his  emancipation,  and  had  continued  to 
live  and  cohabit  with  his  wife,  be  had  married  while  in  a  state  of  slavery  after  their 
freedom,  it  was  a  legal  assent  and  ratification  of  the  marriage;  and  the  plaintiff  in  error 
haviDg  married  another  while  the  first  marriage  existed  was  guilty. 

The  facts  in  the  case  cited  are  identical  with  those  in  the  case  under 
consideration,  and  if  such  facts  are  sufficient  to  sustain  a  conviction  for 
bigamy  on  a  second  marriage,  they  certainly  are  sufficient  to  nullify 
claimant's  marriage  to  the  soldier  on  account  of  whose  death  she  claims. 

Under  the  facts  shown  in  this  case,  and  the  decision  in  the  case  of 
the  minors  of  Edward  Donaldson  (204  P.  L.  Bk.,  178),  decided  by  me 
Jane  6,  1896,  I  hold  that  appellant,  Margaret,  was  not  the  legal  wife, 
and  is  not  the  legal  widow  of  said  soldier. 

Your  action  is  accordingly  affirmed. 


practice— appeal-declaration. 

John  Dobbs. 

1.  When  a  declaration  for  increase  is  filed  under  the  act  of  June  27,  1890,  on  account  of 

new  disabling  causes,  which  were  not  alleged  to  be  of  a  permanent  character,  and 
not  the  result  of  vicious  habits,  and  an  amended  declaration  to  correct  these  omis- 
sions is  called  for,  it  is  the  duty  of  claimant  or  his  attorney  to  furnish  it  without 
questioning  the  purpose  of  the  Commissioner  in  calling  for  the  same. 

2.  Until  such  amended  declaration  shall  have  been  filed  and  the  claim  finally  adjudi- 

cated by  the  Commissioner  of  Pensions  an  appeal  will  not  be  entertained. 

3.  A  proper  declaration  is  essential  to  a  favorable  adjudication  of  a  claim. 

Amgtard  Secretary  John    M.   Eeynolds  to   the    Commissioner   of   Pensions, 

August  29,  1896. 

John  Dobbs,  late  of  Company  K,  Fifth  California  Infantry,  being  a 
pensioner  (Certificate  No.  852,851)  under  the  act  of  June  27,  1890,  at 
SIO  per  month,  on  account  of  incapacity  for  earning  his  support  by 
reason  of  disability  from  injury  of  right  leg,  rheumatism  and  naso- 
pharyngeal catarrh,  filed  his  application,  February  23, 1895,  for  increase 
to  the  maximum  rating,  $12  per  month,  alleging  that  by  reason  of  the 
pensioned  causes,  and  disease  of  lungs  and  heart,  he  is  wholly  disquali- 
fied for  any  kind  of  manual  labor. 
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This  declaration  for  increase  failed  to  state  that  the  alleged  disease 
of  lungs  and  heart  were  not  due  to  vicious  habits,  and  are  of  a  perma- 
nent character.  In  the  adjudication  of  the  claim  a  call  was  made, 
June  6,  1896,  for  an  amended  declaration  supplying  the  defects  men- 
tioned. Instead  of  filing  such  amended  declaration  the  attorney 
complained  of  the  delay  of  the  Bureau  in  considering  the  claim,  and  in 
making  the  call,  whereupon  said  call  was  returned  to  him  June  22, 
1896,  with  the  statement  that  it  was  correct,  and  no  further  action 
could  be  taken  in  the  absence  of  an  application  executed  as  therein 
required. 

The  attorney  under  date  of  July  1,  1896,  has  forwarded  this  corre- 
spondence to  the  Department,  with  an  appeal  in  the  following  words: 

If  the  intent  and  purpose  of  the  Commissioner  of  Pensions,  by  his  mling  in  this  case, 
is  to  deprive  the  claimant  of  pension  from  February  23, 1895,  to  the  date  he  shall  file  an 
amended  declaration,  I  appeal  from  his  action  as  contrary  to  the  letter  and  spirit  of  the 
act  of  June  27,  1890.  The  alleged  omission  in  the  declaration  now  on  file  does  not 
render  it  so  for  defective  as  to  bar  the  running  of  pension  from  date  of  filing. 

Under  this  appeal  there  is  but  one  question  for  me  to  consider,  at 
this  time,  and  that  is,  whether  the  attorney  or  claimant  should  comply 
with  the  requirements  of  your  call,  above  referred  to,  and,  in  deciding 
this  question  I  can  only  sustain  your  position.  What  may  be  yoar 
intention  as  regards  the  date  of  commencement  of  the  increased  rate  of 
pension,  can  not  be  a  proper  subject  of  consideration.  It  is  not  certain 
that  such  increased  rate  will  be  allowed,  and  if  it  should,  it  can  only  be 
supposed  that  you  will  comply  with  the  law,  and  the  established  rules 
and  regulations  for  the  adjudication  of  claims.  It  will  be  time  enough 
to  judge  of  the  intention  in  respect  of  this  matter  when  final  action 
shall  have  been  taken.  Then,  if  the  claimant  is  not  satisfied,  he  will 
have  the  right  of  appeal. 

It  is  sufficient  to  say  now  that  it  is  the  duty  of  the  attorney  to  comply 
with  your  calls  for  evidence  and  properly  executed  papers.  It  is  very 
certain  that  the  declaration  referred  to  in  your  call  can  not  be  accepted, 
in  its  present  shape,  and  that  the  amended  declaration  required  is 
absolutely  necessary  to  the  proper  consideration  of  the  claim.  The 
matter  here  in  controversy  has  been  fully  considered  and  determined 
in  my  recent  decision,  of  June  17,  1896,  in  the  case  of  James  J.  Durkee 
(8  P.  D.,  152).  I  have  no  information  as  to  the  cause  of  the  delay  in 
making  the  call  complained  of  by  the  attorney,  and  can  only  presume 
it  was  made  at  the  earliest  time  practicable  in  the  regular  course  of 
business,  and  consistent  with  the  proper  consideration  of  other  cases. 
It  seems  to  me,  too,  that  such  complaint  does  not  come  with  force  from 
an  attorney  who  is  supposed  to  understand  the  requirements  of  a  proper 
declaration,  and  yet  filed  an  improper  one. 

Your  call  in  this  case  for  an  amended  declaration  is  sustained  and 
the  appeal  is  dismissed. 
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jdependent  parent— act  junk  87,  1890-i>eath  cause. 

Chester  B.  Macumber  (father). 

To  entitle  a  dependent  parent  to  pension  under  section  1  of  the  act  of  Jnne  27,  1890,  it 
mnst  be  shown  that  his  or  her  son's  death  was  the  result  of  woands,  injury,  casoalty, 
or  disease  incurred  in  the  service  and  line  of  duty. 

Assistant  Secretary  John   M,   Reynolds    to    the    Commissioner    of  Pensions, 

August  29,  1896, 

Appellant,  as  dependent  father  of  Edwin  Macumber,  late  corporal, 
Company  M,  Fourth  Regiment  Michigan  Volunteer  Cavalry,  March  16, 
1896,  filed  an  application  for  pension  under  the  act  of  June  27, 1890,  in 
which  he  alleged,  among  other  essential  averments,  that  his  age  is  84 
years.  That  his  said  son  enlisted  August  5, 1862,  in  said  company  and 
regiment,  served  more  than  ninety  days,  was  honorably  discharged 
January  17, 1863,  and  was  killed  on  a  railroad  about  September  12, 1875. 

May  13,  1896,  your  Bureau  rejected  his  claim  on  the  ground  that  the 
soldier's  death  from  an  accident  in  1875  was  not  a  result  of  his  military 
service. 

June  24,  1896,  an  appeal  was  filed  in  which  it  is  contended  that  it 
was  error  to  reject  this  claim,  as  the  soldier  was  at  the  time  of  the 
accident  sufiering  from  disabilities  which  he  had  incurred  in  the  service, 
and  on  account  of  which  he  was  discharged,  etc. 

The  records  of  the  War  Department  show  that  this  soldier  was  dis- 
charged on  surgeon's  certificate  of  disability  because  of  greatly  impaired 
health,  resulting  from  obstinate  constipation,  and  three  severe  attacks 
of  erysipelas. 

There  is  no  evidence  on  file  tending  to  show  that  the  soldier  ever  filed 
a  claim  for  pension;  and  the  testimony  of  appellant  clearly  shows  that 
his  son's  death  was  not  in  any  manner  due  to  his  military  service. 

Section  1  of  the  act  of  June  27,  1890,  declares  as  follows: 

That  in  considering  the  pension  claims  of  dependent  parenis,  the  fact  of  the  soldier's 
death  by  reason  of  any  wounds,  injury,  casualty,  or  disease  which,  under  the  conditions 
and  limitations  of  existing  law  would  have  entitled  him  to  an  invalid  pension,  and  the 
tact  that  the  soldier  left  no  widow  or  minor  children  having  been  shown  as  recjuired  by 
law,  it  shall  be  necessary  only  to  show  by  competent  and  sufficient  evidence  that  such 
parent  or  parents  are  without  other  present  means  of  support  than  their  own  manual 
labor  or  the  contributions  of  others  not  legally  bound  for  their  support:  Frovided,  That 
all  pensions  allowed  to  dependent  parents  under  this  act  shaU  commence  from  date  of 
filing  of  the  application  hereunder,  and  shall  oontinue  no  longer  than  the  existence  of 
the  dependence. 

As  the  foregoing  section  clearly  requires  that  the  soldier's  death  must 
be  shown  to  have  resulted  from  "wound,  injury,  casualty,  or  disease," 
incurred  in  the  service  and  line  of  duty,  and  which  ** would  have  entitled 
him  to  an  invalid  pension,"  the  action  of  your  bureau  rejecting  the 
claim  was  proper,  and  the  same  is  affirmed  accordingly. 
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DISLOYALTY— SECTION  4716,  REVISED  STATUTES,  AND  ACT 
JUNE  87,  1800. 

Aarok  T.  Bubh. 

Volontary  services  in  the  Missouri  State  Guards  from  July  to  December,  1861,  nnder 
call  of  Governor  Jackson,  predndes  claimant  from  pension  under  the  act  of  Jooe 
27,  1890,  by  reason  of  the  provisions  of  section  4716,  Revised  Statntes. 

Assistant   Secretary   John    M,   Reynolds   to   the    Commissioner    of  PenmMy 

October  10,  1896. 

Claimant,  late  of  Company  K,  Fifth  Provisional  Enrolled  Miseouri 
Militia,  on  June  18,  1896,  appealed  from  the  action  of  your  Bureau  of 
April  3,  1896,  dropping  his  name  from  the  roll  as  a  pensioner  (Certifi- 
cate No.  730,105)  under  the  act  of  June  27,  1890,  on  account  of  Bervice 
in  the  Confederate  army. 

The  contention  is  in  substance :  First,  insufficient  special  examina- 
tion, and  no  opportunity  to  cross  examine  adverse  witnesses ;  second, 
that  claimant  never  served  in  the  Confederate  army,  and  was  not  dis- 
loyal to  the  United  States  Government ;  third,  that  by  reason  of  his 
service  in  Company  K,  Fifth  Provisional  Enrolled  Missouri  Militia,  from 
June  1  to  November  27,  1863,  when  he  was  honorably  discharged,  and 
having  contracted  pneumonia  in  said  service  resulting  in  permanent 
disability,  he  is  entitled  to  a  pension  under  the  provisions  of  the  act  of 
March  3,  1877,  even  if  his  service  from  July  to  December  13,  1861,  in 
the  Missouri  State  Guards  under  a  call  of  Governor  Jackson,  then  gov- 
ernor of  the  State,  should  be  regarded  as  Confederate  service ;  fourth, 
that  as  his  name  was  not  put  upon  the  rolls  through  false  or  fraudulent 
testimony,  he  should  not  have  been  dropped  under  provisions  of  section 
4739,  Revised  Statutes,  and  act  of  June  21,  1879. 

Claimant  was  pensioned  in  1892  from  July  28,  1890,  under  the  act  of 
June  27, 1890,  by  reason  of  his  alleged  service  as  private  in  Company  K, 
Fifth  Regiment  Provisional  Enrolled  Missouri  Volunteer  Militia,  on 
account  of  disability  due  to  disease  of  rectum  and  stomach.  He  was 
dropped  from  the  roll  April  3,  1896,  as  the  result  of  a  special  examina- 
tion, after  due  notice,  as  provided  by  the  act  of  December  21,  1893. 

Claimant  testified  before  the  special  examiner  January  25, 1896,  that 
his  first  service  was  in  the  Missouri  State  Guard  from  July  to  December 
13, 1861,  in  answer  to  a  call  made  by  Governor  Jackson  for  troops;  that 
Governor  Jackson  turned  out  to  be  a  rebel  and  claimant  followed  him 
no  further;  that  he  did  not  know  whether  that  service  was  put  down  as 
Confederate  service,  but  knew  they  were  asked  after  his  time  was  out 
to  join  the  Confederate  service,  and  he  quit  them ;  that  General  Eains 
was  his  general,  and  he  thinks  "  Comhorn  "  or  "  Cohorn  "  was  his  brigade 
commander;  that  his  organization  was  known  as  Capt.  D.  P.  Stanefl 
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company,  Colonel  McLawen's  battalion,  Second  Brigade,  Miseoari  State 
Guards ;  that  if  it  was  a  Ck)nfederate  service  he  did  not  intend  it  as 
Buch,  and  that  General  Price  was  with  them  once  but  does  not  know 
whether  he  was  their  general  or  not. 

Gov.  Claiborne  F.  Jackson  and  his  major  general,  Ex-Gov.  Sterling 
Price,  were  in  arms  against  the  United  States  Government,  and  in  the 
language  of  section  4716,  Revised  Statutes,  were  "  voluntarfly  engaged 
in  aiding  and  abetting  the  late  rebellion  against  the  authority  of  the 
United  States,"  at  least  as  early  as  June  12, 1861,  at  which  date  Claiborne 
F.  Jackson,  then  governor  of  Missouri,  issued  his  proclamation  calling 
into  service  50,000  of  the  State  militia  for  the  alleged  purpose  of  "repel- 
ling invasion."  As  the  alleged  invasion  at  that  time  consisted  in  the 
eflFort  of  the  United  States  Government  to  enforce  the  laws  and  repress 
treason,  it  was  not  only  evident  at  the  time  of  the  call  that  opposition 
to  United  States  authority  was  intended,  but  such  proved  to  have  been 
the  result  of  the  service  of  the  State  troops  who  served  under  Jackson 
and  Price. 

On  July  30,  1861,  Governor  Jackson  was  deposed  by  the  loyal  men 
of  his  State,  and  Hamilton  R.  Gamble  was  appointed  as  provisional 
governor  in  his  stead.  On  June  18,  1861,  both  Jackson  and  Price,  and 
their  armed  forces  of  State  troops,  were  retreating  from  Booneville,  Mo., 
before  the  armed  forces  of  the  United  States  under  command  of  General 
Lyon,  and  on  the  same  day  Jackson  himself  led  an  attack  at  Cole  Camp, 
Mo.,  resulting  in  a  loss  of  a  number  of  Federal  soldiers.  On  July  5, 
1861,  Jackson  and  General  Rains  with  a  large  force  of  State  troops 
engaged  in  battle  with  General,  then  Colonel  Sigel,  near  Carthage,  Mo. 
Armed  conflict  between  a  small  force  of  Union  Home  Guards  and  Gov- 
ernor Jackson's  State  Militia  occurred  on  July  18,  1861,  near  Harrison- 
ville.  Mo.  On  August  10,  1861,  occurred  the  battle  of  Wilson's  Creek, 
and  on  the  15th  of  the  same  month  the  deposed  governor  issued  his 
proclamation  at  New  Madrid,  Mo.,  declaring  the  union  between  the 
State  of  Missouri  and  the  other  States  of  the  Union  dissolved,  and  that 
Missouri  was  an  independent  State.  On  August  30,  1861,  the  State  of 
Missouri  was,  by  proclamation  of  General  Fremont,  then  commanding 
the  Department  of  the  West,  declared  to  be  under  martial  law.  On 
September  4,  1861,  occurred  the  skirmish  at  Shelbina,  Mo.,  and  from 
the  12th  to  the  20th  of  the  same  month  Jackson  and  Price  in  command 
of  a  large  force,  estimated  at  15,000  to  20,000  men,  attacked  Col. 
James  Mulligan  at  Lexington,  Mo.  On  September  13, 1861,  an  engage- 
ment between  Jackson's  State  Militia  and  the  Union  Home  Guards  was 
fought  near  Booneville,  Mo.,  and  on  tho  17th  engagements  took  place  at 
Blue  Mills  and  Marratstown,  Mo.  On  October  15,  1861,  the  battle  of 
Big  River  Bridge,  Mo.,  was  fought,  and  Lexington,  Mo.,  was  recaptured, 
together  with  the  garrison  left  in  charge  by  Price.    On  the  same  day 
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occurred  the  battle  of  Pilot  Knob,  Mo.,  and  on  the  next  day  was  fought 
the  battle  of  Lynn  Creek,  followed  on  the  19th  by  the  fight  at  Big 
Hurricane  Creek,  Camden  County,  Mo.  On  October  21,  the  fight  at 
Fredericktown,  Mo.,  occurred,  and  another  fight  at  Springfield,  Mo., 
occurred  on  the  24th.  Capture  of  those  in  arms  against  the  Govern- 
ment was  made  on  October  26,  at  Fulton,  Mo.,  and  at  Houston,  Mo., 
and  General  Grant  fought  the  battle  of  Belmont,  Mo.,  on  November  7. 
On  November  17,  1861,  skirmishes  occurred  at  Pleasant  Hill  and 
Palmyra,  Mo. ;  on  the  18th  at  Nuremburg,  on  the  24th  at  Lancaster, 
Mo.,  and  on  November  29,  the  fight  at  Blackwalnut  Creek,  Mo.,  took 
place.  On  November  30,  Price  issued  his  proclamation  calling  for 
50,000  more  volunteers  from  the  State  of  Missouri  to  aid  him  in  keeping 
that  State  in  the  Southern  Confederacy. 

On  December  3, 1861,  occurred  the  fight  at  Salem,  Kent  County,  Mo., 
and  a  band  of  guerrillas  were  captured  by  MerrilPs  Union  Cavalry  near 
Glasgow,  Mo.,  December  7,  1861,  and  on  the  11th  of  December,  1861, 
a  skirmish  occurred  at  Bertrand,  Mo. 

The  foregoing  are  some  of  the  more  important  armed  conflicts  that 
occurred  between  the  forces  of  Governor  Jackson  and  Price,  and  the 
Federal  forces,  during  the  claimant's  term  of  service  in  the  State  Militia, 
called  into  service  by  General  Jackson,  and  such  service  comes  clearly 
within  the  prohibition  of  section  4716,  Eevised  Statutes. 

This  section  is  applicable  to  the  act  of  June  27,  1890,  as  was  held  in 
the  case  of  Job  White  (7  P.  D.,  312).  The 'act  of  June  27,  1890,  is  but 
a  part  of  the  pension  code  of  laws  and  is  to  be  construed  with  eidsting 
laws  in  pari  materia,  as  was  held  in  the  case  of  Sarali  H.  Ozborn 
(ibid.,  317). 

I  am  therefore  of  the  opinion  that  the  action  appealed  from  was  not 
error  and  the  same  is  accordingly  affirmed. 

The  question  as  to  whether  claimant  is  or  is  not  entitled  to  a  pension 
under  his  old  law  claim  is  not  involved  in  this  appeal,  and  is,  therefore, 
not  passed  upon. 


service— enlistment-rejected  recruit. 
Minors  of  William  D.  Pickens. 

The  War  Department  reports  that  soldier,  a  private  recrnit  of  Ck)mpaDj  L,  Second  New 
York  Heavy  Artillery,  was  enrolled  December  14,  18(J3,  in  Warren  Coanty,  N.  V., 
for  three  years,  and  was  reported  on  roll  for  January  and  February,  1864,  present 
sick,  and  that  he  was  rejected  by  a  Hoard  of  Examination,  and  dischaii^  by 
order  Major-General  Auger,  commanding  the  Department  of  Washington,  March 
25,  1864,  on  a  surgeon's  certificate  of  disability  on  acconnt  of  incipient  phthisis. 

Held:  That  a  prima  facie  case  of  enlistment  and  ser\'ice  has  been  ef^tablisbed,  and  that 
his  claim  should  be  opened  and  further  evidence  taken  to  determi]^  t^e  tmcfltitas 
of  soldier  and  his  company. 
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Assistant  Secretary   John    M.  Reynolds   to    the    Commissioner    of  Pensions^ 

September  6,  1896. 

Charles  D.  TownBend,  as  gaardian  of  the  minors  of  William  D. 
Pickens,  filed  his  application  (No.  294,250j  under  the  general  law  on 
June  28,  1882.  Same  was  rejected  Octoher  27,  1895,  the  files  showing 
the  rejection  to  be — 

For  the  reaeon  that  the  soldier's  fatal  disease,  consamption,  was  not  oootracted  in 
servioe  and  line  of  daty,  he  having  been  a  rejected  recmit  because  of  incipient  phthisis. 

An  appeal  is  filed  October  28, 1895,  raising  several  issues,  all  of  which 
are,  however,  collateral  to  one  question,  viz,  whether  or  not  soldier 
was  such  a  one  as  is  included  in  the  first  paragraph  of  section  4693, 
Revised  Statutes,  and  this  will  be  the  only  issue  discussed.  The  attorney 
herein  maintains  the  affirmative. 

A  pensionable  status  under  the  general  law  is  l)e8towed  by  Congress 
upon — 

Any  enlisted  man,  however  employed,  in  the  military  or  naval  service  of  the  United 
States,  or  in  its  marine  corps,  whether  regularly  mustered  or  not,  disabled  by  reason  of 
any  wonnd  or  injury  received,  or  disease  contracted  while  in  the  service  of  the  United 
States  and  in  the  line  of  doty. 

It  is  evident,  by  the  language  of  the  rejection,  that  you  hold  the  first 
condition  precedent,  viz,  that  the  alleged  soldier  was  an  enlisted  man 
in  the  service  of  the  United  States,  has  not  been  proved,  basing  your 
holdings  upon  recitals  in  the  record.  It  is  important  that  it  be  noted 
where  and  when  this  record  was  made  and  its  relation  to  other  parts 
of  the  record. 

The  War  Department  states : 

William  D.  Pickens,  a  private  reomit  of  Company  L,  Second  Regiment  New  York 
Heavy  Artillery  Volunteers,  was  enrolled  on  the  14th  day  of  December,  1863,  at 
Warren,  N.  Y.,  for  three  years,  and  is  reported  on  roll  for  January  and  Febmary,  1864, 
present  sick.  March  and  April,  1864,  rejected  by  a  board  of  examination,  and  dis- 
charged 1864.  Certificate  of  disability  shows  him  discharged  at  Fort  Corcoran,  Ya., 
Match  25,  1864. 

A  regular  certificate  of  disability  for  discharge  is  on  file,  which  is  in 
the  uisual  printed  style,  and  states  that — 

Reomit  William  D.  Pickens,  of  Captain  J.  M.  Hnlser's  Company  L,  Second  Regi- 
ment of  New  York  Artillery,  was  enlisted  by  J.  W.  Hulser,  for  the  Twentieth  C.  D.  of 
N.  Y.,  by  the  Government  at  Warren,  State  of  New  York,  on  the  14th  day  of  December, 
1863,  to  serve  three  years. 

Then  follows  his  personal  description.     A  red  ink  line  is   drawn 
through  the  words — 
During  the  last  two  months  said  soldier  has  been  unfit  for  dnty  —  days. 
After  which  follows  the  sentence — 
Recruit  rejected  by  a  board  of  examination. 
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It  is  signed  by  James  M.  Hulser,  Captain  Second  New  York  Artil- 
lery, commanding  Company  L,  and  the  snrgeon  of  said  regiment  adds 
the  usual  certificate,  stating  that  soldier  is  incapable  of  performing  the 
duties  of  a  soldier  because  of  "  incipient  phthisis."  The  all^;ed  sol- 
dier's discharge  is  on  file  in  the  case,  reciting  the  same  facts  as  to 
enlistment  as  above.  It  is  noted  that  this  discharge  refers  to  him  as 
**  Recruit  William  D.  Pickens,^'  and  in  the  latter  part  of  the  document, 
containing  his  personal  description,  the  word  private,  that  was  evi- 
dently written  before  his  name,  has  been  scratched  out.  By  stamp 
upon  the  back  of  his  certificate  his  discharge  is  shown  to  have  been 
ordered  by  Major-Greneral  C.  C.  Auger,  Headquarters  Department  of 
Washington,  Twenty-second  Army  Corps.  This  certificate  also  shows 
that  the  Government  furnished  him  transportation  to  New  York  State. 
The  foregoing  is  the  record  in  the  case.  The  only  other  evidence  of 
value  upon  the  point  at  issue  is  the  testimony  of  A.  D.  Doubleday,  late 
second  lieutenant  of  Company  L,  Second  New  York  Heavy  Artillery, 
who  states  that  he  knew  him  well,  and  that  said  Pickens  was  at  Fort 
Corcoran,  Va.,  in  the  spring  of  1864,  and  that  Pickens  had  a  bad 
cough,  and  that  he  thinks  he  was  examined  by  a  board  of  surgeons  and 
discharged  for  disability  before  going  to  the  front  in  1864. 

There  is  something  peculiar,  if  not  suggestive,  in  the  fact  that  the 
alleged  soldier  is  so  often  referred  to  in  the  record  as  a  recruit.  He  \s 
a  "  private  recruit "  in  one  place,  a  '*  recruit "  in  another,  and  simply 
"William  B.  Pickens''  in  another,  with  an  omission  of  the  word 
private.  I  do  not  think  it  reasonable  to  believe  that  this  was  done 
without  some  motive.  It  certainly  warrants  the  conjecture  that  those 
in  authority,  whose  duty  it  was  to  make  the  record,  viewed  him  in 
some  irregular  way ;  but,  upon  mature  deliberation,  while  I  am 
convinced  that  this  fact,  as  the  case  now  stands,  must  not  militate,  in 
any  appreciable  degree,  against  the  claim,  yet  explanation  should  be 
sought.  I  have  made  a  careful  search  of  the  decisions,  but  fail  to  find 
any  indicia  that  the  word  recruit  carries  with  it  any  special  significanoe 
relating  to  a  pensionable  status.  It  appears  to  be  used,  both  in  com- 
mon parlance  and  in  military  works,  as  a  designation  of  a  newly 
fledged  soldier,  referring  to  one  who  has  but  recently  taken  up  the 
profession  of  arms.     Soldiers  often  refer  to  each  other  in  their  affidavits 


He  was  a  new  reorait.     I  remember  soldier  as  being  a  raw  recmit,  etc 

The  records  not  infrequently  refer  to  a  soldier,  at  some  special  time, 
as  "an  unassigned  recruit."  Webster's  definition  throws  but  little 
light  upon  the  subject,  for  it  is  evident  that  the  common  acceptation  of 
the  word  is  broader  than  that  given  in  the  dictionary.  I  conclude, 
therefore,  that  before  the  aforesaid  fact  is  allowed  to  sustain  an  impor- 


Digitized  by 


Google 


DECISIONS   RELATING   TO    PENSIONS.  269 

tant  relation  in  the  rejection  of  the  claim,  any  special  significance 
sapposed  to  attach  to  the  word  recruit  must  be  shown. 

It  has  been  held  that  enlistment  is  a  contract  between  the  individual 
and  the  government,  which  is  to  be  determined  by  the  ordinary  rules 
of  law  that  govern  mixed  contracts  in  general.  A  reference  to  the 
cases  of  Cornelius  Warren,  decided  by  Assistant  Secretary  Hawkins 
(2  P.  D.,  278),  and  Randolph  M.  Manley  (5  P.  D.,  295),  decided  by 
Assistant  Secretary  Bussey,  give  an  intelligent  synopsis  upon  the  point. 
In  the  case  at  bar  we  do  not  take  the  man's  word  for  his  enlistment 
and  service.  The  War  Department  says  that  he  enlisted  and  was 
enrolled,  but  perhaps  stronger  proof  that  he  was  an  enlisted  man  in 
the  full  meaning  of  the  word  is  that  he  was  given  a  regular  certificate 
of  disability  for  discharge ;  and  further  and  stronger  yet,  that  he  was 
discharged  under  the  now  IV  Article  of  War,  by  virtue  of  which  a 
commanding  officer  may  rescind  or  discontinue  the  enlistment  contract. 
(1  Mil.  Law,  Winthrop,  page  777.)  It  was  shown  that  he  was  at  an 
important  army  post,  Fort  Corcoran,  Va.,  and  the  indorsement  upon 
the  back  of  his  certificate  of  disability  for  discharge  shows  that  he 
received  clothing  on  account  of  the  United  States.  This  fact  alone, 
according  to  Mr.  Winthrop  (1  Mil.  Law,  774),  is  enough  to  show,  prima 
facie,  that  he  had  entered  into  the  contract  of  enlistment.  Further, 
the  indorsement  upon  the  front  of  his  discharge  certificate  shows  that 
the  United  States  furnished  him  transportation,  and  as  has  been  said,  he 
has  been  shown  to  have  been  regularly  discharged  as  a  soldier  by  the 
command  of  Major-General  C.  C.  Auger  at  headquarters.  Department  of 
Washington,  Twenty-second  Army  Corps.  Your  evident  holding  that 
he  was  rejected  before  the  contract  of  enlistment  was  ratified  oy  the 
(xovemment  I  do  not  believe  is  warranted  by  the  record  as  it  now 
appears.  Taken  in  connection  with  Doubleday's  evidence,  there  is 
reason  to  believe  that  at  some  examination  held  preparatory  to  sending 
the  soldier  to  the  front  he  was  found  to  be  disabled,  and  accordingly 
discharged. 

I  do  not  attempt  to  decide  absolutely  this  man's  status,  but  I  hold 
that,  upon  the  evidence  now  on  file,  your  rejection  of  the  claim  for 
reasons  stated  is  error. 

Claimant's  case,  however,  may  be  overthrown  if  it  can  be  shown  by 
the  records  of  the  War  Department,  or  by  parol  evidence,  even,  that 
the  term  of  service  was  but  probational,  and  that  before  the  Govern- 
ment accepted  that  service  he  was  rejected  on  account  of  physical 
disability.  If  it  shall  be  shown  that  the  Government  did  accept  his 
service,  but  that  thereafter,  no  matter  in  how  short  a  time,  he  was 
discharged  for  disability  not  incurred  prior  to  enlistment,  he  will 
nevertheless  have  a  pensionable  status.  There  are  some  indications 
that  he  may  have  been  a  member  of  a  State  command,  temporarily 
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stationed  at  a  national  post,  but  not  yet  accepted  by  the  Federal  Gov- 
ernment. Whether  or  not  this  be  a  fact  can  doubtless  be  shown  by  the 
War  Department  records. 

Your  action  herein  is  reversed,  and  you  will  reopen  the  case  and 
take  further  means  to  discover  the  status  of  William  D.  Pickens  by 
record,  or  parol  evidence,  as  outlined  in  the  foregoing  opinion. 


ATTORNEYSniP-POWEU  OF  ATTORNEY-KVIDBNCK. 

Smith  &  T alley  (attorneys). 
Joseph  S.  Conklin  (claimant). 

1.  Evidence  u  admissible  to  show  that  what  purports  to  be  an  agreement  has  in  truth 

never  become  such. 

2.  Claimant  executed  a  declaration  on  a  blank  containing  a  power  of  attorney  to  appel- 

lants, not  intending  to  appoint  them  attorneys  to  prosecute  the  claim,  but  by 
oversight  omitted  to  erase  the  clause  referring  to  said  attorneys,  filed  the  same  and 
prosecuted  the  claim  in  person,  appellants  having  no  record  of  the  case. 
Held'.  Appellants  were  never  authorized  to  appear  as  attorneys  and  liave  no  title  to  a  fee. 

Assistant   Secretary  John   M,    Reynolds    to    the    Commissioner    of   PensumSy 

September  5,  1896. 

Smith  &  Talley,  of  Kansas  City,  Mo.,  Au<^ust  8,  1896,  appealed  in 
the  matter  of  fee  on  the  issue  of  July  6, 1891,  in  the  claim  under  the 
act  of  June  27, 1890,  of  Joseph  S.  Conklin  (Certificate  No.  615,806),  late 
of  Company  K,  One  hundred  and  thirty-sixth  Ohio  Volunteers. 

The  original  declaration  was  filed  July  4,  1890.  In  it  is  recited  that 
appellants  are  appointed  attorneys  to  prosecute  the  claim.  On  said 
issue  they  were  denied  a  fee,  hence  this  appeal. 

An  indorsement,  in  print,  on  the  declaration  shows  that  it  was  filed 
by  the  appellants.  The  evidence  was  filed  by  the  claimant.  An  order 
for  medical  examination,  February  25,  1891,  was  mailed  to  appellants. 
Under  date  of  March  2,  1891,  they  addressed  a  letter  to  the  Bureau 
stating  that  they  had  no  record  of  the  case  and  asking  for  data  upon 
which  to  trace  it.  The  claimant,  March  16,  1891,  returned  the  order, 
and  with  it  a  letter  in  which  he  stated  that  his  application  was  made 
on  one  of  the  appellants'  blanks,  and  that  "the  clause  in  reference  to 
attorney  was  by  an  oversight  not  erased,  as  it  was  intended  to  be."  In 
this  letter  he  requested  that  no  attorney  be  recognized. 

The  question  is  whether  the  appellants  were  authorized  to  appear  in 
this  case.  They  rely  upon  the  power  of  attorney  contained  in  the 
declaration.  While  oral  evidence  is  not  admissible  to  vary  or  control 
the  terms  of  a  written  instrument  in  suits  between  parties  and  privies 
to  said  instrument  such  evidence  is  always  admissible  when  introdnced 
to  show  "that  what  purports  to  be  an  agreement  has  in  truth  never 
become  so."     (Wharton  on  Evidence,  p.  927.) 
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In  passing  npon  the  question,  tiie  Bureau  was  justified  in  taking  into 
consideration  the  acts  of  the  appellants  and  the  claimant  in  the  proceed- 
ings and  their  conduct  in  the  prosecution  of  the  claim,  as  well  as  their 
statements,  in  determining  the  question  at  issue.  I  am  of  the  opinion 
that  this  should  be  the  rule  for  the  reason  that  the  Bureau  is  the 
tribunal  in  which  the  powers  of  the  agency  created  were  to  be  exercised. 

If  an  attorney  has  taken  any  steps  in  the  prosecution  of  a  claim,  that 
fact  can  readily  be  ascertained  from  the  papers  in  the  case,  and  it  is  a 
material  one  in  determining  whether  the  attorney  has  acted  pursuant 
to  a  power,  where  his  attorneyship  is  denied  by  the  claimant  under  the 
circumstances  arising  in  a  case  like  the  one  at  bar. 

Although  the  declaration  is  indorsed  as  filed  by  the  appellant,  there 
is  evidence  in  the  case  showing  that  it  was  not  filed  by  them  and  that 
they  never  had  any  knowledge  of  the  claim  until  informed  by  the 
Bm^ean.  This  evidence  consists  of  a  letter  written  by  the  claimant 
dated  at  Keota,  Iowa,  July  31,  1890,  addressed  to  the  Commissioner  of 
Pensions,  in  which  he  stated  as  follows: 

Please  find  original  application  for  invalid  pension  of  Joseph  S.  Conklin. 

Also  of  the  letters  of  the  appellants  admitting  that  they  had  no  record 
of  the  claim  nor  any  knowledge  of  the  claimant  or  his  whereabouts. 

This  evidence  is  amply  sufficient  for  correcting  the  record  to  show 
that  the  declaration  was  filed  by  the  claimant.  With  the  record  so 
amended  it  would  not  appear  that  appellants  performed  any  material 
service;  and,  therefore,  admitting  that  the  power  of  attorney  to  them 
was  valid,  they  would  not  be  entitled  to  a  fee. 

But  on  a  review  of  all  the  evidence,  I  am  of  the  opinion  that  it  is 
sufficient  to  show  that  no  agreement  was  ever  entered  into  between  the 
claimant  and  appellants  for  the  prosecution  of  this  case,  by  the  latter, 
and  that  there  is  no  proper  evidence  of  any  power  of  attorney  to  them 
from  the  claimant  on  file  in  this  case.  As  the  appellants  were  denied 
a  fee  for  this  reason,  the  action  of  the  Bureau  is  affirmed. 


FEE. 


Marvin  H.  Sackett  (claimant). 
Frank  H.  Stevens  (attornef). 

a  fee  will  not  be  allowed  for  secaring  a  new  or  a  dnplicate  pension  certificate. 

Assistant   Secretary    John    M.    Reynolds    to    the   Commissioner    of  Pensions, 

September  5,  1896. 

Frank  H.  Stevens,  of  Washington,  D.  C,  August  8,  1896,  appealed 
in  the  matter  of  fee  on  the  issue  of  May  7,  1896,  in  the  claim  (Certifi- 


Digitized  by 


Google 


262  DECISIONS    RELATING   TO    PENSIONS. 

cate  No.  408,033)  of  Marvin  H.  Sackett,  late  of  Company  I,  TwelfUi 
Connecticut  Volunteers.  January  14, 1896,  the  pensioner  filed  an  appli- 
cation for  a  duplicate  certificate,  alleging  that  the  original  one  had  been 
lost,  in  which  he  appointed  the  appellant  attorney.  Some  evidence 
also  accompanied  the  application  and  was  apparently  filed  by  appellant. 

On  May  7,  1896,  a  new  certificate  was  issued. 

In  the  case  of  John  Hynes  (Certificate  No.  72,981),  decided  Septem- 
ber 12,  1871  (Letter  Book  8,  page  280,  old  series),  the  Department 
held  that  no  fee  should  be  allowed  for  obtaining  a  new  or  duplicate 
pension  certificate,  as  there  is  no  provision  therefor ;  that — 

In  most  cases  of  this  character  the  oonespondence  necessary  for  the  iasae  of  a  new 
certificate  is  carried  on  by  the  Pension  Office  with  the  clAimant  himself,  the  aid  of  an 
attorney  not  being  required. 

The  rule  is  that,  generally,  where  a  fund  accrues  in  the  claim  prose- 
cuted from  which  a  fee  can  be  paid,  a  fee  should  be  allowed.  Applica- 
tions for  a  new  or  duplicate  certificate  do  not  involve  the  title  or  right 
'  to  pension  or  increase  thereof,  and  no  fund  can  accrue. 

The  rule  laid  down  in  the  decision  cited  still  meets  with  the  appro- 
bation of  the  Department.  As  a  fee  was  denied  upon  the  ground 
indicated,  the  action  of  your  Bureau  is  affirmed. 


commencement  ov  pension-practice-lost  becl.aratiok. 

Alexander  Beanstick. 

Where  a  declaration  was  filed,  given  a  number,  and  a  medical  examination  thereunder 
was  had  showing  the  existence,  in  a  pensionable  degree,  of  the  disability  alleged, 
and  snch  declaration  was  lost,  a  new  one  called  for  and  famished,  the  pension, 
when  granted,  should  commence  from  the  date  of  filing  the  original  declaration. 

Assistant   Secretary   John   M,    Reynolds    to    the    Commissioner   of  Penmons, 

September  5,  1S96. 

It  appears  from  the  papers  in  this  case  (Certificate  No.  903,886)  that 
the  above-named  claimant  filed  a  declaration  for  pension  on  November 
11,  1890,  under  the  provisions  of  the  act  of  June  27,  1890,  in  which  he 
alleged  rheumatism  as  a  disabling  cause. 

Said  declaration  was  given  a  number,  a  record  of  the  same  was 
made,  evidence  was  called  for  and  supplied,  and  a  medical  examination 
was  had  thereunder  on  July  8,  1891. 

The  papers  further  show  that  on  January  12,  1895,  claimant  was 
informed  through  his  attorney  that  said  declaration  had  been  lost  or 
mislaid,  and  it  was  necessary  to  file  another  declaration. 

Accordingly  another  declaration  was  filed  March  18,  1895,  the  claim 
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wa8  allowed  in  Febraary,  1896,  and  pension  was  made  to  commence 
from  the  date  of  filing  the  last  declaration. 

From  this  action  an  appeal  was  filed  May  5,  1896,  with  the  conten- 
tion, on  legal  grounds,  that  the  pension  should  commence  from  Novem- 
ber 11,  1890,  the  date  of  filing  the  original  declaration. 

In  view  of  the  complications  which  had  arisen  when  the  appeal  was 
under  consideration,  June  30,  1896,  the  case  was  returned  to  your 
Bureau  for  a  fall  report  upon  the  action  taken,  and  the  reasons  for 
commencing  the  pension  at  the  date  of  filing  the  second  declaration. 

With  your  letter  of  transmittal  of  July  21,  1896,  is  the  statement  of 
the  Chief  of  the  Board  of  Review,  who,  upon  review  of  the  case,  says 
the  papers  do  not  afford  data  for  a  positive  conclusion  as  to  the  reason 
for  commencing  the  pension  on  March  18,  1895. 

The  most  reasonable  explanatioii  of  the  action  inquired  into  would  seem  to  be  that ' 
the  declaration  filed  November  11,  1890,  was  entirely  overlooked. 

The  Bureau  must  concede  that  a  declaration  alleging  rheumatism  was  filed  by  the 
pensioner  under  the  act  of  June  27,  1890,  on  November  11,  1890,  and  if  the  appeal  be 
dismissed  the  case  wiU  be  readjndicated  by  a  reissue  to  correct  date  of  commencement 
to  November  11, 1890. 

There  is  conclusive  evidence  that  on  November  11,  1890,  claimant 
filed  a  valid  claim  under  the  act  of  June  27, 1890,  based  upon  disability 
arising  from  rheumatism.  This  is  conceded,  and  the  question  arises 
whether  at  that  time  he  was  disabled  by  rheumatism  in  a  ratable 
degree. 

This  question  has  been  considered  by  the  medical  referee,  who, 
under  date  of  July  18,  1896,  after  review  of  the  examining  certificate 
of  July  8,  1891,  held  that  the  degree  of  disability  from  rheumatism 
was  such  as  to  entitle  claimant  to  the  rate  of  $6  per  month. 

I  am  unable,  therefore,  to  see  any  objection,  from  a  legal  or  medical 
standpoint,  to  the  proposed  action  of  reissuing  the  certificate  com- 
mencing the  pension  November  11,  1890,  the  date  of  filing  the  original 
declaration. 

The  action  taken  is  therefore  reversed  and  the  case  is  returned  for 
reacyudicatio"*  accordingly. 

bbcl.arations-act  jttne  «7,  isoo-plbadings. 

Susan  M.  Minob  (widow). 

1.  Under  the  third  section  of  the  act  of  June  27,  1890,  the  essential  allegations  in  a 
declaration  for  widow's  pension  are  (1)  that  her  husband  served  at  least  ninety  days 
in  the  Army  or  Navy  of  the  United  States  during  the  late  war  of  the  rebellion;  (2) 
was  honorably  discharged,  and  (3)  has  died;  (4)  that  she  is  without  other  means  of 
support  than  her  daily  labor,  (5)  and  was  married  to  said  soldier  prior  to  the 
passage  of  said  act. 

2*  A  declaration  whidh  does  not  show  these  averments  is  void  and  of  no  effect. 
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Assistant  Secretary  John    M.   Reynolds  to    the    Commissioner  of   PemUmSj 

September  lly  1896, 

March  1,  1895,  appellant  filed  a  claim  for  pension  under  the  general 
law  as  the  widow  of  Mathew  M.  Minor.  March  27,  1896,  she  filed 
one  under  the  act  of  June  27,  1890,  which  was  allowed  April  23, 
1896,  and  she  was  pensioned  thereunder  at  the  rate  of  $8  per  month 
from  the  date  of  filing  the  declaration,  March  27,  1896.  June  8,  1896, 
she  appealed  from  the  action  of  your  Bureau  fixing  the  date  of  com- 
mencement of  her  pension,  contending  that  the  pension  should  have 
commenced  from  the  date  of  filing  the  first  application. 

The  first  application  filed  was  one  under  the  general  law,  but  was 
indorsed — 

Widow.     Claim  for  PensioD.    Original.     UDder  Act  of  June  27,  1890. 

The  claim  was  treated  as  a  claim  under  the  act  of  1890,  and  calls  for 
evidence  were  made  as  follows :  April  1,  1896,  for  evidence  of  soldier's 
death,  claimant's  dependence,  and  whether  divorced;  July  18,  1895, 
for  evidence  as  to  prior  marriage ;  October  3, 1895,  for  claimant's  state- 
ment as  to  property  and  income,  and  value  of  property  assessed  in  her 
name,  if  any. 

On  the  margin  of  the  declaration,  at  the  top  thereof,  are  the  words, 
"  Act*  June  27,  1890,"  written  with  ink,  but  there  is  no  reference  made 
in  the  body  of  the  application  showing  under  what'  law  the  claim  was 
made.  The  declaration  does  not  show  how  long  soldier  served,  that  he 
was  honorably  discharged,  nor  whether  she  was  without  other  means 
of  support  than  her  daily  labor,  proof  of  which  is  required  under  said 
act. 

I  said  in  the  case  of  Charles  V.  Selkirk,  alias  Selkrig  (7  P.  D.,  676), 
that — 

Words  written  on  the  margin  of  an  instmment  are  of  no  more  import  than  if  written 
on  the  reverse  side,  unless  reference  thereto  is  made  in  writing  in  the  contents  of  ssid 
instmment. 

In  the  claim  of  James  J.  Durkee  (ant.,  162),  decided  June  17, 1896, 
I  held  that  the  four  essentials  of  title  under  section  2  of  the  act  of  June 
27,  1890,  were— 

1.  That  the  claim  is  made  under  the  act  of  June  27,  1890. 

2.  Ninety  days'  service  during  the  war  of  the  rebellion. 

3.  Honorable  dischatge. 

4.  The  existence  of  a  permanent  physical  or  mental  incapacity  for  earning  a  support 
by  manual  labor,  not  due  to  vicious  habits. 

In  that  case  I  also  held  that  an  original  declaration  or  application 
which  did  not  show  these  four  essential  elements  of  title  should  be 
held  void  and  of  no  effect. 

It  was  not,  however,  intended  by  said  first  paragraph  in  the  Durkee 
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case  that  it  was  absolutely  necessary  to  specifically  designate  the  act 
under  which  the  claim  was  filed  by  mentioning  the  date  of  the  same, 
but  that  facts  must  be  stated  which  bring  the  case  within  the  statute, 
as  was  held  in  the  case  of  Ellen  Lyons  (6  P.  D.,  161). 

Under  the  third  section  of  said  act  the  essential  elements  of  a 
widow's  title  to  pension  are  (1)  that  her  husband  served  at  least  ninety 
days  in  the  Army  or  Navy  of  the  United  States  during  the  late  war  of 
the  rebellion  ;  (2)  that  he  was  honorably  discharged  therefrom,  and  (3) 
has  died;  (4)  that  she  is  without  other  means  of  support  than  her 
daily  labor,  and  (5)  that  she  was  married  to  said  soldier  prior  to  the 
passage  of  said  act. 

None  of  these  essential  elements,  except  that  claimant  was  married 
to  soldier  August  23,  1846,  prior  to  the  passage  of  the  act,  were  shown 
in  said  declaration,  and  the  same  can  not  be  accepted  as  a  valid  decla- 
ration for  pension  under  the  act  of  June  27,  1890. 

Claimant,  however,  has  just  cause  to  complain  of  the  manner  in 
which  her  claim  was  treated.  No  objection  was  made  to  said  declara- 
tion until  March  17,  1896 — over  a  year  after  the  same  was  filed — and 
the  Bureau  had  treated  this  claim  during  all  this  time  as  a  valid  one 
under  said  act,  and  called  for  evidence  applicable  to  a  claim  under  that 
law ;  but  while  equity  favors  the  claimant,  under  the  law  and  practice 
the  declaration  can  not  be  held  to  be  good. 

Immediately  upon  the  receipt  of  a  declaration  for  pension  the  same 
should  be  examined  as  to  its  formality  and  validity,  and  if  found 
defective  claimant  should  be  promptly  informed  of  that  fact,  pointing 
out  the  defects,  and,  in  proper  cases,  a  proper  blank  should  accompany 
this  information. 

Under  the  law  your  action  fixing  the  date  of  commencement  of  pen- 
sion in  this  case  was  proper  and  the  same  is  affirmed. 


pleading  and  practice-declaration- act  june  87,  1890. 

Israel  Snyder. 

An  application  under  the  act  of  June  27,  1890,  which  states  the  dates  of  the  applicant's 
enlistment  and  discharge,  hnt  omits  to  state  that  he  served  ninety  days  during  the 
war  of  the  rebellion,  is  not,  by  reason  of  snch  omission,  defective  so  as  to  render 
the  filing  of  a  new  application  necessary. 

Assistant   Secretary  John    M.  Reynolds    to    the    Commissioner   of  Pensions^ 

September  12,  1896, 

I  have  considered  the  appeal  filed  June  1 ,  1896,  in  the  case  of  Israel 
Snyder  (No.  521,851),  formerly  a  soldier  in  Company  D,  One  hundred 
and  eleventh  Ohio  Infantry,  and  now  an  applicant  for  pension  under 
the  act  of  June  27,  1890. 
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An  application  filed  by  the  appellant  on  September  27,  1895,  was 
rejected  on  April  10, 1896.  He  filed  another  application  on  May  11, 
1896,  but  was  informed  by  a  letter  from  your  Barean  dated  May  27, 
1896,  that  the  same  could  not  be  considered,  it  being  informal,  in  that 
it  failed  to  aver  that  he  served  at  least  ninety  days  during  the  war  of 
the  rebellion.  From  that  decision  he  appeals,  his  contention  being 
that  inasmuch  as  the  application  stated  that  he  enlisted  August  8,  1862, 
and  was  discharged  June  8,  1865,  a  further  allegation  that  he  served 
ninety  days  during  the  war  of  the  rebellion  was  unnecessary. 

I  am  of  the  opinion  that  the  position  of  the  appellant  is  well  taken. 
The  dates  of  his  enlistment  and  discharge  being  stated,  it  required  only 
a  Blight  mental  computation,  and  such  knowledge  of  history  as  every 
examiner  in  the  Pension  Bureau  must  be  presumed  to  have,  to  know 
that  he  served  more  than  ninety  days  during  the  war  of  the  rebellion. 
The  omission  to  state,  in  so  many  words,  that  he  served  ninety  days 
in  said  war,  that  fact  being  apparent  from  what  he  did  state,  was  not, 
in  my  judgment,  a  material  defect  in  the  application.  A  new  applica- 
tion would  add  nothing  to  the  information  necessary  to  the  proper  and 
orderly  adjudication  of  the  claim.  Why,  then,  should  the  appellant  be 
put  to  the  trouble  and  expense  of  filing  one?  Under  the  rules  laid 
down  in  the  Durkee  decision  (8  P.  D.,  152),  a  valid  application  must 
show,  among  other  things,  ninety  days'  service  during  the  war  of  the 
rebellion ;  but  such  service  may  be  shown  by  stating  the  dates  of  enlist- 
ment and  discharge  as  well  as  by  an  explicit  affirmative  statement. 
Your  action  is  overruled,  and  you  are  respectfully  directed  to  treat  the 
declaration  filed  May  11,  1896,  as  a  good  and  sufficient  application  for 
pension  under  the  act  of  June  27,  1890. 


service-drafted  men  and  substitutes— discharge. 
Elizabeth  H.  Poland  (widow). 

1.  When  a  drafted  man  or  substitute  was  examined  and  accepted  by  a  board  ol  enroll- 

ment in  the  draft  district  under  the  draft  act  of  1^*6S,  he  was  in  the  United  States 
service  until  discharged,  as  any  other  soldier  might  be. 

2.  Appellant's  husband,  the  soldier,  was  a  substitute,  accepted  by  the  board  of  enroll- 

ment of  the  Sixth  District  of  Indiana,  and  mustered  into  the  aernce  of  the  United 
States  by  the  provost  marshal  of  said  district  September  26,  1864;  was  sent  to  the 
general  draft  rendezvoas  at  Indianapolis,  Ind.,  again  examined  by  a  board  of  inspec- 
tors, rejected,  and  discharged  from  the  service  January  20,  1865,  upon  a  suigeon*:» 
certificate,  to  the  effect  that  disability  existed  at  enlistment.  It  is  held,  upon  the 
opinion  of  the  Judge- Advocate  General  of  the  Army,  that  said  soldier  was  in  the 
service  of  the  United  States  from  the  date  of  his  acceptanoe  by  the  board  of  enrollment 
to  date  of  his  dischaige  for  disability. 
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AssidaiU    Secretary   John    M.    Reynolds    to    the  Commissioner   of  Pensions^ 

September  5,  1896. 

I  have  considered  the  appeal  filed  May  3,  1895,  from  the  action  of 
your  Bureau  in  rejecting  the  claim  of  Elizabeth  H.  Poland  (No.  458,686) 
for  pension  under  the  act  of  June  27,  1890,  as  the  widow  of  NicholaH 
Poland,  substitute.  Sixth  Congressional  District  of  Indiana.  The  delay 
in  acting  upon  this  appeal  has  been  due  to  the  loss  of  certain  reportH 
from  the  War  Department  of  which  it  became  necessary  to  obtain 
duplicates.  The  ground  upon  which  the  claim  stands  rejected  is  that 
^'  the  claimant's  husband  is  not  recognized  as  having  been  in  the  United 
States  service." 

It  appears  from  the  records  of  the  War  Department  that  he  was 
enlisted  and  accepted  by  the  board  of  enrollment.  Sixth  District  of 
Indiana,  September  26,  1864,  as  a  substitute  for  Abijah  Pence,  to  serve 
one  year,  and  mustered  into  service  on  the  same  day  at  Indianapolis 
by  D.  Braden,  captain  and  provost  marshal ;  that  he  was  received  at 
the  draft  rendezvous  September  26, 1864  (also  shown  as  October  3, 1 864) ; 
that  he  was  examined  by  the  board  of  inspectors  September  28,  1864 
(also  shown  as  December  13,  1864),  and  rejected ;  that  he  was  admitted 
to  Post  hospital,  Camp  Carrington,  near  Indianapolis,  Ind.,  November 
1, 1864,  with  debilitas,  and  furloughed  November  1, 1864 ;  and  that  he 
was  discharged  the  service  January  20,  1865,  at  Indianapolis,  on  a  sur- 
geon's certificate  of  disability  stating  as  follows : 

I  certify  that  I  have  carefully  examined  the  aaid  Nicholas  Poland,  snhetitute  from 
Sixth  District  of  Indiana,  and  find  him  incapable  of  performing  the  duties  of  a  iioldier 
because  of  deep  and  adherent  cicatrix  of  left  leg  impeding  useful  motion  and  partial 
anchylosis  of  knee  joint.    Said  disqualifications  existed  at  the  time  of  enlistment. 

W.  C.  Thompson, 
A.  A,  Surgeon  U.  8.  A, 

The  question  as  to  the  status  of  this  man  with  respect  to  the  military 
service  has  been  carefully  considered  by  the  Judge-Advocate  General 
whose  opinion  is  given  below  in  full. 

WAR  DEPARTMENT, 

OFFICE  OF  THE  JUDGE-ADVOCATE  GENERAL. 

Washington,  I).  C,  July  ^6 j  1896. 
To  the  Chief  of  the  Record  and  Pension  Office. 
SiE:  On  Jnne  25, 1891 ,  the  Record  and  Pension  OfiSce,  War  Department,  reported  that — 
Nicholas  Poland  was  enlisted  as  a  substitute  September  26,  1804,  for  Abijah  Pence,  of 
Wayne,  Marion  County,  Ind.,  and  mustered  into  service  by  D.  Bradin,  provost  marshal. 
Sixth  District  of  Indiana.  He  was  received  at  draft  rendezvous  October  31,  1864,  and 
rejected  by  examining  board  December  31,  1864.  Caase  of  rejection  deep  and  adherent 
cicatrix  of  left  leg,  impairing  useful  motion  and  partial  anchylosis  of  knee  joint.  Said 
disqualification  existed  at  time  of  enlistment. 

Papeis  sent  to  Department  headquarters  December  20,  1864,  papers  received  back 
January  1, 1865.    Final  statement  and  discharge  delivered  Hay  22,  1665. 
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On  October  19,  1894,  the  Auditor  for  the  War  Department  reported  as  follows: 

In  case  of  Nicholas  Poland,  late  private  and  substitute  Sixth  Congressional  District  of 
Indiana,  no  payment  to  the  soldier  has  been  found.  His  claim  for  pay,  etc.,  has  been 
twice  rejected. 

On  July  3,  1895,  the  Secretary  of  the  Interior  wrote  the  Secretary  of  War  as  follows: 

I  have  the  honor  to  forward  herewith  the  reports  of  the  officer  in  charge  of  the  Record 
and  Pension  Division,  War  Department,  and  of  the  auditor  for  that  Department,  in  tbe 
above  entitled  case  pending  here  on  appeal,  with  the  request  that  this  Department  be 
advised  (1}  whether,  in  view  of  the  facts  shown,  and  of  any  other  facts  in  point  whi<b 
may  be  in  possession  of  the  War  Department,  and  of  the  law  applicable  thereto,  it  is 
held  by  that  Department  that  there  was  a  legal  enlistment  into  the  military  service  of 
the  United  States  of  the  person  named  in  said  reports;  and,  if  there  was  a  legal  enlist- 
ment, that  this  Department  be  advised;  (2)  as  to  the  length  of  the  military  service,  if 
any,  rendered  thereunder;  and  that  this  Department  be  further  advised;  (3)  as  to  the 
legal  effect,  in  general,  of  a  discharge  in  any  case  of  a  drafted  man  or  sabstitute,  given 
in  pursuance  of  a  rejection  upon  physical  examination  at  draft  rendezvous. 

The  letter  of  the  Secretary  of  the  Interior  has  been  referred  to  this  office  bj  the  chief 
of  the  Record  and  Pension  Office  by  the  following  indorsement: 

Respectfully  forwarded  to  the  Judge- Advocate  General  of  the  Army,  with  request  for 
his  opinion  as  to  the  action  proper  to  be  taken  in  this  case. 

Nicholas  Poland  enlisted  as  a  substitute  for  a  drafted  man,  and  was  accepted  by  tbe 
board  of  enrollment  of  the  Sixth  District  of  Indiana  September  26,  1864.  He  vras  sent 
to  the  general  drafl  rendezvous  at  Indianapolis  October  3,  1864;  was  examined  by  the 
medical  board  of  inspection  at  that  rendezvous  December  13,  1864,  and  was  rejected  by 
that  board.  His  discharge  was  therefore  ordered  December  29,  1864,  and  he  was  dis- 
charged January  20,  1865,  by  the  commanding  officer  of  the  draft  rendezvous. 

The  case  of  this  man  differs  from  that  of  Edward  Nelson,  iu  which  the  Acting  Judge- 
Advocate  General  of  the  Army  rendered  an  opinion,  in  tliat  Poland  was  a  substitute  and 
not  a  drafted  man,  and  that  he  was  actually  mustered  into  service  by  the  provost  marshal 
of  the  board  of  enrollment  in  addition  to  being  formally  accepted  by  that  board.  This 
muster-in  appears  to  have  been  a  somewhat  exceptional  proceeding  because,  so  far  as  has 
been  ascertained  by  the  records,  substitutes  were  not  usually  mustered  in,  but  were 
simply  accepted  by  the  board  of  enrollment  in  the  same  way  that  drafted  men  were. 
The  form  of  enlistment  paper  for  substitutes  which  was  prepared  and  issued  by  the  War 
Department,  made  no  provisions  for  muster-in,  whereas  such  provision  was  made  on  the 
foim  issued  by  the  War  Department  for  the  enlistment  of  volunteer  recruits.  Copies  of 
these  two  forms  are  herewith. 

In  view  of  the  general  nature  of  the  inquiry  of  the  Secretary  of  the  Interior  as  to  tbe 
status  of  substitutes,  it  seems  to  be  advisable  to  determine  whether  or  not  the  decision 
of  the  War  Department  in  the  Nelson  case  should  be  held  to  apply  to  substitjates  not 
formally  mustered  in,  as  well  as  to  drafted  men. 

In  reporting  on  the  case  of  Edward  Nelson,  mentioned  in  the  indorsement  just  quoted, 
this  office,  in  its  report  dated  November  23,  1891,  stated  the  following  among  other 
things: 

It  is  evident  from  these  provisions  of  the  draft  act  of  Mandi  3,  1863,  that  in  tbe  first 
place  the  enrollment  did  not  put  men  into  the  military  service,  but  only  established 
their  liability  to  be  called  out.  It  is  also  evident  that  the  draft  did  not  put  them  into 
the  military  service,  because  fifty  per  cent  more  than  the  required  quota  were  drafted 
and  it  was  only  intended  that  a  part  of  the  number  drafted  should  be  received  into  tbe 
service,  and  the  means  of  determining  this  part  were  specifically  provided.  For  the 
same  reason  the  act  of  reporting  at  the  rendezvous  did  not  put  them  in,  for  those  who 
were  to  go  in  were  yet  to  be  selected.  But,  on  reporting,  each  one  was  to  be  carefully 
inspected  by  the  surgeon  of  the  board,  who  was  to  report  his  phvsical  condition  to  tiie 
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board  and  the  board  was  to  pass  npon  bis  case  and  its  decision  was  final.  It  was  there- 
fore the  acceptance  of  a  drafted  man  by  the  board  of  enrollment  that  pnt  him  in  the 
service.     No  mnster-in  was  necessary. 

Where  the  act  speaks  of  the  discharge  of  the  drafted  man  who  was  rejected  by  the 
board  it  evidently  did  not  mean  discharge  from  the  military  service.  It  was  merely  a 
release  from  liability  to  service.  Not  being  found  fit  for  military  service  he  was  '^  dis- 
charged "  from  his  liability  to  be  called  into  service  and  sent  home  with  his  traveling 
expenses  paid.  The  only  obligation  he  could  be  discharged  from  before  his  acceptance 
was  the  obligation  to  do  military  service,  if  accepted,  and  when  he  was  found  to  be  dis- 
qnalified  and  was  rejected  and  discharged  he  was  simply  released  from  this  obligation. 
It  would  not  be  reasonable  to  construe  the  word  "discharged  "  to  mean  that  the  man 
was  discharged  from  a  service  which  he  had  not  entered  because  on  being  examined  he 

was  found  to  be  unfit  for  it  and  was  therefore  rejected  and  sent  home. 

*  ♦  ♦  »  *  *  * 

The  drafted  man,  Edward  Nelson,  was  rejected  by  the  "rendezvous  board  of  medical 
inspection,"  which  I  understand  to  have  been  theboanl  of  enrollment,  and  he  was  there- 
fore not  received  into  the  military  service  under  the  law. 

Afterward  the  following  memorandum  was  added  to  that  report  by  this  office: 

Referring  to  the  case  of  Edward  Nelson,  reported  on  November  23,  1891,  it  now  appears 
that  I  was  mistaken  in  considering  the  ''  rendezvous  board  of  medical  inspection  "  as 
being  the  board  of  enrollment.  It  appears  that  this  man  was  actually  passed  and  accepted 
by  the  board  of  enrollment,  but  was  afterwards  reexamined  by  another  board  not  pro- 
vided for  in  the  act  of  1863,  and  rejected  and  discharged.  According  to  this  he  was  in 
the  service  from  the  date  of  his  acceptance  by  the  board  of  enrollment  until  his  discharge 
after  rejection  by  the  rendezvous  board  of  medical  inspection. 

There  is  no  material  difference  between  the  case  of  Edward  Nelson  and  the  one  here 
nnder  consideration.  In  the  Nelson  case  Nelson  himself  was  drafted,  and  in  this  case 
Pence  was  drafted  and  Poland  was  substituted  for  him.  Poland  being  substituted  for 
Pence  it  was  right  and  proper  to  treat  Poland  as  Pence  would  have  been  treated  if  Poland 
had  not  been  substituted  for  him. 

It  was  not  necessary  at  all  to  muster  in  drafted  men  or  substitutes  of  drafted  men.  A 
master-in  is  a  mere  matter  of  formal  acceptance  of  the  man  by  the  Government,  and  it 
is  the  usual  manner  of  formally  accepting  men  who  enlist  in  the  ordinary  way.  But  the 
draft  act  of  1863  provided  a  different  manner  of  accepting  the  men  who  were  to  be  brought 
into  the  service  by  means  of  its  provisions,  viz,  by  acceptance  by  a  board  of  enrollment. 

It  will  be  noticed  that  Poland,  besides  being  accepted  by  the  board  of  enrollment 
September  26,  1864,  was  also  mustered  in  on  that  day  by  the  provost  marshal.  That  is, 
besides  being  accepted  by  the  board  as  provided  by  the  law  under  which  he  was  being 
brought  into  the  service  he  was  also  mustered  into  the'  service  as  it  would  have  been 
proper  for  him  to  be  if  he  had  been  enlisting  in  the  ordinary  way.  This  muster-in  must 
be  held  to  have  had  no  more  effect  than  a  second  muster-in  of  a  man  who  had  enlisted 
in  the  ordinary  way  would  have  had.  It  was  superfluous,  and  its  record  in  the  papers 
on  file  must  be  treated  as  surplusage. 

In  answer  to  the  question  asked  by  the  chief  of  the  Record  and  Pension  Offtce  in  his 
indorsement  quoted  above,  I  would  say  the  decision  in  the  Nelson  case  should  be  held  to 
apply  to  substitutes,  because  drafted  men  who  were  forced  to  enter  the  service,  and  sub- 
stitutes of  drafted  men  who  entered  the  service  in  lieu  of  the  men  drafted,  stand  on  the 
same  footing  and  should  be  treated  alike.  A  name  not  dniwn  is  substituted  on  the  list 
of  those  draw^  for  a  name  that  was  drawn,  and  the  name  substituted  and  the  person  who 
bore  it  are  treated  as  if  that  name  had  been  drawn  instead  of  the  one  for  which  it  was 
Bubstitated. 
In  answer  to  the  three  questions  asked  by  the  Secretary  of  the  Interior,  I  would  say 

that  there  was  a  legal  acceptance  of  this  man  into  the  United  States  service  by  the  board 
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of  eDFollment  September  26,  1864,  and  that  he  remained  in  the  service  Gmm  that  time 
until  discharged  parsnant  to  the  order  of  the  department  commander. 

It  should  be  noticed  that  the  board  of  enrollment  did  not  discharge  or  reject  him,  but 
accepted  him.  In  this  case  as  in  the  Nelson  case  there  were  two  boards.  One  was  pro- 
vided for  by  law  and  was  a  part  of  the  machinery  by  which  the  men  were  broogfat  into 
the  service.  The  other  was  provided  by  the  military  authorities  and  had  to  do  witii  men 
in  the  service. 

It  should  be  noticed  also  that  there  were  two  draft  rendezvous.  One  was  in  the  draft 
district  and  was  the  place  where  the  civilians  whose  names  had  been  drawn  were  required 
to  report  and  be  examined  for  acceptance  into  the  service  by  the  board  of  enrollmenl 
Those  who  were  not  accepted  were  rejected  by  the  board  of  enrollment  and  sent  bade 
home  from  that  point.  The  other  draft  rendezvous  was  at  Indianapolis — the  general 
rendezvous — and  was  where  those  who  had  been  accepted  into  the  service  were  sent  to 
be  organized,  assigned  to  regiments,  etc. 

At  the  general  rendezvous  there  was  the  medical  board  which  dealt  with  the  men  as 
soldiers — as  men  then  in  the  service — and  when  that  board  found  a  man  whom  it  con- 
sidered to  be  not  fit  for  the  service  it  reported  him  for  discharge,  giving  his  disabilities, 
and  the  man  was  regularly  discharged  from  the  military  service  and  given  a  diachaige 
certificate  and  final  statements.  The  legal  effect  of  such  a  discharge  is  the  same  as  that 
of  a  discharge  for  disability  given  to  any  other  soldier.  In  fact  after  the  drafted  man, 
or  the  substitute  of  a  drafted  man  was  accepted  by  the  board  of  enrollment,  his  status 
was  simply  that  of  a  soldier,  and  from  that  time  on  there  was  no  difference  between  his 
condition  and  that  of  any  other  soldier  who  had  been  accepted  into  the  service  of  the 
United  States  by  formal  acceptance  of  the  board  of  enrollment,  by  formal  mnster-in  or 
otherwise. 

It  follows  from  the  foregoing  that  the  above  question  of  the  Secretary  of  the  Interior 
'^as  to  what  is  the  legal  effect  in  general  of  a  discharge  in  any  case  of  a  drafted  man  or 
substitute,  given  in  parsuance  of  a  rejection  upon  physical  examination  at  draft 
rendezvous,"  requires,  for  an  answer,  «in  explanation  that  there  were  in  Indiana  a 
general  rendezvous  and  also  a  district  rendezvous  for  each  draft  district  in  the  State; 
that  there  was  a  physical  examination  of  drafted  men  and  substitutes  by  the  board  of 
enrollment  at  the  district  rendezvous;  that  a  drafted  man  who  was  rejected  at  the  dis- 
trict rendez^'ous  by  the  board  of  enrollment  was  not  accepted  into  the  United  States 
military  service  at  all,  but  was  discharged  from  his  liability  to  be  required  to  serve  under 
that  draft;  that  a  rejection  by  a  board  of  enrollment  at  the  district  rendezvous  of  a  peraon 
offered  as  a  sabstitute  prevented  him  from  ever  becoming  a  substitute  at  all ;  that  the  board 
of  enrollment  did  not  accept  the  person  offered  and  release  the  drafted  man  for  whom 
he  was  offered  from  his  obligation  to  enter  the  service  himself,  except  by  accepting  the 
person  offered  into  the  military  service  of  the  United  States  as  a  soldier  to  serve  in  lieu 
of  the  man  drafted;  that  he  became  a  substitute  only  by  becoming  a  soldier  and  thereby 
fulfilling  the  drafted  man's  obligation  to  become  a  soldier;  that  there  was  a  board  at  the 
general  rendezvous  which  made  physical  examinations  of  drafled  men,  and  substitutes 
who  had  been  accepted  by  the  board  of  enrollment  at  the  district  rendezvous  and  had 
thereby  become  soldiers;  that  when  this  board  reported  adversely  on  a  man  the  certificate 
of  disability  was  made  out  and  his  discharge  from  the  service  recommended,  and  if  this 
was  approved  by  the  dex)artment  commander  the  man  was  discharged  from  the  service, 
and  that  this  discharge  had  simply  the  effect  of  an  ordinary  discharge  of  a  private  soldier 
for  disability. 

One  of  the  questions  of  the  Secretary  of  the  Interior  is  *^  as  to  length  of  the  military 
service ''  of  the  man  under  consideration.  As  stated  above,  he  was  l^^Uy  accepted  into 
the  sei'vice  September  26,  1864,  and  he  was  in  the  service  from  that  time  until  he  was 
discharged.  The  above  report  of  the  chief  of  the  Record  and  Pension  OflSce  of  the  War 
Department  made  June  25, 1891 ,  shows :     ^**    *    *    discharge  delivered  May  22, 1865, '  * 


Digitized  by 


Google 


DECISIONS   RELATING   TO    PENSIONS.  271 

and  it  has  beeu  repeatedly  held  that  *'  the  discharge  *  *  *  takes  effect  like  a  deed, 
upon  delivery."  But  the  record  in  this oaae  also  shows  (see  also  indorsement  on  certi- 
ficate of  disability)  that  this  man  was  actually  discharged  Jannary  20,  1865,  by  the 
commanding  officer  of  the  general  rendezvous  pursuant  to  the  order  of  the  department 
commander  made  December  29, 1 864.  And  he  went  home  at  that  time  and  his  final  stat  e- 
ments  and  discharge  certificate  were  sent  after  him  and  delivered  to  him  May  22,  1865. 
Under  these  circumstances  it  is  proper  to  hold  that  he  was  discharged  January  20,  1865, 
and  that  therefore  he  was  in  service  from  September  26,  1864,  to  January  20,  1865. 

The  decision  above  quoted  to  the  effect  that  *'the  discharge  *  *  *  takes  effect 
like  a  deed,  upon  delivery, '^  should  be  held  to  be  applicable  only  when  the  delivery  of 
the  discharge  certificate  constitutes  the  notice  to  the  soldier  that  he  is  discharged,  i.  e., 
that  he  is  released  from  his  contract  to  serve,  and  the  control  of  his  officers,  and  is  a 
civilian  and  at  liberty  to  act  accordingly.  The  fourth  Article  of  War  requires  that  a 
discharge  shall  be  in  writing,  but  that  writing  may  be  in  the  form  of  an  indorsement  on 
the  certificate  of  disability  as  it  was  in  this  case;  and  the  soldier  must  be  notified  of  it 
and  actually  released  from  the  control  of  his  officers.  But  the  discharge  certificate— 
which  is  often  called  the  discharge — is  not  really  the  discharge ;  nor  is  the  delivery  of  it 
to  the  soldier  the  only  means  of  giving  him  notice  that  he  has  been  di^icharged.  That 
woold  be  a  proper  and  effective  means  of  notifying  him,  but  a  means  equally  proper  and 
effective  is  to  actually  release  him  from  control  (when  he  has  been  dischaxged)  and  inform 
him,  verbally  or  otherwise,  of  his  discharge. 
Very  respectfully, 

G.  Norman  Lieber, 
Judge-Advocate  Oeneral. 

The  above  opinion  is  concurred  in  by  the  Secretary  of  War. 

Following  the  well-settled  practice  of  this  Department  of  accepting 
the  decision  of  the  War  Department  upon  all  questions  of  this  character 
1  am  constrained  to  reverse  your  action  and  direct  readjudication  in 
accordance  with  the  view  that  the  claimant's  husband  was  in  the  mili- 
tary service  of  the  United  States  during  the  war  of  the  rebellion  for 
more  than  ninety  days. 


res  adjudicata-fee  agreements. 

George  W.  Amos  (claimant). 

MiLO  B,  Stevens  &  Co.  (attorneys). 

The  Department  decliues  to  disturb  a  Departmental  decision  made  by  a  former  adminis- 
tration when  the  decision  was  based  upon  all  the  facts  appearing  in  the  case  which 
were  necessary  to  be  considered  in  determining  the  question  at  issue. 

Assidant    Secretary    John   M.   Reynolds  to   the    Commissioner  of   Pensions, 

October  10,  1896. 

Milo  B.  Stevens  &  Co.,  of  Cleveland,  Ohio,  August  5,  1896,  filed  a 
motion  for  reconsidering  the  decision  of  the  Department  Sept<3mber  9, 
1891,  in  their  claim  for  fee  in  the  claims  for  increase  of  George  W. 
Amos,  late  of  Company  H,  One  hundred  and  nineteenth  Illinois 
Infiantry,  Certificate  No.  249,461. 

Said  claims  were  for  straight  increase  and  for  increase  on  account  of 
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a  new  disability.  In  the  latter  claim  fee  agreements  for  $25  were  filed, 
and  subsequently  the  claim  for  straight  increase  was  filed. 

A  fee  of  $10  was  allowed  in  the  straight  increase  claim.  They  were 
denied  a  fee  in  the  new  disability  claim,  on  the  groand  that  they  had 
forfeited  their  rights  by  neglect. 

An  appeal  was  taken  from  the  last-mentioned  action.  The  Depart- 
ment, September  9,  1891,  reversed  the  action  of  the  Bureau,  holdiog 
that  appellants  were  not  in  neglect,  and  directed  that  an  additional 
sum  of  $15  be  paid  them. 

The  contention  in  said  motion  is  that  they  should  be  allowed  a  fee 
in  the  straight  increase  claim.  In  its  decision  the  Department  stated 
that  the  articles  of  agreement  filed  by  appellants — 

Should  be  held  as  relating  to  the  whole  claim  for  increase  of  pension  based  apon  all 
the  causes  of  disability  alleged. 

This  language  is  not  ambiguous.     Applying  the  fee  agreements — 

To  the  whole  claim  for  increase  based  on  all  the  causes  of  disability  alleged — 

But  one  fee,  that  stipulated  in  the  fee  agreements,  could  be  allowed. 
The  facts  here  recited  were  set  out  in  the  decision  ;  therefore,  it  must 
be  concluded  that  the  Department  had  in  view  all  those  facte  when  the 
rule  was  laid  down,  and  based  the  same  on  those  facts.  Furthermore, 
January  26,  1892,  in  reconsidering  the  case  on  motion  of  the  appellants 
the  Department  adhered  to  its  decision,  using  the  following  emphatic 
language : 

Articles  of  agreement  may  properly  be  held,  in  the  absence  of  anything  to  the  con- 
trary, to  relate  to  all  grounds  upon  which  a  higher  rate  of  pension  is  claimed,  while  socfa 
articles  of  agreement  are  in  force,  whether  the  ground  for  a  higher  rate  of  pension  ia 
alleged  before  or  after  the  articles  of  agreement  are  executed. 

Although  there  is  no  precedent  for  the  foregoing  rule,  and  it  is  in  con- 
flict with  numerous  deeisions  on  the  question  involved,  the  Department 
has  always  declined  to  disturb  a  decision  rendered  during  a  former 
administration,  except  on  the  ground  that  the  same  was  not  based  upon 
all  the  facts  appearing  in  the  case,  which  are  to  be  considered  in  deter- 
mining the  question  at  issue. 

Therefore,  the  motion  for  reconsideration  is  overruled. 


fee-fee  agreement. 

Minors  of  Louis  Ollendorf  (claimants). 
A.  H.  Addington*  (attorney). 

1.  Claims  for  additional  pension  to  widows,  under  section  4703,  Revised Statates,  whether 
commenced  by  the  widow,  or  by  a  guardian  in  behalf  of  the  minor  children  of  a 
soldier  by  a  former  wife,  are  not  original  claims  for  pension,  within  the  meaning  o( 
the  act  of  July  4,  1884,  in  relation  to  fees. 
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2.  Where  application  for  sach  additional  pension  and  for  the  vridow's  original  pension, 

are  pending  separately  and  simnltaneonsly,  they  oonstitnte  but  one  claim  for  the 
proaecntion  of  which  only  one  fee  can  be  paid. 

3.  Where  application  for  additional  pension  is  made  after  issue  to  allow  pension  in  a 

widow's  original  claim,  no  fee  can  be  allowed  nnless,  in  the  opinion  of  the  Com- 
missioner of  Pensions,  the  daim  is  one  of  ^'difficulty  and  trouble"  in  which  a  fee 
may  be  allowed. 

Assistant    Secretary  John    M.   Reynolds   to  the    Commissioner  of  Pensions^ 

October  10, 1896. 

A.  H.  Addington,  of  Colnmbus,  Ohio,  April  20,  1896,  filed  a  motion 
for  the  reconsideration  of  the  decision  of  the  Department  rendered  June 
11, 1895,  in  the  case  of  the  minor  children  of  Louis  OUendorf,  late  of 
Company  K,  Eighty-eighth  Ohio  Infantry,  Certificate  No.  407,669. 

The  soldier  died  leaving  a  widow,  and  minor  children  by  a  former 
wife  from  whom  he  had  been  divorced,  and  to  whom  the  care  and  cus- 
tody of  said  children  was  awarded  by  the  court  of  common  pleas  of 
Franklin  County,  Ohio. 

The  widow,  by  her  attorney,  W,  L.  CJurry,  of  Columbus,  Ohio,  May 
29, 1891,  applied  for  a  widow's  pension  under  the  general  law.  The 
minor  children  of  the  soldier  were  not  mentioned  in  her  declaration, 
uor  in  any  of  the  evidence  filed  in  support  of  her  claim. 

The  guardian  of  the  minors,  November  3,  1891,  in  their  behalf,  filed 
a  declaration  for  a  minor's  pension  under  the  general  law,  and  appointed 
the  appellant  to  prosecute  the  claim.  Each  attorney  filed  fee  agreements 
for  $25. 

On  March  2,  1895,  certificate  issued  in  the  widow's  claim  to  allow 
pension  to  her  at  the  rate  of  $8  per  month.  On  the  same  date  there 
was  a  supplemental  issue  in  her  claim  to  allow  pension  at  the  rate  of 
$2  for  each  child,  payable  to  their  guardian. 

On  these  issues  a  fee  of  $25  was  paid  to  Mr.  Curry  and  a  fee  of  $10 
to  the  appellant,  who  appealed,  contending  that  he  should  be  allowed 
the  stipulated  fee.  The  Department,  in  the  above-mentioned  decision, 
affirmed  the  action  of  the  Bureau,  hence  this  motion  for  reconsideration. 

It  is  contended,  in  the  appeal,  that  the  claim  in  behalf  of  said  minors 
is  an  original  one  within  the  meaning  of  section  4786,  Eevised  Statutes, 
as  amended  by  the  act  of  July  4,  1884,  and  therefore  he  is  entitled  to  a 
fee  of  $26. 

If  said  claim  be  an  original  one,  his  right  to  the  fee  stipulated  in  the 
contracts  filed  by  him  is  unquestionable.  (Case  of  George  D.  Hilton,  8 
P.  D.,  182.) 

In  the  case  of  Sarah  J.  Clark  (7  P.  D.,  47),  certificate  issued  to  allow 

the  widow  pension  in  her  own  right  and  for  her  children,  October  25, 

1890,  and  on  that  allowance  a  fee  of  $25  was  paid  her  attorneys.    She  also 

declared  in  her  claim  for  pension,  for  a  child  of  the  soldier  by  a  former 

p.  n. — ^voL.  8 18  f^  T 
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marriage  with  whose  maintenance  she  was  not  charged  at  any  time 
snbseqnent  to  the  death  of  the  soldier.  On  said  issue,  through  inad- 
vertence, no  pension  was  allowed  to  said  stepdaughter.  A  supplemental 
issue  was  made  in  her  favor  on  which  an  additional  fee  was  denied  to 
the  attorneys  aforesaid. 

The  Department  held  that — 

The  existence  of  children  by  a  former  marriage  in  no  way  and  in  no  sense  affects  the 
integrity  of  the  claim.  In  every  such  case  the  claim  is  to  be  treated  as  an  entirety,  and 
the  rights  of  all  the  parties  are  the  subject  of  a  single  adjudication;  that  "partition  for 
the  purpose  of  payment  is  a  matter  of  detail,  and  is  made  only  for  the  better  protection 
of  the  beneficiaries. ' ' 

Also  in  the  case  of  Hattie  G.  Dyer  (7  P.  D.,  160),  the  Department 
held  that— 

When  a  widow  claims  pension  under  the  act  of  June  27, 1890,  for  herself  and  her  minor 
child,  and  afterwards  files  an  affidavit  declaring  for  chUdren  of  the  soldier  by  a  former 
marriage,  and  the  guardian  of  such  children  files  another  declaration  claiming  on  their 
account,  the  two  declarations  constitute  but  one  claim  for  which  but  one  fee  can  be  paid. 

In  this  case  both  declarations  were  filed  by  the  same  firm  of  attorneys. 

The  distinguishing  feature  of  the  cited  cases  and  the  one  at  bar,  is 
that  the  declarations  in  the  latter  were  filed  by  different  attorneys. 

I  am  of  the  opinion  that  the  claim  in  behalf  of  these  minors  is  not 
an  original  claim  for  pension.  Section  4703,  Revised  Statutes,  provides^ 
that  the  additional  pension  granted  to  the  widow  shall  be  granted  and 
paid  to  the  guardian  of  such  child  or  children  (of  the  husband  by  a 
former  wife)  for  the  period  during  which  she  has  not  been  or  shall  not 
be  charged  with  their  maintenance.  The  law  certainly  contemplates 
the  possibility  of  the  reversion  of  the  pension  conditionally  granted  to 
the  guardian  upon  the  happening  of  a  specific  event,  viz,  upon  the  widow 
becoming  chargeable  with  the  maintenance  of  said  minor  children.  It 
follows,  therefore,  however  slight  the  possibility  of  the  widow  beoomiog 
so  charged,  that  a  right  to  the  additional  pension  is  vested  in  her  and 
constitutes  a  portion  of  her  claim  to  pension  and  one  which  I  am  dis- 
posed to  believe  that  she  can  not  waive. 

The  duty  is  upon  her,  and,  consequently,  is  upon  the  attorney  to 
point  out  to  whom  the  entire  pension  granted  to  her  shall  be  paid, 
whether  at  any  time  she  be  entitled  to  receive  the  whole  or  only  a  por- 
tion thereof. 

The  position  the  Department  has  heretofore  taken  on  the  question  is 
the  same  as  expressed  above. 

In  the  case  of  Martha  D.  Cree,  decided  July  20,  1891  (8  Fee  P.  L. 
Bk.,  161),  a  supplemental  issue  to  allow  additional  pension  on  account 
of  the  children  of  the  widow  was  made  upon  which  the  attorney,  who 
had  received  a  fee  of  $25,  was  allowed  an  additional  fee  of  $10.  He 
appealed,  contending  that  he  was  entitled  to  the  stipulated  fee.  The 
Department  held  as  follows : 
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The  claim  to  which  the  appeal  relates  is  not  one  in  which  the  law  requires  that  a  con- 
tract for  a  fee  in  ezoeas  of  $10  should  be  recognized.  Snch  contract  might  be  recognized 
if  it  was  fonpd  that  the  prosecution  of  the  case  was  attended  with  difficulty  and  trouble, 
within  the  meaning  of  the  act  of  July  4,  1864,  relative  to  fees  in  pension  cases. 

To  the  same  effect  is  the  holding  of  the  Department  in  the  case  of 
the  minors  of  Ely  ah  Thicksten,  Certificate  No.  226,728,  decided  August 
10, 1891  (S  Fee  P.  L.  Bk.,  306),  which  involved  a  condition  of  facts  similar 
to  those  in  the  case  of  Martha  D.  Gree  (supra),  except  that  the  minors 
were  the  children  of  the  soldier  by  a  former  wife.  It  was  also  held 
that^ 

The  claim  to  which  the  appeal  relates  was  not  a  claim  for  original  pension  but  a  claim 
for  increase  of  the  widows  pension.  The  increase  was  not  paid  to  her  (the  widow)  for 
the  reason  that  she  had  not  the  custody  of  the  children. 

In  the  claim  of  Mary  J.  Smith  (widow).  Certificate  No.  267,139, 
decided  December  18, 1891  (10  Fee  P.  L.  Bk.,  64),  the  minors,  children  of 
the  soldier  by  a  former  wife,  and  the  widow  of  the  soldier,  who  was 
not  charged  with  the  maintenance  of  said  minors,  were  represented  by 
(liferent  attorneys.  The  attorney  for  the  minors  was  denied  a  fee  in 
excess  of  $10.  He  appealed,  contending  for  the  fee  stipulated  in  the 
fee  agreements. 

The  Department  held  that — 

This  (the  claim  in  behalf  pt  the  minoiB)  was  not  an  original  claim  for  pension  within 
the  meaning  of  the  law  relating  to  fees.  It  was  merely  a  claim  for  a  portion  of  a  pen- 
sion, a  part  of  which  had  been  allowed  before  this  claim  was  presented.  It  was  a  claim 
for  increase  of  the  pension  allowed  to  the  widow.  The  nature  of  the  claim  is  not  altered 
by  the  fact  that  the  increase  is  not  paid  to  the  ^vidow  but  to  a  guardian.  The  claim  is 
one  in  which  the  law  permits  the  allowance  of  a  fee  in  ezoeas  of  |10  only  in  case  its 
prosecution  is  attended  with  difficulty  and  trouble. 

In  all  of  the  cases  which  have  been  cited  it  is  to  be  noted  that  the 
claims  in  behalf  of  or  on  account  of  minors,  whether  children  of  the 
soldier  by  the  widow  or  by  a  former  wife,  were  not  commenced  until 
after  pension  had  been  allowed  to  the  widow.  It  is  only  in  this  par- 
ticular they  differ  from  the  one  at  bar. 

Haying  arrived  at  the  conclusion  that  claims  for  additional  pension 
to  widows  under  section  4703,  Revised  Statutes,  whether  commenced 
by  the  widow  or  by  a  guardian  in  behalf  of  the  minors  of  the  soldier 
by  a  former  wife,  are  not  original  claims  for  pension  within  the  mean- 
ing of  the  act  of  July  4,  1884,  in  relation  to  fees ;  and  that,  when  appli- 
cation for  such  additional  pension,  and  for  the  widow's  original  pension 
are  pending,  separately  and  simultaneously,  they  constitute  but  one 
claim,  it  follows  that — 

1.  But  one  fee  can  be  paid  on  issue  to  allow  pension  in  said  claim, 
for  the  reasons  set  forth  in  the  case  of  Alonzo  Shull  (7  P.  D.,  183). 

2.  Where  the  claim  for  additional  pension  is  filed  after  issue  to  allow 
pension  in  the  widow's  original  claim  no  fee  whatever  can  be  allowed, 
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unless,  in  the  opinion  of  the  Commissioner  of  Pensions,  the  claim  is 
attended  with  such  difficulty  and  trouble  as  may  warrant  him  to  allow 
a  fee,  for  the  reasons  stated  in  the  case  of  George  D.  Hilton  (8  P.  D.,  182). 

In  cases  where  title  to  a  fee  has  been  determined  by  the  Bureau  it  is 
not  deemed  expedient  to  disturb  its  action  when  consonant  with  the 
rules  of  practice  which  have  been  heretofore  observed. 

So  in  this  case  as  the  question  of  title  to  fee  has  been  determined  by 
the  Bureau  its  action  will  not  be  disturbed,  although  under  the  roles 
herein  laid  down  the  appellant  would  not  be  entitled  to  a  fee  unless  it 
appeared  that  in  the  opinion  of  the  Commissioner  of  Pensions  the  case 
was  one  of  "  difficulty  and  trouble." 

Therefore  the  motion  of  the  appellant  is  overruled. 


bsath  causb-i:vii>bncb— pke8umpnons. 

Alma  Niedhammer  (widow). 

Soldier,  during  his  fatal  illness,  snffered  from  disease  of  heart,  result  of  rhenmatism, 
for  which  he  was  pensioned,  and  also  from  disease  of  lungs,  which  is  not  conclu- 
sively shown  to  be  due  to  the  service,  though  the  evidence  strongly  tends  to  estab- 
lish the  same.  Both  disease  of  lungs  and  disease  of  heart  were  fetors  in  causing 
death,  but  it  can  not  be  determined  with  any  degree  of  certainty  which  of  the  two 
diseases  was  the  predominant  cause,  or  contributed  most  toward  producing  death; 
and  it  is  held  that,  irom  the  evidence,  it  is  more  reasonable  to  assume  that  death 
was  due  to  soldier's  military  service  than  to  assume  that  it  was  not,  and  the  doubts 
in  the  case  will  be  resolved  in  favor  of  claimant. 

Assistant  Secretary  John    M.   Reynolds   to    the    Commissioner   of  PcngianSj 

September  5,  1896, 

• 

This  claim.  Certificate  No.  399,361,  was  rejected  by  your  Bureau 
April  21,  1896,  on  the  ground  that  death  resulted  from  disease  of  longs 
— ^pneimionia — not  due  to  causes  which  have  been  legally  accepted,  and 
an  appeal  was  filed  May  28,  1896,  the  contention  being  that  death  was 
due  to  heart  failure,  the  result  of  rheumatism  contracted  in  the  army ; 
also,  that  soldier  contracted  smallpox  at  Nashville,  Tenn.,  in  the  spring 
of  1864,  which  permanently  injured  his  lungs,  from  which  he  suffered 
until  his  death ;  that  he  suffered  from  malaria  at  Decatur,  Ala.,  in  the 
fall  of  1864,  and  suffered  from  an  attack  of  pneumonia  in  the  spring  of 
1865;  and  whether  death  was  due  to  rheumatism  or  disease  of  lungs 
the  claim  should  be  admitted,  as  both  causes  are  shown  to  be  of  service 
origin. 

The  evidence  shows  that  soldier,  George  Niedhammer,  entered  the 
service  August  8,  1862,  at  the  age  of  18  years,  a  strong,  sound,  and 
healthy  man ;  that  he  served  faithfully  in  the  field  until  June  26, 1866, 


Digitized  by 


Google 


DECISIONS    RELATING   TO    PENSIONS.  277 

when  he  was  honorably  discharged;  that  daring  his  service  he  con- 
tracted rheumatism,  for  which  he  was  pensioned ;  and  that  from  the 
date  of  his  discharge  until  his  death,  November  20,  1892,  he  suffered 
from  rheumatism,  and  at  intervals  from  fever  and  ague ;  that  he  aJso 
suffered  from  disease  of  lungs  and  heart,  and  was  in  fact  never  a  well 
man  after  his  discharge  from  the  service ;  that  while  in  the  service  and 
until  his  death  he  was  a  sober,  honest,  industrious  man,  and  regarded 
as  thoroughly  reliable  by  his  comrades  and  neighbors ;  that  although  a 
XK>or  man  and  suffering  from  disabilities  which  he  alleged,  and  his 
of&cers  and  comrades  testify  were  of  service  origin,  he  was  opposed  to 
becoming  an  applicant  for  pension,  and  declined  to  do  so  when  urged 
by  a  comrade  to  make  an  application.  His  delay  in  filing  his  applica- 
tion until  May  6, 1890,  is  therefore  satisfactorily  explained.  He  alleged 
in  his  declaration  then  filed  that  he  contracted  smallpox  near  Nashville, 
Tenn.,  in  or  about  the  spring  of  1864,  which  resulted  in  disease  of  the 
lungs  and  kidneys ;  that  in  October,  1864,  at  or  near  Decatur,  Ala.,  he 
contracted  malarial  fever,  from  which  he  suffered  severely  for  about 
five  months ;  that  in  the  spring  of  1865,  at  or  near  Huntsville,  Ala.,  he 
contracted  pneumonia,  and  from  which  disabilities,  exposure,  and 
fatigue  he  suffers  from  rheumatism,  physical  and  nervous  debility; 
that  he  was  not  treated  in  any  hospital. 

The  records  of  the  War  Department  only  disclose  treatment  for 
intermittent  fever  December  10  to  12, 1864,  and  May  2  to  5,  1865. 

The  testimony  of  officers  and  comrades  tends  strongly  to  show  that 
soldier  had  smallpox  in  service  as  alleged ;  that  the  disease  was  preva- 
lent at  about  the  time  and  place  alleged,  and  that  a  number  of  the  men 
of  the  company  were  innoculated  at  Nashville  in  the  spring  of  1864 
with  bad  virus,  which  poisoned  them.  His  captain  testified  before  a 
special  examiner  that  he  remembers  of  once  ordering  soldier  out  of  the 
ranks  when  his  teeth  were  chattering,  although  soldier  wished  to  go  on 
duty ;  that  he  thinks  he  had  the  ague ;  that  he  was  a  good  soldier, 
could  always  be  depended  upon,  and  never  shirked. 

Lieutenant  Bawley  testified  that  he  enlisted  in  the  same  company 
and  regiment  with  soldier,  and  that  he  remembers  that  in  the  spring 
of  1864  soldier,  who  was  at  that  time  second  sergeant,  was  taken  sick 
with  smallpox  at  Nashville,  Tenn.,  and  that  for  a  long  time  after  he 
had  got  through  with  this  sickness  he  appeared  very  feeble  and  in  bad 
health ;  was  thin  and  poor  in  flesh. 

Judson  Palmer,  a  comrade,  testified  to  soldier's  having  smallpox  at 
Nashville  in  January  or  February,  1864,  and  that  he  complained  of 
pain  in  the  lungs  and  kidneys  in  October,  1864.  He  also  testified  to 
soldier's  having  chills  and  fever  at  Decatur,  Ala.,  for  four  or  five 
months ;  that  soldier  never  recovered  from  the  effects  of  smallpox,  but 
appeared  broken  down ;  that  he  appeared  like  a  man  with  weak  lungs. 
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This  witness,  whose  reputation  for  tmth  is  good,  and  whose  testimony, 
the  examiner  states,  can  be  depended  upon,  adds  a  new  feature  to  the 
case.  He  testifies  that  claimant  received  a  sunstroke,  or  was  overcome 
by  heat,  at  Cincinnati  in  September,  1862,  while  marching,  which  pros- 
trated him,  rendering  him  insensible,  and  again  at  Decatur,  Ala.,  in 
1864,  when  he  was  taken  away  in  an  ambulance.  He  also  testifies  to 
his  having  chiUs  and  fever  at  the  same  time. 

William  H.  Terrill,  a  comrade,  testified  that  he  enlisted  with  soldier 
and  was  his  bunkmate ;  that  in  the  spring  of  1864  he  was  attacked 
with  smallpox,  after  which  he  suffered  with  his  lungs  and  kidneys ; 
that  in  the  fall  of  1864  soldier  suffered  from  malaria  and  chills  for 
several  months,  and  that  in  the  spring  of  1865,  near  Hnntsville,  Ala., 
he  suffered  severely  from  pneumonia;  that  they  were  discharged 
together  June  26,  1865,  and  that  when  they  came  home  Medhammer 
was  still  suffering  from  the  effects  of  smallpox,  malaria,  and  pneumo- 
nia ;  that  he  continued  in  this  condition  of  physical  disability  so  long 
as  he  was  in  affiant's  neighborhood,  which  was  up  to  the  month  of 
December,  1867,  when  affiant  moved  away  and  did  not  again  see  him 
until  1890 ;  that  he  nursed  soldier  through  his  attack  of  smallpox,  and 
was  intimate  with  him  in  service  and  up  to  1867.  Witness  further 
testified  before  the  special  examiner  to  soldier's  having  rheumatism  in 
service ;  that  he  also  contracted  a  bad  cough  and  complained  of  pain 
in  his  lungs ;  that  his  cough  seemed  to  stick  to  him,  and  he  caught  cold 
easily ;  that  when  discharged  he  still  had  the  cough,  and  complained 
of  rheumatism,  and  both  grew  worse  after  leaving  the  service. 

S.  J.  Hartshorn  testifies  that  previous  to  1879  soldier  was  troubled 
with  a  hacking  cough,  which  he  always  attributed  to  his  army  life,  and 
and  that  this  cough  had  always  troubled  him  since  1865.  Louisa 
Hartshorn  testified  that  his  lungs  had  always  been  affected  since  he 
moved  to  Fort  Wayne,  and  that  he  had  a  bad  cough  in  1874. 

Soldier  at  his  first  medical  examination  was  rated  -^  for  disease  of 
lungs  and  -^j  for  chronic  pneumonia,  and  the  board  certify  that  "  apex  of 
left  lung  showed  percussion  note  dull  and  impervious  to  air.  Bight 
lung;  respiration  puerile." 

Another  witness,  who  is  reported  as  being  conscientious  and  reliable, 
testifies  to  the  heat,  prostration,  or  sunstroke  at  Cincinnati,  and  his 
being  cared  for  at  a  private  house.  He  further  testifies  that  about  one- 
third  of  Company  C  (claimant's  company)  had  the  smallpox  at  Nash- 
ville, Tenn.,  in  the  spring  of  1864,  and  thinks  soldier  was  one  of  the 
number.  That  the  smallpox  patients  were  kept  in  quarters;  that 
Surgeon  Southworth  would  not  let  his  men  go  to  the  pesthouse,  but 
treated  them  in  quarters. 

Soldier,  while  on  his  deathbed  and  two  days  before  his  death,  was 
examined  by  a  special  examiner,  November  18,  1892,  at  Fort  Wayne, 
Iiid.,  and  testified  as  follows : 
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I  am  the  same  Cieoige  Nei^im  (Neidhammer  ?)  who  served  as  private  and  sergeant  of 
Company  C,  Eighteenth  Michigan  Infantry.  I  enlisted  Angost  8,  1862,  and  was  dia- 
charged  June  26,  1865.  I  was  not  in  any  military  or  naval  service  except  as  above 
stated,  and  I  have  not  been  in  any  military  or  naval  service  since  Jnne  26, 1865. 

I  claim  pension  for  disease  of  Inngs,  rheumatism,  malarial  poison,  and  for  physical 
and  nervous  debility.  I  took  smaUi>ox  at  Nashville,  Tenn. ,  and  was  sick  for  quite  a 
long  time.  I  never  really  got  over  the  effects.  *  *  *  After  we  went  to  Decatur, 
Ala.,  I  had  chills  and  fever  for  five  months.  I  would  shake  eveiy  other  day,  and  I  took 
quinine  for  this,  which  I  got  of  the  doctor.  I  stayed  vvith  the  company,  but  could  not 
do  duty.  After  we  went  to  Huntsville  I  took  a  bad  cold  on  a  scout  and  had  lung  fever. 
I  was  kept  at  a  negro  cabin  for  a  number  of  days,  and  the  hospital  steward  took  care  of 
me.  Tes,  I  had  rheumatism  in  the  service.  My  back  troubled  me  a  good  deal.  I 
always  thought  the  smallpox  caused  the  kidney  disease  and  the  lung  trouble.  I  had  a 
cough  after  I  had  smallpox.  The  kidney  disease  was  indicated  by  a  pain  in  the  small  of 
my  back.  This  bothered  me  a  good  deal  all  along  from  the  time  of  the  smallpox  till 
now.  When  I  was  discharged  and  came  home  I  was  not  well.  I  suffered  from  rheuma- 
tism and  my  kidney  disease  and  lung  trouble.  I  suffered  from  time  to  time  with  these 
diseases.     I  could  not  work.     I  am  not  able  to  talk  much' now. 


Dr.  Walter  W.  Bamett,  soldier's  family  physician,  on  the  day  follow- 
ing soldier's  death,  testified  as  follows : 

I  am  35  years  old,  a  practicing  physician  and  surgeon.  Post-office  and  residence,  43 
West  De  Wald  street,  Fort  Wayne,  Ind.  I  first  became  acquainted  with  Geoige  Neid- 
hammer about- seven  years  ago.  Before  I  was  called  in  to  treat  him  I  knew  from  obser- 
vation that  he  was  a  rheumatic  from  seeing  him  limping  and  the  drawn  condition  of  his 
feet 

The  first  time  I  was  called  to  see  him  was  for  rheumatic  affection,  located  principally 
in  upper  extremity  of  pectoral  regions  and  ankles.  At  that  time  he  was  in  bed  for 
three  weeks.     This  must  have  been  five  years  ago. 

In  my  examination  of  his  case  I  found  pleuritic  adhesions  extending  all  over  the  right 
side  and  over  posterior  regions  under  the  scapula.  At  that  time  there  was  a  circum- 
scribed pneumonitis  at  the  base  of  the  right  lung,  just  beneath  the  eighth  rib.  The 
pneumonitis  gradually  gave  way  and  the  rheumatism  subsided  so  that  he  could  go 
about,  but  was  never  absent.  He  has  suffered  continuously  from  rheumatism  ever  since 
I  first  knew  him,  and  whenever  he  took  cold  he  would  have  an  attack  of  pneumonia. 
He  died  at  6  o'clock  and  30  minutes  from  the  fourth  severe  attack  since  my  acquaint- 
ance, November  20,  1892,  date  of  death.  He  has  always  suffered  from  a  nervous 
depression  since  my  acquaintance. 

The  liver  was  enlarged  and  the  spleen  tender.  The  liver  has  been  torpid  and  inactive 
ever  since  my  treatment  began,  and  that  was  one  trouble  about  his  condition,  to  keep 
the  liver  at  its  function.  I  had  no  history  of  malaria,  but  only  judged  from  the  condi- 
tion I  found.  He  had  a  tongue  that  never  cleared  up,  deeply  fissured  and  coated,  and 
breath  always  rancid.  There  was  no  question  about  his  malarial  condition.  His 
assimilability  of  medicine  or  food  was  always  imperfect. 

In  his  last  sickness  he  took  Wednesday  forenoon  with  a  sinking  chill  and  a  severe 
pain  in  right  lung  under  the  angle  of  the  fifth  rib.  Percussion  and  auscultation 
revealed  a  circumacribed  pneumonitis  about  three  inches  in  diameter,  surrounding  one 
of  these  old  pleuritic  adhesions,  together  with  pain  in  stomach  and  persistent  nausea; 
was  unable  to  retain  anything  on  the  stomach  within  twelve  hours  of  his  death.  Severe 
pain  in  the  head,  following  down  the  spinal  column,  which  continued,  except  when 
thoroughly  under  the  influence  of  a  narcotic.  Temperature  when  first  examined  was 
101^.  Wednesday  and  Thursday  102f°,  at  which  point  ifc  stayed  till  it  began  to  depress, 
indicating  his  dying  condition.     The  heart  was  weak  and  irregular.    Has  required  stimu- 
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lation  for  over  ten  years.  He  had  a  well-defined  rheomatio  heart  In  this  last  8ickDei« 
he  had  some  cardiac  pain,  and  the  immediate  canse  of  death  was  heart  bdlure,  saper- 
indnoed  hy  rheumatism  and  pneumonia. 

The  kidneys  were  normal,  except  when  in  sympathy  with  medicine  or  irritation.  He 
always  insisted  that  he  had  kidney  trouble  from  the  pain  in  the  lumbar  region. 

Henry  F.  Beverforden,  a  druggist,  testified  to  having  supplied  soldier 
with  medicine  for  rheumatism  and  lung  disease  for  the  last  twelve 
years. 

Louisa  Hartshorn  testified  as  to  claimant's  enfeebled  condition  fi^m 
shortly  after  discharge. 

Claimant's  wife  testified  that  soldier  had  a  cough  when  he  first 
returned  from  the  army,  which  continued  to  grow  worse. 

All  of  claimant's  and  soldier's  witnesses  are  certified  as  reputable 
and  truthful  by  the  special  examiners,  except  a  single  witness,  who 
appeared  to  have  executed  an  affidavit  that  did  not  correspond  in  lU 
statement  with  his  testimony  before  the  special  examiner,  and  no  refer- 
ence is  therefore  made  to  his  testimony. 

All  special  examiners  concur  in  recommending  the  claim  as  meri- 
torious. 

The  soldier's  claim  was  allowed  for  rheumatism  January  30, 1894, 
at  $8  per  month,  and  rejected  as  to  disease  of  lungs  and  malarial 
poisoning. 

The  Medical  Referee,  in  an  opinion,  November  1,  1895,  points  out 
what  he  deems  some  discrepancies  in  the  testimony  of  the  attendant 
physician  between  that  given  before  the  special  examiner  and  that  con- 
tained in  affidavits  subsequently  filed.  The  reputation  of  this  witness 
is  unchallenged,  and  it  is  more  reasonable  to  accept  his  testimony  given 
the  day  after  soldier's  death  as  correct,  the  facts  being  then  fresh  in  his 
memory.  In  closing  his  opinion,  at  page  6,  the  Medical  Referee  states 
as  follows : 

I  am  willing  to  admit  that  the  soldier  had  disease  of  heart,  dne  to  rhenmatism,  which 
to  some  extent  was  a  factor  in  the  case,  but  I  can  not  concede  that  this  was  the  prepon- 
derating cause  of  death  in  view  of  the  condition  of  the  long  described,  and  hence  under 
the  decision  in  the  claim  of  the  widow  of  Nicholas  Fellows,  dated  September  13,  ISl^h 
the  rejection  of  claim  was  proper. 

The  decision  above  referred  to  held  as  follows : 

It  is  a  well-settled  rule  of  practice  in  the  Bureau,  sustained  by  departmental  dedsions. 
that  where  the  death  of  a  soldier  ensues  from  two  causes  one  of  which  is  not  the  result 
of  service,  and  is  as  potent  a  factor  as  the  other  the  widow  has  no  title  to  pension. 

In  an  opinion  rendered  by  the  Medical  Referee  March  30,  1894,  he 
stated  as  follows : 

Tlie  clinical  history  of  this  case  shows  that  the  soldier  from  dischaige  up  to  the  datr 
of  his  death  had  suffered  from  repeated  attacks  of  rheumatism  which  had  cansed  con- 
siderable deformity  of  the  liands  and  feet.     Tlie  medical  certificate  of  examination  ma^ie 
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October  1, 1890,  over  two  years  prior  to  soldier's  death,  shows  that  he  was  then  sufferiDg 
from  well  marked  organic  disease  of  heart  most  probably  a  result  of  rheumatism. 

The  physician  who  attended  the  soldier  in  his  fatal  illness,  in  a  deposition  taken  by 
a  special  examiner,  states  that  ^'  the  soldier  had  a  well  defined  rheumatic  heart,  and  in 
his  last  sickness  had  some  cardiac  pain.  That  the  immediate  cause  of  death  was  due  to 
heart  failure  superinduced  by  rheumatism  and  pneumonia. " 

All  the  facts  presented  in  the  testimony  tend  to  show  that  rheumatism  and  resulting 
disease  of  heart  were  important  contributory  factors  in  the  cause  of  soldier's  death. 

In  view  of  the  fact  that  it  can  not  be  determined  with  any  degree  of  certainty  which 
of  the  two  diseases  was  the  predominant  cause  or  contributed  most  towards  producing 
death,  it  is  believed  that  the  widow  should  be  allowed  the  benefit  of  the  doubt  upon 
this  point,  and  the  claim  be  approved  for  admission  on  the  ground  that  death  resulted 
from  disease  of  lungs  and  heart  due  to  cause  which  has  been  legally  accepted. 

While  there  may  be  some  doubt  as  to  whether  soldier  died  of  lung 
disease  or  disease  of  heart,  yet  I  am  of  the  opinion  that  the  evidence 
fairly  shows  that  the  germs  which  culminated  in  disease  of  lungs  were 
planted  during  his  military  service,  and  that  if  any  doubt  exists  on  this 
point  it  should  be  resolved  in  favor  of  the  claimant. 

This  case  therefore  does  not  come  within  the  rule  announced  in  the 
Nicholas  Fellows  case,  but  is  within  the  rule  announced  in  the  cases 
of  Mary  F.  Snider  (4  P.  D.,  2) ;  Caroline  Bierbaum  (ibid.,  172),  and 
Mary  A.  Cox  (3  P.  D.,  313). 

In  the  Snider  case  it  was  held  that  where  the  evidence  shows  that  it 
is  more  probable  that  soldier's  death  was  due  to  his  military  service 
than  otherwise,  his  widow  is  entitled  to  pension.  In  the  Bierbaum 
case  it  was  held  that  where  death  resulted  from  two  or  more  causes, 
some  due  and  some  not  due  to  service,  if  the  disability  or  disabilities 
not  due  to  service  would  not  probably  have  produced  death,  inde- 
pendent of  the  disability  of  service  origin,  death  will  be  accepted  as 
due  to  the  service. 

In  the  Cox  case  it  was  held  that  where  the  evidence,  lay  and  medical, 
goes  to  show  that  the  cause  for  which  pension  was  granted  was  com- 
plicated with  a  disease  which  was  the  immediate  cause  of  soldier's 
death,  the  Department  will  sustain  the  widow's  claim  for  pension  on 
account  of  soldier's  death  from  said  complication  of  causes,  holding 
the  same  for  pensionable  purposes  to  be  due  to  the  military  service. 

See  also  the  case  of  Lucretia  Garrett  (4  P.  D.,  385)  ;  Isaminta  Ellis 
(Pen.  Dig.,  1885, 142)  ;  Mary  Schernecker  (ibid.,  143). 

Underlying  all  these  cases  is  the  rule  of  public  policy  that  the  pension 
laws  should  be  construed  and  executed  in  the  liberal  and  generous  spirit 
which  prompted  their  enactment,  and  when  reasonable  doubts  can  not 
be  resolved  by  evidence,  presumptions  should  incline  toward  the  claim- 
ant. This  rule  announced  as  early  as  January  17,  1866,  by  Secretary 
Harlan  in  the  case  of  Mary  Jane  Vimont,  No.  65,351,  and  reiterated 
by  Secretary  Delano  on  January  29, 1874,  in  the  case  of  Mary  A.  Benner, 
No.  137,738  (Pen.  Dig.,  1885,  397),  was  applied  by  me  in  the  case  of 
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Lydia  Young  (8  P.  D.,  98),  in  which  the  claimant  was  given  the  benefit 
of  the  presumption  that  soldier  died  of  disease  contracted  in  the  service 
and  in  line  of  duty. 

That  reasonable  doubts  exist  as  to  the  exact  cause  of  soldier's  death 
is  evidenced  by  the  conflicting  opinions  of  the  Medical  Beferee,  yet  in 
view  of  all  the  evidence  it  is  more  reasonable  to  assume  that  his  death 
was  due  to  his  military  service  than  to  assume  that  it  was  not. 

I  am  therefore  of  the  opinion  that  the  action  appealed  from  should 
be  reversed,  and  it  is  so  ordered. 


facs  brief— practicb-appkai-. 

Alfred  Barlow. 

Where,  in  a  claim  for  increase  to  $50  per  month,  on  aocount  of  the  neoeantj  for 
periodical  aid  and  attendance,  there  is  nothing  to  show  final  official  action,  except 
medical  slips  and  a  hrief  indorsement  on  the  case  jacket,  appeal  will  he  dismissed 
in  order  that  action  on  the  merits  of  the  claim  may  he  taken  hy  the  Barean  on  a 
properly-prepared  face  hrief,  showing  definitely  legal  and  medical  conclosions  as  to 
all  disahilities  and  claims. 

Amstant  Secretary   John   M,   Reynolds  to   the    Commiadoner   of  Peiwiotu, 

October  10,  1896. 

Tbis  pensioner,  wbo  is  receiving  $45  per  month,  on  account  of  loss 
of  right  arm,  filed  claims  in  July,  1887,  and  September,  1888,  all^^g 
additional  disability  from  ..hronic  diarrhea,  and  resulting  hernia,  and 
lameness  of  right  leg ;  also,  on  account  of  helplessness,  requiring  con- 
stant aid  and  attendance  of  another  person.  Action  was  taken  in 
these  claims  July  20,  1894,  by  the  following  indorsement  on  the  fiwse 
brief: 

Amputation  of  right  arm  above  elbow,  $45.  Chronic  diarrhea,  ^.  No  i^edal 
results.     Combined  rate  not  to  exceed  $45. 

Nothing  was  said  as  to  the  necessity  for  aid  and  attendance. 

The  pensioner  filed  a  statement  January  28,  1896,  giving  an  aoconnt 
of  his  condition,  and  how  the  hernia  was  a  result  of  chronic  diarrhea, 
and  showing  why  he  required  aid  and  attendance.  In  the  meantime 
he  had  been  ordered  for  a  test  medical  examination,  which  was  held 
January  22, 1896.  The  certificate  of  this  examination,  besides  describ- 
ing the  condition  of  the  amputated  arm,  also  describes  a  serious  condi- 
tion of  the  stomach  and  bowels,  presumably  from  the  efifects  of  the 
diarrhea,  and  which  is  rated  at  \i.  Other  disabilities  are  likewise 
described,  as  umbilical  hernia,  inguinal  hernia,  and  disease  of  right 
leg.     It  is  further  stated  in   said  certificate  that  pensioner  requires 
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frequent  aud  periodical  aid  and  attendance,  and  this  necessity  appears 
to  proceed  largely  from  the  condition  of  the  bowels  and  rectum. 

A  fiM3e  brief  was  made  in  the  case,  but  no  action  was  taken  thereon, 
and  the  only  disposition  made  of  the  claim  for  increase  to  $50  per 
month  was  by  medical  slips,  one  of  which,  dated  March  6,  1896, 
states — 

That  the  medical  examination  of  January  22, 1896,  shows  a  pennanent  diaahility  due 
to  chronic  diarrhea,  amhilical  hernia,  and  disease  of  right  leg.  The  question  of  rate 
can  only  he  determined  when  medical  action  is  taken  on  legally-approved  new 
disabilities. 

The  other  slip,  dated  April  4,  1896,  states — 

The  new  disability  approved  did  not  warrant  any  increase  of  rate.  Frequent  and 
periodical  aid  and  attendance  of  another  person,  aside  from  that  incident  to  Iobb  of 
right  arm,  is  not  shown.     Action  of  July  20,  1894,  was  proper  and  is  adhered  to. 

Ab  appears  by  indorsement  on  the  case  jacket,  the  pensioner  was 
informed,  April  10,  1896,  that  "  $45  rate  was  proper,  and  no  action  was 
pending."  Appeal  from  this  disposition  of  the  claim  was  made  August 
3,  1896,  by  P.  J.  Lockwood,  attorney,  who  refers  to  certain  evidence  on 
file,  and  insists  that  it  clearly  shows  pensioner  is  entitled  to  $50  per 
month. 

The  action  as  to  the  claim  for  increased  rating,  as  indicated  by  the 
last  medical  slip  quoted,  may  be  a  correct  conclusion  on  the  merits  of 
the  claim,  but  no  reasons  are  stated  for  such  conclusion,  and  the 
manner  in  which  the  claim  is  disposed  of  seems  entirely  irregular.  It 
is  evident  that  the  claim  was  reopened  for  consideration  after  the 
action  of  July  20,  1894,  was  taken,  and  the  readjudication  should  have 
been  in  due  form  on  a  proper  face  brief.  In  the  appeal  of  Sarah  I. 
Beese  (7  P.  D.,  368),  the  following  language  is  used : 

The  pending  claim  is  not  in  prox>er  condition  for  consideration  by  the  Department. 
It  should  he  carefully  hriefed,  the  history  of  the  case  fully  set  forth  upon  the  face  brief 
showing  definitely  that  final  ofiksial  action  has  been  taken,  and  the  grounds  of  rejection 
dearly  stated. 

As  has  been  repeatedly  held,  the  Department  does  not  assume  original  jurisdiction. 
Final  action  in  your  Bureau,  as  indicated  upon  the  face  brief,  should  he  definite  and 
oonclusve  in  character,  to  the  end  that  in  case  an  appeal  he  filed  the  alleged  si>ecifica- 
tions  of  error  may  be  clearly  defined  and  the  issne  squarely  presented. 

This  is  important,  for  the  reason  that  the  allegations  of  an  appellant  are  frequently 
not  stated.  They  are  ofben  erroneous,  having  heen  made  under  a  misapprehension  as 
to  the  law  and  evidence,  or  perhaps  due  to  a  wrong  impression  as  to  the  true  grounds  of 
rejection. 

The  impropriety  of  sending  a  claim  to  the  rejected  files  upon  a  simple,  abbreviated, 
and  often  indefinite  and  illegible  indorsement  upon  the  jacket,  is  therefore  apparent. 

It  is  deemed  proper  to  return  the  papers  in  the  widow's  claim,  to  which  the  appeal 
relates,  for  a  proper  adjudication  of  the  same,  as  suggested. 

This  statement  applies  with  equal  force  to  the  case  under  considera- 
tion.    The  face  brief  should  show  the  final  official  action.     This  appeal 


Digitized  by 


Google 


284  DECISIONS    RELATING   TO    PENSIONS. 

will  be,  therefore,  dismissed  and  the  papers  returned  for  the  purpose 
indicated. 

It  may  be  remarked  that  the  legal  action  should  definitely  dispose  of 
each  disability  and  claim  and  medical  indorsements,  showing  final  con- 
clusion, should  be  on  the  face  brief. 


MARRIAGB-INBIAX  AND  COIiOKED  SOIiDIERS-SECTION'  4T05,  RKVISKD 

statutes. 

Minors  of  George  Barker,  alias  Garrett. 

The  mother  of  the  claimants  is  shown  not  to  have  lived  with  the  soldier  as  his  wife  np 
to  the  date  of  his  enlistment,  soldier  having  died  in  the  service,  and  her  marriage 
can  not  be  recognized  nnder  section  4705,  Revised  Statutes,  nor  can  the  claimants  be 
considered  as  his  children  for  pensionable  purposes.     (William  Toller,  7  P.  D.,  54.').  i 

Assistant    Secretary  John  M.   Reynolds    to   the    Commissioner   of  Pensimi^ 

October  10,  1896. 

Amanda  Barker,  now  Conway,  filed  a  claim  September  21, 1889^  for 
pension  nnder  the  general  law  (No.  622,825),  as  widow  of  Greorge  Barker, 
alias  Garrett,  late  of  Company  B,  One  hundred  and  seventeentli  United 
States  Colored  Infantry.  This  claim  was  rejected  October  28, 1891,  on 
the  ground  that  after  special  investigation  it  has  not  been  shown  that 
claimant  is  soldier's  legal  widow.  Subsequently  on  October  25,  and 
November  20, 1895,  claims  were  filed  by  James  Lewis  Garrett  and  Henrj- 
Garrett,  as  children  of  said  soldier.  These  were  also  rejected  January 
30, 1896,  on  the  ground  that  special  examination  fails  to  show  that  the 
mother  of  the  claimants  was  the  legal  wife  of  the  soldier  or  that  claim- 
ants are  his  legitimate  children. 

From  the  action  in  the  last  named  claims  appeal  was  taken  September 
3,  1896,  by  C.  D.  Pennebaker,  attorney,  who  cites  the  departmental 
decision  in  the  case  of  the  minor  of  Sanford  BosweU  (6  P.  D.,  235),  as 
sustaining  such  appeal. 

The  essential  facts  in  this  case  are  these :  The  mother  of  these  claim- 
ants and  the  soldier  were  married  according  to  the  slave  custom  about 
1849,  and  lived  together  thereafter  till  January,  1854.  The  soldier  then 
abandoned  his  wife,  and  very  little  is  stated  as  to  his  whereabouts  op 
to  his  enlistment,  July  15,  1864.  He  was  in  service  but  little  over  a 
month,  dying  August  18,  1864,  of  typhoid  fever.  While  he  lived  witli 
the  mother  of  these  claimants  three  children  were  born,  these  two  and 
one  other  who  has  since  died.  About  1859  another  child  was  bom, 
supposed  to  be  the  child  of  one  Jim  Duncan.  In  1862  still  another 
child  was  born  which  the  mother  admits  was  the  child  of  her  last  hus- 
band, Conway.     She  had  taken  up  with  Conway  sometime  before  this. 
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and  continued  to  live  with  him  as  his  wife,  other  children  being  born 
after  the  close  of  the  war. 

Thus,  the  mother  of  these  claimantB  is  shown  not  to  be  the  legal 
widow  of  the  soldier,  and  the  claimants  can  not  be  regarded  as  his 
legitimate  children  under  the  provisions  of  section  4705,  Revised  Btat- 
ut'CS,  which  are  as  follows : 

The  widows  of  colored  and  Indian  aoldien  and  sailors  who  have  died,  or  shall  here- 
after die,  by  reason  of  wounds  or  injuries  received,  or  casualty  received,  or  disease  con- 
tracted, in  the  military  or  naval  service  of  the  United  States  and  in  the  line  of  duty, 
shall  be  entitled  to  receive  the  pension  provided  by  law  without  other  evidence  of  mar- 
riage than  satisfactory  proof  that  the  parties  were  joined  in  marriage  by  some  ceremony 
deemed  by  them  obligatory,  or  habitually  recognized  each  other  as  man  and  wife  and 
were  so  recognized  by  their  neighbors,  and  lived  together  as  such  up  to  the  date  of  enlist- 
ment, when  such  soldier  or  sailor  died  in  the  service,  or,  if  otherwise,  to  date  of  death; 
and  the  children  bom  of  any  marriage  so  proved  shall  be  deemed  and  held  to  be  lawful 
children  of  such  soldier  or  sailor. 

The  mother  insisted  that  she  did  live  with  soldier  till  his  enlibtment, 
bat  the  evidence  clearly  disproves  this  and  shows  the  facts  as  above 
given. 

The  attorney  in  his  appeal  concedes  that  the  marriage  is  not  proven 
as  required  by  the  section  quoted,  because  the  soldier  and  the  mother 
of  claimants  did  not  live  together  as  husband  and  wife  till  his  enlist- 
ment. But  he  insists  that  these  claimants  were  born  while  they  were 
living  together  between  1849  and  1854,  and  they  are  therefore  legitimate, 
and  their  rights  are  not  affected  by  the  subsequent  separation  of  the 
parents.  As  stated,  he  cites  in  support  of  this  position  the  decision  in 
the  Boswell  case. 

It  is  a  &ct  that  such  was  the  holding  in  the  Boswell  case,  and  in  pre- 
vious decisions  in  the  cases  of  Joseph  Grain  (4  P.  D.,  358),  Emily  Latham 
(5  P.  D.,  170),  and  John  Pendleton  (5  P.  D.,  217).  But  these  were 
expressly  overruled  in  my  decision  of  December  22, 1893,  in  the  case  of 
the  minors  of  William  Toller  (7  P.  D.,  545),  wherein  the  original  hold- 
ing of  the  Department  in  the  case  of  Peter  Williams  (2  P.  D.,  383), 
was  restated  and  adhered  to. 

Under  slavery  no  such  thing  as  legal  marriages  or  legitimacy  of  chil- 
dren was  recognized  in  law,  and  section  4705,  Revised  Statutes,  was 
enacted  specially  to  fix  the  conditions  under  which  these  might  be  recog- 
nized and  proved.  It  is  therefore  only  when  a  marriage  of  slaves  is  so 
proved  as  that  section  provides  that  it  is  legal  for  pensionable  purposes, 
and  it  is  only  the  children  of  a  marriage  so  proved  that  can  be  regarded 
as  pensionable. 

These  claimants  do  not  come  within  the  rule  as  indicated  in  the 
Williams  and  Toller  decisions,  and  they  are  not  entitled  to  a  pension. 
The  rejection  of  the  claim  was  proper  and  is  afi&rmed. 
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SERVICJfi. 

Samuel  McCann. 

A  claimant  who  is  pensioned  for  a  disability  inouired  in  the  service  and  line  of  duty  ia 
not  entitled  to  additional  pension  on  acconnt  of  a  wound  received  after  his  diaohaigc 
from  the  service  while  arresting  a  deserter,  thongh  acting  nnder  written  orders  fixxn 
an  acting  piovost-maishal,  for  the  reason  that  he  was  not  at  the  time  of  receiving 
said  wound  an  officer  or  enlisted  man  in  the  Army,  Navy  or  Marine  Corpe,  nor  a 
provost-marshal,  deputy  provost-marshal,  or  enrolling  officer. 

Assistant  Secretary  John  M.   Reynolds  to    the    Commissioner    of   Penaians, 

October  10,  1896. 

Appellant,  late  of  Company  E,  Seventh  West  Virginia  In&ntry,  is  a 
pensioner  at  $12  per  month  (Certificate  No.  346,027),  on  account  of 
rheumatism  and  resulting  disease  of  heart,  diarrhea  and  resulting  dis- 
ease of  rectum.  He  filed  a  claim  December  12,  1890,  for  additional 
pension  on  account  of  loss  of  left  eye,  the  result  of  gunshot  wound  of 
the  head,  received  while  attempting  to  arrest  deserters,  under  orders 
from  an  acting  deputy  provost-marshal. 

This  claim  was  rejected  February  21,  1896,  on  the  ground  that  the 
loss  of  left  eye  was  not  incurred  in  the  service  of  the  United  States,  as 
shown  by  claimant's  own  statement.  Appeal  was  taken  August  24, 
1896,  on  the  contention  that  as  appellant  was  acting  under  the  order  of 
a  deputy  marshal,  he  was  as  much  in  the  service  of  the  United  States 
as  the  marshal  himself 

The  appellant  was  in  service  in  Company  E,  Seventh  West  Virginia 
Infantry,  but  was  discharged  therefrom  November  22, 1862,  on  surgeon's 
certificate  of  disability.  He  is  pensioned  for  the  disabilities  contracted 
while  in  said  service.  The  loss  of  left  eye,  for  which  the  present  claim 
is  made,  occurred  in  1864.  Claimant's  account  of  the  manner  in  which 
he  lost  his  eye  is  as  follows :  He  was  at  his  home  in  Greene  County,  Pa., 
in  the  spring  of  1864,  when  he  received  a  written  order  from  William 
Buffle,  a  deputy  under  Eli  Cope,  the  provost  marshal  of  Fayette  County, 
Pa.,  to  arrest  two  deserters  from  his  old  regiment.  These  deserters 
were  James  M.  Sangston  and  Otho  Herrington,  and  in  the  attempt  to 
arrest  them  he  was  shot  by  one  of  them  through  the  head,  causing  the 
loss  of  his  left  eye.  This  statement  is  corroborated  by  the  affidavits 
of  Buffle,  the  acting  deputy  provost-marshal,  and  of  James  M.  Sangston, 
one  of  the  deserters.  Buffle  states  that  he  gave  appellant  the  order  to 
arrest  the  men  wherever  he  could  find  them,  and  he  was  shot  while 
obeying  the  order.  Sangston  states  he  read  the  order,  being  shown  it 
by  appellant  when  he  came  up  with  Herrington  and  himself,  and  sup- 
posed appellant  was  acting  under  proper  authority ;  that  the  three  were 
in  a  room  when  Herrington  slipped  up  behind  appellajit  and  shot  him 
in  the  head  with  a  pistol. 
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This  does  not  give  appellant  a  pensionable  status,  as  it  does  not  appear 
from  these  statements  or  any  other  evidence  in  the  case  that  appellant 
had  any  regular  appointment  as  a  deputy  provost-marshal.  The  only 
basis  of  his  claim  is  that  when  he  received  his  wound  he  was  acting 
under  the  order  of  an  acting  deputy  provost-marshal. 

The  fifth  paragraph  of  section  4693,  Revised  Statutes,  p*'Ovides  pen- 
sion for — 

Any  proToet  marshal,  deputy  proTOSfc-marBhal,  or  emoUing  officer  disabled,  by  reason 
of  any  wonnd  or  injury,  received  in  the  dischai^e  of  his  dnty,  to  procure  his  sabsistence 
by  manual  labor. 

In  neither  the  position  named  nor  the  condition  described  does  the 
appellant's  case  come  within  the  scope  of  this  law,  and  there  is  no  other 
provision  of  law  for  allowing  him  pension  for  the  loss  of  his  left  eye. 

The  rejection  of  the  claim  was  proper  and  is  affirmed. 


APPEAIi-PBACnCE-MARRIAGE-EVtDENCB. 

Mabt  a.  Reynolds  (widow). 

1.  An  appeal  duly  executed  by  claimant,  but  filed  by  a  disbarred  attorney,  will  be  treated 

as  an  appeal  by  such  claimant  in  his  or  her  own  proper  person,  but  the  attorney  will 

not  be  recognized. 
52.  As  it  appears  that  soldier  was  married  previous  to  his  marriage  to  the  claimant,  proof 

of  a  prima  facie  valid  marriage  between  soldier  and  claimant  is  not  sufficient,  in  the 

absence  of  proof  of  the  death  or  divorce  of  the  first  wife. 

Assidcmt  Secretary  John  M.  Reynolds    to   the   Commimoner  of  Penmna, 

October  10,  1896. 

Claimant,  as  the  widow  of  Moses  S.  Reynolds,  late  of  Company  I, 
Second  Ohio  Heavy  Artillery,  on  July  26, 1896,  filed  an  appeal  from  the 
action  of  your  Bureau  of  July  9, 1896,  rejecting  her  claim  (No.  600,818), 
filed  August  27, 1894,  for  widow's  pension  on  the  ground  of  her  inability 
to  prove  title  as  widow  of  soldier  by  showing  death  or  divorce  of  soldier 
from  his  first  wife. 

It  is  contended  by  your  Bureau  that  the  appeal  should  be  dismissed 
under  Rule  5,  Rules  of  Practice,  as  it  was  presented  through  J.  S.  Brown, 
of  Knoxville,  Tenn.,  who  was  disbarred  December  16,  1895.  The  rule 
of  the  Department  in  such  cases  is  to  recognize  the  appeal  when  duly 
executed  by  a  claimant,  as  an  appeal  in  person,  and  not  an  appeal  on 
behalf  of  claimant  by  or  through  the  disbarred  attorney,  within  the 
meaning  of  said  rule. 

The  claimant  has  the  right  of  appeal.  She  has  evidenced  her  desire 
to  exercise  such  right  by  duly  executing  an  appeal,  and  so  much  of  said 
appeal  as  contains  the  power  of  attorney  appointing  the  disqualified 
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attorney  to  appear  for  her  is  disregarded  as  unauthorized,  and  the  appeal 
is  accepted  as  her  appeal  in  person. 

The  appeal  will  therefore  so  be  considered  and  treated  in  this  case. 

It  is  contended  by  claimant  in  substance  that  she  has  established  a 
legal  marriage  under  the  laws  of  Tennessee,  and  that  the  action  reject'- 
ing  her  claim  was  therefore  illegal ;  that  in  order  to  iefeat  her  claim  it 
is  incumbent  on  the  Government  to  show  that  soldier's  first  wife  is 
living  and  undivorced  at  date  of  her  alleged  marriage  to  soldier. 

Claimant  testified  before  a  special  examiner  that  soldier  was  married 
three  times,  and  that  he  informed  her  that  he  parted  from  his  first  wife, 
and  that  it  was  not  possible  for  her  to  prove  that  soldier's  first  wife  got 
a  divorce  firom  him. 

In  cases  of  this  nature,  proof  of  a  prima  facie  valid  marriage  is  not 
sufficient  to  give  title  to  pension,  but  the  burden  of  proof  is  upon  the 
claimant  to  establish  the  death  of  soldier's  first  wife  or  divorce  fi*om 
her  prior  to  date  of  marriage  of  claimant  to  soldier.  This  becomes 
necessary  for  the  reason  that  if  soldier's  first  wife  is  living  and  undi- 
vorced, she  has  superior  right  to  a  claim  for  pension  as  soldier's  widow ; 
besides  if  soldier  married  claimant  prior  to  the  death  or  divorce  of  first 
wife,  then  the  marriage  to  claimant  is  void,  not  voidable  merely. 

The  action  appealed  from  was  therefore  not  error,  and  the  same  is 
accordingly  affirmed. 

BEIMBUBSEMENT-FBAUB  OB  MISTAKB. 

NoEMAN  Davis. 

1.  The  olaimant,  prior  to  the  allowance  of  i)en8ioD  for  ventral  hernia,  stated  that  be 
had  a  lamp  or  tumor  on  his  abdomen  prior  to  enlistment,  and  the  Bnrean,  after 
special  examination,  decided  that  said  lamp  or  tumor  was  not  a  hernia,  and  allowed 
his  claim  for  pension  on  account  of  hernia,  but  subsequently,  after  further  investi- 
gation, reversed  its  former  decision  and  terminated  such  pension. 

Held^  That  the  facts  do  not  justify  imputing  fraud  to  the  claimant,  and  the  withholding 
of  current  pension  due  him  for  another  disability  in  order  to  recover  the  amonnt 
paid  for  hernia  was  erroneous. 

Assistant   Secretary  John   M,   Reynolds   to   the   CommissiQner   of  Pensions^ 

October  10,  1896. 

I  have  considered  the  appeal  filed  Jnly  18, 1896,  by  C.  E.  Poote,  of 
Kalamazoo,  Mich.,  from  the  action  of  your  Bureau  in  the  matter  of  the 
pension  of  Norman  Davis,  Company  I,  Nineteenth  Michigan  Infantry 
(Certificate  No.  119,165). 

It  appears  that  the  soldier  first  applied  for  pension  on  the  29th  of 
April,  1870,  alleging  disability  from  disease  of  eyes  contracted  during 
his  military  service.    He  was  allowed  pension  for  disease  of  eyas  in 
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1872.  On  August  15,  1886,  lie  filed  a  claim  for  additional  pension  on 
account  of  a  ventral  hernia.  This  claim  was  also  allowed,  and  he 
n.'ceived  pension  for  both  disabilities  until  March  3,  1802,  when  pay- 
ment w^as  suspended  pending  a  special  examination.  Upon  the  evidence 
obtained  by  the  special  examiner  your  Bureau  held  that  the  hernia 
originated  before  enlistment.  On  August  30,  1893,  a  new  certificate 
was  issued  authorizing  the  continuance  of  pension  on  account  of  disc^ase 
of  eyes,  at  the  rate  of  812  per  month  from  March  4,  1892,  but  providing 
that  payment  of  the  same  should  be  withheld  until  the  Grovernment 
should  be  reimbursed  for  the  amount  erroneously  paid  on  account  of 
hernia.  It  is  contended  on  appeal  that  the  withholding  of  the  pension 
for  disease  of  eyes  in  order  to  reimburse  the  Government  for  money 
held  to  have  been  erroneously  paid  on  account  of  rupture  was  illegal 
and  contrary  to  precedent. 

It  is  well  settled  that  the  only  cases  in  which  overpayments  of  pension 
money  can  be  recovered  by  withholding  payments  of  accruing  pension 
are  cases  in  which  the  overpayment  was  the  result  of  either  actual  fraud 
on  the  part  of  the  pensioner  or  of  mistake  of  fact-  There  can  be  no 
recovery  where  the  overpayment  resulted  from  an  error  of  judgment. 
.  Bond  and  Engle,  4  P.  D.,  263 ;  W.  W.  Dudley,  6  P.  D.,  206 ;  Samuel 
W.  Keys,  7  P.  D.,  78;  Martha  A.  Rogers,  7  P.  D.,  90;  Christian  May, 
VP.  D.,  71.) 

There  was  no  mistake  of  fact  in  this  case.  The  only  question  which 
we  have  to  consider  is  whether  the  pension  allowed  for  ventral  hernia 
was  procured  by  fraud  on  the  part  of  the  pensioner. 

He  stated  in  his  declaration  filed  August  5,  1886,  that  the  rupture 
was  caused  by  overstraining  himself  while  assisting  in  clearing  camp 
grounds  at  Dowagiac,  Mich.,  in  September,  1862,  and  was  afterwards 
greatly  enlarged  by  overexertion  while  shoveling  in  a  rifle  pit  near  Cin- 
cinnati, Ohio.  He  enlisted  on  the  7th  of  August,  1862,  and  was  dis- 
charged from  service  January  19,  1863,  upon  a  surgeon's  certificate  of 
< Usability  containing  the  following  statement : 

He  states  that  on  or  about  the  10th  day  of  September  last,  while  lining  at  a  handspike 
was  raptured. 

He  reenlisted  December  30, 1863,  and  was  finally  discharged  May  25, 
1865,  upon  a  certificate  of  disability  stating : 

Has  hernia  (umbilical).     While  building  breastworks  he  fell  in  (tarrying  a  log. 

To  a  special  examiner  of  the  Bureau  of  Pensions  who  interviewed 
him  on  July  24,  1888  (prior  to  the  adjudication  of  the  claim)  he  said: 

From  the  time  I  was  a  little  boy  there  was  a  Innip  alK)ut  the  size  of  a  quail's  egg  right 
alK>ve  the  navel  a  little  to  the  right,  and  I  used  tu  call  it  my  little  hunch,  smd  Dr.  Leader, 
ol'Pokagou,  now  dead,  called  it  a  wen;  and  when  I  was  examined  1  called  the  attention 
of  Dr.  Tompkins  and  Dr.  Hennett,  our  regimental  dcx'tors,  to  it  (at  the  time  I  was  exam- 
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ined  for  enlistment  in  August,  1862),  and  they  called  it  a  tumor  and  accepted  me,  and 
I  was  mustered.  The  lump  has  never  given  me  any  trouble.  It  never  increased  in  size 
till  after  my  strain  at  Dowagiao  while  in  camp.  When  we  were  in  camp  at  Dowagiac 
we  were  cleaning  off  the  ground  and  there  was  a  little  scruh  oak  which  had  been  cut 
down,  and  I  said  to  Gillon  '  *  let  us  carry  it  off. "  I  took  hold  of  it  and  raised  up  qnicklv 
and,  as  I  did  so,  something  snapped  and  there  then  followed  the  breach.  There  was  a 
protrusion  and  the  lamp  at  once  swelled  to  the  size  of  a  shucked  walnut.  *  *  *  Tht- 
ventral  hernia  is  where  the  lump  always  has  been  since  I  was  a  child.  *  *  *  When 
I  was  examined  the  second  time  in  January,  1864,  I  confess  I  practiced  a  little  deception 
to  prevent  the  doctors  seeing  my  hernia. 

Dr.  Tompkins  and  Dr.  Bennett,  who  were  assistant  surgeons  of  the 
Nineteenth  Michigan  Infantry,  testified  that  their  examination  of  the 
enlisted  men  of  that  regiment  was  very  rigid,  and  that  they  were  par- 
ticularly careful  to  examine  for  hernia.  They  were  both  positive  that 
if  the  claimant  had  had  a  hernia  when  he  enlisted  they  would  have 
detected  it  and  would  not  have  accepted  him.  Patrick  J.  Gillon  testi- 
fied that  while  he  and  the  claimant  were  engaged  in  cleaning  up  camp 
at  Dowagiac,  Mich.,  and  while  carrying  a  log  the  claimant  suddenly 
dropped  his  end  saying  that  he  was  hurt,  and  then  sat  down  on  the  log 
and  put  both  hands  on  his  stomach.  Witness  told  him  if  he  was  hurt 
to  go  back  to  his  tent,  and  he  did  so  after  a  few  minutes.  Witness  never 
saw  the  injury  and  does  not  know  personally  what  the  nature  of  it  was. 

Upon  the  foregoing  evidence  the  claim  based  on  hernia  was  allowed. 
Subsequently  a  letter  reached  your  Bureau  stating  that  the  pensioner 
was  ruptured  before  he  entered  the  Army,  whereupon  another  special 
examination  was  had  which  developed  the  following  testimony : 

Newton  Cairlee  (the  writer  of  the  letter  referred  to)  testified  that  he 
had  known  the  claimant  from  boyhood  and  knew  that  he  had  a  rupture 
before  he  entered  the  Army.  Once  when  witness  was  about  17  years  old 
they  were  sculfling  and  claimant  said  "hold  on,  my  breach  is  down." 
and  stopped  and  put  it  back.  Witness  had  heard  him  speak  about  it 
before  that — was  sure  the  rupture  was  in  one  of  his  groins  but  could 
not  say  on  which  side — did  not  remember  seeing  any  lump  or  swelling 
above  his  navel. 

Francis  M.  Hardenbrook  testified  that  he  had  no  personal  knowledge 
that  the  claimant  was  ruptured  prior  to  his  enlistment  but  had  heard 
that  he  was. 

Reason  Davis,  claimant's  brother,  testified  that  for  a  year  or  more 
prior  to  the  war  claimant  had  a  bunch  or  rupture  near  the  pit  of  his 
stomach  several  inches  above  his  navel.  Witness  saw  it.  It  was  about 
the  size  of  a  hen's  egg  and  it  stood  out  or  bulged  out  from  his  body 
about  one-half  an  inch.  Witness  often  saw  him  press  or  push  the  bunch 
back  and  let  it  come  out  again,  and  then  push  it  back  again ;  did  not 
know  how  it  was  contracted — it  had  been  in  the  same  place  ever  since, 
but  had  grown  much  larger.    At  Gravel  Pit,  near  the  mouth  of  the  Miami 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  291 

River,  in  the  fall  of  1862,  the  bunch  or  rupture  got  to  be  very  trouble- 
some, and  he  had  to  take  to  his  bed,  and  was  sent  to  hospital  and  dis- 
charged for  disability. 

I  think  there  can  not  be  a  reasonable  doubt  that  the  claimant's  ventral 
hernia  existed  before  his  enlistment,  and  your  action  in  terminating 
pension  for  said  disability  was,  therefore,  proper,  but  it  does  not  follow 
that  the  claimant  was  guilty  of  fraud  in  the  procurement  of  such  pension. 

It  is  a  general  rule  that  fraud  will  not  be  presumed  but  must  be  proved, 
and  the  burden  of  proof  is  on  the  party  alleging  the  fraud.  It  is  also 
held  "  that  a  man  who  alleges  fraud  must  clearly  and  distinctly  prove 
the  fraud  he  alleges  "  and  it  must  be  proved  by  evidence  so  clear  and 
strong  as  to  produce  satisfactory  conviction.  (Green  v,  Caldwell,  14 
Ga.,  207.)  Mere  suspicion  does  not  amount  to  proof.  A  misrepresent- 
ation, to  constitute  fraud,  must  be  relied  upon  by  the  party  to  whom  it 
is  made  or  whose  action  it  is  intended  to  influence.  And  if  a  person 
relies  upon  his  own  judgment  where  he  has  full  knowledge,  he  can  not 
complain  of  misrepresentations.  (For  authorities  see  decision  in  case 
of  Christian  May,  8  P.  D.,  71.) 

Fraud  is  defined  as — 

Deception  practiced  in  order  to  induce  another  to  part  with  property  or  to  surrender 
some  legal  right  aud  which  accomplishes  the  end  designed.     (Cooley  on  Torts,  474.) 

It  may  consist  in  the  statement  of  what  is  false,  or  in  the  concealment 
of  what  is  true.     (Am.  and  Eng.  Ency.  of  L,,  vol.  8,  p.  635.) 

The  claimant  stated  to  a  special  examiner  in  July,  1888,  that  he  had 
a  lump  or  bunch  on  his  abdomen  where  the  hernia  now  is  prior  to  his 
enlistment.  It  has  not  been  proved  that  he  knew  the  lump  was  a  hernia, 
nor  does  it  appear  that  the  Bureau  of  Pensions  relied  upon  his  state- 
ment as  to  the  character  of  the  lump.  If  it  did  it  ought  not  to  have 
done  so.  Having  knowledge  of  the  existence  before  enlistment  of  a 
lump  or  tumor  at  the  site  of  the  hernia,  it  was  the  plain  duty  of  the 
Bureau  to  have  made  a  thorough  investigation  in  regard  to  the  character 
of  such  lamp  or  tumor.  If  it  acted  upon  insufficient  evidence,  or  if  it 
was  mistaken  in  the  conclusions  drawn  from  the  evideuce,  that  was  an 
error  of  judgment  merely  and  affords  no  ground  for  imputing  fraud  to 
the  claimant. 

Your  action  in  withholding  current  pension  for  the  purpose  of  recover- 
ing the  amount  erroneously  paid  on  account  of  hernia  is  therefore  held 
to  have  been  without  authority  of  law  and  contrary  to  precedent,  and 
is  reversed. 
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special  kxamination-evidence. 

William  Strong. 

No  e.'idenoe  whatever  of  origin  of  alleged  disability  having  been  filed  a  prima  facie  (a.*« 
is  not  made  oat,  and  it  is  not  the  duty  of  the  Bureau  to  hold  a  special  exaniiuation 
in  order  to  try  to  establish  the  claim. 

Asmtant  Secretary   John   M,    Reynolds    fo    the    Commimoner   of    Pension*. 

October  10,  1896, 

Appellant,  William  Strong,  late  of  Company  I,  Ninety-fourth  Xt'w 
York  Infantry,  and  ship^s  cook,  United  States  Navy,  filed  claims  Decem- 
ber 2, 1895,  under  both  the  general  laws  and  act  of  June  27, 1890.  The 
latter  claim  has  been  allowed  at  $6  per  month  on  account  of  disability 
from  rheumatism,  which  is  the  same  disability  alleged  to  be  the  result 
of  typhoid  fever,  for  which  claim  is  made  under  the  general  law.  The 
former  claim  was  rejected  August  1,  1896,  on  the  ground  of  no  record 
of  the  alleged  typhoid  fever,  ague,  and  resulting  rheumatism,  and  claim- 
ant has  declared  his  inability  to  furnish  the  required  proof  connecting 
same  with  the  service  and  line  of  duty.  From  this  action  appeal  was 
filed  August  31,  1896,  on  the  contention  that  as  the  claim  was  specially 
examined  as  to  the  identity  of  the  claimant  it  should  have  been  also 
examined  as  to  its  merits,  as  the  special  examiner  must  have  seen  some 
of  claimant's  comrades. 

There  is  no  other  basis  of  the  appeal  and  in  this  appellant  is  mis- 
taken, because  the  special  examiner  only  saw  claimant  and  his  attorney 
in  order  to  clear  up  a  mistake  as  to  the  number  of  an  old  claim,  and  as 
to  claimant's  identity  with  the  claimant  in  that  case.  It  being  ascer- 
tained that  another  claimant  of  the  same  name  had  filed  a  claim  which 
was  given  the  number  appropriated  by  claimant,  and  the  matter  being 
straightened  out  no  further  investigation  was  made.  The  special  exam- 
iner did  not  see  comrades  of  claimant  because  no  evidence  from  any 
source  had  been  filed  to  make  a  prima  fiacie  case,  and  there  was  no  basis 
for  further  special  investigation. 

On  the  other  hand,  the  claimant  had  stated  in  an  affidavit  that  he 
was  unable  to  remember  his  officers  and  comrades  by  whom  he  could 
prove  origin  of  his  disability  in  the  naval  service.  He  was  in  the 
military  service  from  November  26, 1861,  to  October  7,  1862,  and  in  the 
naval  service  on  the  ships  Qreat  Western  and  Ori4>le  from  February  22. 
1865,  to  August  20, 1865.  He  does  not  claim  for  any  disability  incurred 
in  the  military  service,  and  only  for  typhoid  or  malarial  fever  in  the 
naval  service,  stating  that  the  rheumatism  is  a  result  of  this  fever,  and 
did  net  come  on  till  three  or  four  years  after  discharge. 

Under  this  condition  of  the  claim,  without  any  evidence  whatever  to 
start  with,  it  could  hardly  be  expected  that  a  special  examiner  could 
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make  out  a  case  for  the  claimant.  It  is  his  duty  and  that  of  his  attor- 
ney to  file  such  evidence  as  will  at  least  make  a  prima  facie  case,  and 
when  this  is  done,  if  there  appears  to  be  merit  in  the  claim,  the  Bureau 
will  render  such  assistance  by  special  examination  as  seems  proper. 

The  rejection  of  the  claim  was  proper  and  is  affirmed.  It  may  be 
stated  however,  that  it  would  be  advisable  to  furnish  claimant's  attorney 
with  the  names  and  addresses  of  such  officers  and  comrades  in  the  naval 
service  as  may  be  found  in  the  files  of  the  Bureau,  and  if,  at  any  time, 
he  shall  be  able  to  furnish  evidence  of  origin,  the  claim  can  be  reopened. 


accrued  pension— pending  cj.aim.. 
Henry  Groppe  (deceased). 

1.  When  the  claim  of  a  soldier  for  pension  or  increase  of  i)ension  was  rejected  by  the 

CommiaBioner  of  Pensions  during  his  life,  and  he  died  so  soon  thereafter  that  ho  ha<1 
no  opportunity  to  ask  for  a  reconsideration  of  the  case  or  to  take  an  appeal  to  this 
Department,  the  claim  may  be  reopened  after  his  death  and  prosecuted  by  or  on 
behalf  of  the  widow  or  children. 

2.  When  a  soldier's  claim  for  pension  stands  rejected  by  the  Bureau  of  Pensions  at  the 

time  of  his  death  on  the  ground  that  the  records  of  the  War  Department  show  a 
certain  fact,  upon  which  alone  rejection  is  based,  which  is  subsequently  determined 
by  that  Department  to  have  been  erroneous  and  is  corrected  accordingly,  such  claim 
will  be  considered  as  pending  within  the  meaning  of  the  act  of  March  2,  1895. 

3.  WTien  the  claim  of  a  soldier  for  pension  or  for  increase  of  pension  was  rejected  prior 

to  his  death,  and  no  appeal  was  taken  by  him  from  such  action,  and  no  motion  for 
reconsideration  made,  and  when,  from  the  lapse  of  time  and  the  circumstances  of  the 
case  it  may  reasonably  be  inferred  that  the  claim  had  been  abandoned,  it  must  be 
held  that  at  his  death  he  had  no  claim  pending  and  that  his  widow  is  not  entitled 
ander  the  act  of  March  2,  1895,  which  is  the  only  law  now  in  force  relating  to  the 
payment  of  accrued  pension,  to  reopen  and  prosecute  such  rejected  invalid  claim. 
Elach  claim  of  this  class  must,  however,  be  adjudicated  on  the  facts  in  that  par- 
ticular case. 

4.  The  evidence  in  the  case  does  not  show  that  applicant's  ability  to  earn  a  support  by 

manual  labor  was  materially  diminished,  and  no  x)ension  is  allowable. 

Asiivstant   Secretary   John    M.    Reynolds    to    the    Commlmonev    of  Penmonn, 

October  10,  1896. 

Henry  Groppe  filed  his  original  application  for  pension  under  tlie  act 
of  Jnne  27,  1890,  on  the  15th  of  February,  1892.  He  alleged  that  he 
was  one-half  disabled  for  earning  a  support  by  manual  labor  because  of 
disability  from  rheumatism.  On  the  22d  of  October,  1892,  Mr.  Groi)pe 
filed  an  affidavit  containing  all  the  averments  necessarj^  to  a  declara- 
tion, in  which  he  alleged  that  he  contracted  heart  disease  and  dyspepsia 
about  June,  1886,  and  that  to  the  best  of  his  knowledge  said  diseases 
are  of  a  permanent  character. 
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The  claim  was  rejected  March  21, 1894,  on  the  ground  that  there  was 
no  ratable  disability  from  rheumatism,  heart  disease  or  dyspepsia,  under 
the  act  of  June  27,  1890.     He  died  on  the  30th  of  March,  1894. 

On  the  9th  of  December,  1895,  an  appeal  from  the  action  of  the 
Bureau  of  Pensions  was  filed,  the  contention  being  that  the  medical  and 
other  testimony  shows  that  applicant  was  disabled  for  earning  a  sup- 
port by  manual  labor. 

It  was  held  by  this  Department  in  the  decision  of  February  23, 1895. 
in^  the  pension  claim  of  John  U.  Jones  (No.  462,460),  that  when  an 
application  of  a  soldier  for  pension  is  rejected  before  his  death  it  can 
not  be  reopened  after  his  death  ;  that  a  claim  rejected  by  the  Commis- 
sioner of  Pensions  is  not  a  pending  claim  within  the  meaning  of  section 
4718  of  the  Revised  Statutes.  The  act  of  March  2,  1895,  entitled  **An 
act  to  provide  for  the  payment  of  accrued  pension  in  certain  cases," 
now  stands  in  place  of  section  4718  of  the  Revised  Statutes,  which  sec- 
tion has  been  repealed. 

The  act  of  March  2,  1896,  referred  to,  reads  as  follows : 

Be  it  enacted  by  the  Senate  and  ffaiise  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  from  and  after  the  twenty-eighth  day  of  September,  eigfateen 
hundred  and  ninety-two,  the  accnied  pension  to  the  date  of  the  death  of  any  peDsiooer, 
or  of  any  person  entitled  to  a  pension  having  an  applioation  therefor  pending,  and 
whether  a  certificate  therefor  shall  issae  prior  to  or  suhseqaent  to  the  death  of  such  peR»D, 
shall,  in  the  case  of  a  person  pensioned,  or  applying  for  pension,  on  aoooant  of  his  disa- 
bilities or  service,  be  paid,  first,  to  his  widow,  second,  if  there  is  no  widow,  to  his  child 
or  children,  ander  the  age  of  sixteen  years  at  his  death;  third,  in  case  of  a  widow,  to 
her  minor  children  under  the  ago  of  sixteen  years  at  her  death.  Such  aooraed  pension 
shall  not  be  considered  a  part  of  tho  assets  of  the  estate  of  such  deoeaaed  person,  nor  be 
liable  for  the  payment  of  the  debt«  of  said  estate  in  any  case  whatsoever,  but  shall  inure 
to  the  sole  and  exclusive  benefit  of  the  widow  or  children.  And  if  no  widow  or  child 
survive  such  pensioner,  and  in  case  of  his  last  surviving  child  who  was  such  minor  at 
his  death,  and  in  case  of  a  dependent  mother,  father,  sister,  or  brother,  no  payment  what- 
soever  of  their  accrued  pension  shall  be  made,  or  allowed  except  so  much  as  may  be 
necessary  to  reimburse  the  person  who  bore  the  expenses  of  their  last  sickness  and  borial. 
if  they  did  not  leave  sufficient  assets  to  meet  such  expense.  And  the  mailing  of  a  pen- 
sion check,  drawn  by  a  pension  agent  in  payment  of  a  pension  due,  to  the  address  of  a 
pensioner,  shall  constitute  payment  in  the  event  of  the  death  of  a  pensioner  subsequent 
to  the  execution  of  a  voucher  therefor.  And  all  prior  laws  relating  to  the  payment  of 
accrued  pension  are  hereby  repealed. 

The  claim  of  John  U.  Jones,  referred  to,  had  heen  rejected  aboat  one 
year  before  his  death  and  he  made  no  effort  to  reopen  it.  It  was  reopened 
upon  the  application  of  the  widow.  It  was  held  in  the  decision  in  said 
case  that  his  claim  having  been  rejected  and  not  reox)ened  during  his 
life  was  not  a  pending  claim  at  his  death,  and  that,  consequently,  the 
widow  had  no  title  thereunder  to  accrued  pension.  The  claim  was, 
however,  considered  upon  its  merits.  The  question  upon  which  it  was 
reopened  was  the  existence  of  disability  from  sunstroke.  As  the  only 
certificate  of  medical  examination  made  in  the  case  sets  forth  that  there 
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were  ^'  no  signs  of  sunstroke,"  it  was  held  that  the  decision  adverse  to 
the  claim  given  in  his  life  was  in  accordance  with  the  evidence,  and  the 
same  was  affirmed.  The  decision  on  the  merits  of  the  claim  is 
adhered  to. 

That  decision  was  modified  by  the  decision  of  May  23,  1896,  in  the 
pension  claim  of  Jacob  Wolhart  (8  P.  D.,  226).  The  claim  of  said 
Wolhart  was  rejected  May  8,  1887,  on  the  ground  that  he  deserted. 
During  his  life  the  War  Department  refused  to  remove  the  charge  of 
desertion.  Wolhart  died  on  the  8th  of  June,  1892.  On  the  25th  of 
July,  1895,  the  War  Department  removed  the  charge  of  desertion  stand- 
ing against  him  on  the  rolls  of  his  company.  On  the  19th  of  September, 
1895,  the  widow's  application  to  complete  said  claim  was  rejected  on 
the  ground  that  the  claim  having  been  rejected  and  not  reopened  during 
the  lifetime  of  the  soldier  it  could  not,  after  his  death,  be  reopened  by 
any  person.     Upon  appeal  from  this  decision  the  Department  held : 

First.  That  where  a  soldier's  claim  for  pension  stands  rejected,  at  the 
time  of  his  death,  on  the  ground  that  the  records  of  the  War  Depart- 
ment show  a  certain  fact  on  which  alone  the  rejection  is  based,  and  he 
applied  to  said  Department  for  correction  of  such  record,  which  is  sub- 
sequently determined  by  the  Department  to  have  been  erroneous  and 
is  corrected  accordingly,  such  claim  will  be  considered  as  pending  within 
the  meaning  of  section  4718,  Revised  Statutes,  and  of  the  act  of  March 
2, 1895,  although  it  was  never  formally  reopened  during  his  lifetime, 
and  no  application  was  made  by  him  to  the  Bureau  of  Pensions  to  have 
it  reopened. 

Second.  That  where  a  soldier's  claim  stands  rejected,  at  the  time  of 
his  death,  on  another  than  the  sole  ground  that  the  records  of  the  War 
Department  show  a  certain  fact  or  facts  and  he  made  no  effort  in  the 
Bureau  of  Pensions  to  reopen  it,  it  shall  be  considered  as  not  pending 
within  the  meaning  of  section  4718,  Revised  Statutes,  or  of  the  said  act 
of  March  2, 1895. 

It  seems  necessary,  however,  that  there  should  be  a  further  modifica- 
tion of  the  holding  that  a  rejected  claim  is  not  a  pending  claim  within 
the  meaning  of  the  law  relating  to  accrued  pension.  Certain  claims 
rejected  during  the  life  of  claimant  should  be  treated  as  cases  pending 
at  his  death.  The  claim  of  Henry  Groppe,  now  on  appeal,  was  rejected 
on  the  21st  of  March,  1894.  The  letter  from  the  Bureau  of  Pensions 
informing  the  attorney  of  the  action  of  rejection  was  dated  March  28, 
1894.  It  is  probable  that  it  was  not  received  by  him  before  the  death 
of  claimant.  But  whether  this  was  so  or  not,  there  was  evidently  no 
opportunity  for  the  filing  of  a  motion  for  reconsideration  or  an  appeal 
during  his  life.  If  the  applicant  had  been  notified  of  the  action  of  the 
Bureau  of  ^Pensions,  and  a  reasonable  time  had  elapsed  before  his  death, 
during  which  amotion  for  reconsideration  or  an  appeal  might  have  been 
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made  but  was  not,  the  ease  might  properly  have  been  treated  as  on»* 
finally  determined.  But,  under  the  circumstances  of  the  ease,  it  is  not 
proper  that  it  should  be  so  treated,  and  the  appeal  taken  on  behalf  of 
the  widow  will  be  considered. 

The  husband  was  examined  on  the  1st  of  June,  1892,  by  the  board  of 
surgeons  at  Washington,  Mo.,  who  reported  his  condition  as  follows: 

Heart  impulse  feebl}'  evident  to  palpation  onh'.  Area  slightly  increased.  First  somhA 
shortened.  Second  prolonged.  Dyspnopa  upon  exertion.  Diagnosis  dilAtation.  Rate 
four-eighteenths. 

Tongue  furred  and  fissured.  Stomach  sensitive  to  pressure.  Liver  normal.  Diagiifsis 
dyspepsia.     Bate  two-eighteenths. 

He  was  examined  on  the  0th  of  September,  1893,  by  the  board  ot 
surgeons  at  Jefferson  City,  Mo.,  who  reported  as  follows: 

Motion  slightly  limited  in  left  shoulder  joint.  No  swelling.  There  seems  tu  be  a 
slight  tenderness.  Soft  parts  normal.  Complains  of  pain  in  lumbar  moscles  and  there 
is  evidently  slight  pain  on  motion  of  these  parts.  No  atrophy.  Heart  normal  in  p^i- 
tion,  size  and  action.     Other  joints,  muscles  and  tendons  normal. 

The  aflBdavit  of  Dr.  Louis  P.  Butler  was  filed  to  show  that  applicani 
suffered  from  attacks  of  rheumatism  and  indigestion. 

But  little  objective  evidence  of  disability  was  found  by  the  examining 
surgeons.  The  evidence  does  not  show  that  the  applicant  was  perma- 
nently disabled  in  such  a  degree  as  to  materially  impair  his  ability  to 
earn  a  support  by  manual  labor.  The  action  from  which  the  appeal  i> 
taken  is  affirmed. 

The  holding  that  a  claim  rejected  during  the  life  of  the  claimant  and 
not  reopened  before  his  death,  is  not  a  pending  claim  within  the  mean- 
ing of  the  law  relating  to  accrued  pension  is  further  modified,  and  tht* 
question  whether  a  claim  rejected  during  the  life  of  claimant  and  not 
reopened  before  his  death  will,  be  determined  upon  the  facts  of  each 
particular  case,  but  a  few  suggestions  on  this  subject  may  be  made. 

When  an  appeal  has  been  taken  in  a  rejected  claim  during  the  life  of 
the  claimant,  and  the  action  of  the  Bureau  of  Pensions  rejecting  the 
same  upon  its  merits  has  been  affirmed  by  the  Department  the  question 
involved  will  generally  be  regarded  as  finally  determined,  and  the  case 
will  not,  after  the  death  of  claimant,  be  reopened  with  a  view  to  the 
allowance  of  accrued  pension. 

When  a  claim  has  been  rejected  by  the  Bureau  of  Pensions  and  a 
reasonable  time  has  elapsed  in  which  a  motion  for  reconsideration  or 
an  appeal  might  have  been  made  but  was  not,  the  case  should  be  regarded 
as  finally  determined  and  it  should  not  be  reopened  after  the  death  o( 
claimant.  The  ground  upon  which  a  claim  was  rejected  will  bear  some- 
what upon  the  question  whether  the  same  should  be  treated  after  the 
death  of  claimant  as  a  pending  claim,  and  an  invalid  claim  rejected 
during  the  life  of  claimant  on  the  ground  of  the  absence  of  evidence  of 
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disability  will  generally,  after  the  death  of  claimant,  be  treated  as  finally 
determined  by  such  rejection. 

When  a  soldier's  claim  for  pension  stands  rejected  by  the  Bureau  of 
Pensions  at  the  time  of  his  death,  on  the  ground  that  the  records  of  the 
War  Department  show  a  certain  fact  upon  whicli  alone  rejection  is  based, 
which  is  subsequently  determined  by  that  Department  to  have  been 
erroneous  and  is  corrected  accordingly,  such  claim  will  be  considered  as 
pending  within  the  meaning  of  the  act  of  March  2,  1895. 

When  in  a  case  rejected  by  the  Bureau  of  Pensions  a  sufficient  time 
did  not  elapse  between  the  action  of  rejection  and  the  death  of  claimant 
to  allow  a  reasonable  opportunity  for  the  filing  of  an  application  for  the 
reconsideration  of  the  case  by  the  Bureau  of  Pensions  or  an  appeal  to 
this  Department,  the  case  should  be  treated  for  a  reasonable  time  after 
the  death  of  claimant  as  a  case  pending  at  the  date  of  death.  But  a 
case  in  which  an  adverse  decision  has  been,  by  the  continued  silence  of 
the  parties  to  whom  accrued  pension  would  be  payable,  acquiesced  in 
for  a  considerable  period  after  the  death  of  claimant,  should  be  regarded 
as  finally  determined.  When  from  the  circumstances  of  the  case  it  may 
reasonably  be  inferred  that  it  had  been  abandoned,  it  should  not,  after 
death  of  claimant,  be  regarded  as  a  pending  claim. 


attorxeys-guakdiansiiip-practice-declauatiox. 

Minors  of  John  W.  Dine. 

In  a  claim  for  a  minor's  pension  under  the  act  of  June  27,  189<),  an  attorney  complies  with 
the  rules  of  practice  if  he  files  letters  of  guardianship  at  any  time  befVu'-c  the  caje 
is  ready  for  adjudication  upon  its  merits. 

Amjsfant   Secretary   John    M.    Reynohh   to    the    Commissioner   of    Pemiona^ 

October  10,   1896. 

W.  C.  &  M.  Frazer,  of  Kan.sas  City,  Mo.,  August  8, 1896,  appealed  in 
the  matter  of  recognition  in  the  claim  for  a  helpless  minor's  pension 
under  the  act  of  June  27,  1890,  in  behalf  of  Cora  V.  Dine,  child  of 
John  W.  Dine,  late  of  Company  C,  Forty-first  Illinois  Volunteers 
(Certificate  No.  239,549). 

October  22,  1894,  appellants  filed  the  original  declaration.  They 
filed  no  evidence  until  May  23,  1896,  when  they  filed  the  claimant's 
affidavit. 

L.  C.  Wood  &  Co.,  of  Washington,  D.  C,  March  30,  1896,  filed  a 
duplicate  declaration,  and  on  the  same  day  they  filed  letters  of  guard- 
ianship. 

The  appellants  were  denied  further  recognition  upon  the  ground  that 
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they  failed  to  file  the  necessary  evidence  to  establish  the  case ;  and  also 
failed  to  file  letters  of  guardianship,  as  the  child  claimed  for  is  still  a 
minor. 

The  declaration  in  this  case,  filed  by  the  appellants,  was  execnted  by 
Sarah  J.  Dine,  the  mother  and  the  guardian  of  the  minor. 

In  the  case  of  Simon  P.  Showalters  (7  P.  D.,  478),  I  held  that— 

Under  the  act  of  Jane  27,  1890,  a  minor  may  file  a  declaration  and  proeecnte  his 
claim  in  person,  by  guardian  or  next  friend. 

In  that  case  mother  of  the  claimant,  who  had  not  been  appointed 
guardian,  applied  as  guardian.    It  was  held  that — 

In  such  cases  it  will  be  considered  that  the  application  is  made  by  the  next  friend  of 
the  minor. 

It  was  further  held  that — 

Before  payment  of  the  minor's  pension  a  guardian  must  be  appointed,  and  when 
qnolified  to  act  the  pension  should  be  paid  to  him  as  under  the  general  law. 

In  view  of  the  foregoing  it  can  not  now  be  consistently  held  that  an 
attorney  would  become  in  neglect  by  failing  to  file  letters  of  guardian- 
ship where  application  is  made  by  the  minor's  mother  as  goardian. 
For  the  declaration  is  a  valid  one,  and,  as  evidence  of  the  guardianship 
in  such  cases  need  not  be  filed  until  the  claim  is  ready  for  adjudication, 
there  is  no  ground  upon  which  neglect  can  be  assigned  until  the  allotted 
time  for  filing  proof  of  guardianship  has  expired. 

The  appellants  have  filed  no  evidence  except  that  noted.  They  con- 
tend that  it  was  only  necessary  to  hold  a  medical  examination,  and 
that  the  filing  of  a  declaration  completed  the  claim  so  far  as  the  ser- 
vices of  an  attorney  were  required. 

It  appears  that  the  declaration  filed  by  the  appellants  is  a  valid  one, 
and. that  the  time  allotted  for  filing  of  letters  of  guardianship  and  cer- 
tificate has  not  expired.  Therefore,  as  the  appellants  are  not  in  neglect, 
the  action  of  the  Bureau  is  overruled. 


MARRIAGE-DIVORCE-EVIDENCE. 

LoDisKA  C.  Hyer  (wibow). 

Claimant  married  the  soldier  in  1865  or  1866,  in  the  State  of  New  York,  and  lived  wi^ 
him  as  hi8  wife  in  that  State  to  the  time  of  his  death  in  1893.  One  Sarah  Bntler, 
who  is  now  the  wife  of  one  Benham,  testified  that  she  was  married  to  said  soldier 
ten  years  before  the  war  by  a  Baptist  minister,  bnt  that  jast  prior  to  her  marriage 
to  Benham  in  1864  she  procured  a  divorce  from  said  soldier  through  an  attorney  in 
New  York  City,  but  that  she  ooold  not  find  the  decree.  No  record  of  such  divorce 
has  been  found. 

Held,  That  as  the  evidence  of  previous  marriage  rests  on  the  same  testimony  as  the 
evidence  of  divorce,  under  the  circumstances,  and  the  decisions  of  the  courts  of 
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New  York  and  the  Supreme  Court  of  the  Unite<l  States,  claimant's  marriage  to 
soldier  may,  as  the  case  now  stands,  be  held  valid;  bnt  as  the  case  appears  to  l>e 
sasoeptible  of  farther  proof,  the  same  is  reopened  ibr  farther  special  examination. 

Assistant    Secretary  John    M,   Reynolds    to    the    Commissioner    of  PenttionSy 

October  10,  1896. 

Claimant  filed  her  widow's  claim  on  July  24,  1893,  under  the  act  of 
June  27,  1890.  Same  was  rejected  February  24,  1896,  on  the  ground 
that  the  claimant  was  not  the  legal  widow  of  soldier.  An  appeal  filed 
March  9,  1896,  alleged  that  rejection  is  contrary  to  law  and  fact. 

The  history  of  this  case  is  as  follows : 

Lodiska  C.  Wilbur  married  one  Martin  Green  in  the  year  1854.  He 
died  in  service,  and  his  widow,  the  said  Lodiska,  was  pensioned  there- 
for. She  remarried  in  the  fall  of  either  1866  or  1866  one  Albert  Hyer, 
and  upon  said  Hyer's  death  in  1893  she  applied  for  widow's  pension. 
It  appeared  upon  a  comparison  of  dates  that  she  had  drawn  pension 
and  bounty  money  as  the  widow  of  Green  for  a  period  of  time  after 
she  stated  that  she  had  married  Hyer,  and  the  case  was  sent  out  for 
special  examination  as  to  fraud.  Claimant  stoutly  denies  that  she 
ever  received  any  pension  money  as  the  widow  of  Green  after  slie 
became  the  wife  of  Hyer,  but  on  account  of  the  lapse  of  time  and  death 
of  witnesses,  etc.,  it  was  impossible  to  establish  facts.  The  conclusion, 
however,  seems  to  have  been  justly  arrived  at,  that  there  was  no  fraud- 
ulent intent  on  claimant's  part,  even  if  she  did  receive  the  money  after 
her  marriage  with  Hyer,  and  that  the  credibility  of  her  testimony  is 
not  afibcted  by  reason  of  the  foregoing.  Any  expression  of  opinion, 
however,  as  to  fraud  committed  is  expressly  disclaimed,  that  feature 
of  the  case  being  only  mentioned,  as  it  was  during  the  examination 
conducted  with  a  view  to  settling  that  point  that  the  foundation  of 
the  rejection  of  present  claim  was  laid.  It  was  well  established  during 
said  examination  that  Lodiska  Green,  widow,  married  Albert  Hyer  in 
September,  1865  or  1866,  probably  1865,  and  it  was  also  shown  that  for 
at  least  two  years  previous  to  Hyer's  enlistment  said  Hyer  was  living 
with  one  Sarah  Butler.  They  worked  in  the  same  hotel  at  that  time, 
leaving  one  day  with  the  announced  intention  of  being  married.  They 
returned  in  a  couple  of  days,  stated  that  they  were  married,  although 
no  record  is  found  (none  being  necessary  at  that  date),  and  lived  there- 
after as  man  and  wife.  Some  years  previous  to  this  Sarah  Butler  had 
given  birth  to  a  child.  It  was  presumed  to  be  the  child  of  one  Benham, 
who  had  left  her,  and  to  whom  she  had  not  at  that  time  been  married. 
In  August,  1862,  soldier  enlisted.  He  was  discharged  in  August,  1865, 
and  there  is  evidence  to  show  that  Hyer,  after  his  discharge,  caused  the 
arrest  of  his  reputed  wife  for  larceny  of  his  clothing  and  furniture,  and 
claimant  states  that  she,  Sarah,  swore  at  her  trial,  that  she  and  H^^er 
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had  never  been  married.  Claimant^  either  that  fall  or  tlie  next,  was  mar- 
ried to  Hyer.  Tliere  is  do  j  udicial  record  of  the  marriage  l>etween  claim- 
ant and  H3'er,  none*  being  necessary  in  the  State  of  New  York  at  that 
time,  and  claimant  swears  that  she  turned  her  marriage  certificate  over 
to  her  attorney'  to  file  in  her  pension  claim  and  that  she  has  not  seen  it 
since.  This  marriage,  however,  is  unquestionabh'  established  by  wit- 
nesses and  bible  records,  and  was  performed  at  Gilbertsville,  N.  Y.,  hy 
the  Rev.  Schofield.  Claimant  states  that  before  this  celebration  she 
questioned  soldier  as  to  his  reported  marriage  with  Sarah  Butler,  and 
he  denied  that  he  was  ever  married  to  her,  but  stated  that  she  was  his 
mistress.  Claimant  has  borne  four  children  to  soldier  (the  oldest  having 
been  born  doubtless  in  1866)  two  others  of  whom  make  aflfidavits  in 
this  case. 

Upon  investigation  Sarah  Butler  was  found  in  Utica,  N.  Y.  She  stales 
in  substance  that  she  was  married  to  Albert  Hyer  by  a  Baptist  minister 
at  least  ten  years  before  the  war;  that  she  had  a  certificate  of  marriage 
but  does  not  know  whatever  became  of  it ;  that  she  lived  with  Hyer 
as  his  wife  until  the  war  broke  out ;  that  she  never  lived  with  him  after 
the  war,  and  that  she  procured  a  divorce  from  him  through  an  attorney 
in  New  York  City  by  the  name  of  Madison ;  that  she  had  a  copy  of 
the  decree  but  does  not  know  where  it  is.  She  exhibited  her  marriage 
certificate  to  Benham,  dated  May  7,  1864,  New  York  City.  She  state> 
that  her  divorce  was  obtained  just  before  she  married  Benham.  It 
should  be  noted  that  all  affiants  are  of  unquestioned  reputation  for  truth 
and  that  Mrs.  Benham  is  of  excellent  general  repute.  Statements  by 
the  dead  soldier,  however,  are  not  considered  by  those  who  knew  him 
as  reliable.  If  the  rejection  of  this  claim  as  it  now  stands  is  to  be  sus- 
tained, it  must  be  upon  the  theory  that  there  was  either  a  common  law 
or  ceremonial  marriage  between  Sarah  Butler  and  Albert  Hyer  previou> 
to  1862,  from  which  there  was  no  divorce. 

Was  there  a  common-law  marriage  ?  Proofs  vary  as  to  what  con- 
stitutes a  common-law  marriage  in  the  State  of  Xew  York.  The  special 
examiner  who  investigated  this  feature  believes  tliat  a  common-law 
marriage  has  been  made  out  on  account  of  the  acknowledged  general 
reputation,  statements,  and  cohabitation  of  the  parties.  Proof  of  these 
three  facts  combined  will  generally  be  held  to  be  sufficient  at  the  instance 
of  third  parties  who  seek  redress  by  reason  of  the  existence  of  such 
facts  as  creditors,  children,  etc.;  but  when  it  comes  only  to  a  question 
as  between  the  parties  themselves,  and  no  question  is  raised  by  those 
who  claim  injury  by  having  regarded  the  parties  as  married,  then  a 
different  principle  is  involved  and  the  actual  bona  fide  intent  of  the 
parties  themselves  becomes  the  controlling  factor.  Representation, 
reputation,  and  cohabitation  are  sometimes  sufficient  (9  Paige,  N.  Y. 
Ch.,  611 ;  and  O'Gara  r.  Eisenlohr,  38  X.  Y.,  296).     I  do  not  not  think 
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that  a  common-law  marriage  could  be  presumed  in  this  case,  especially 
in  the  light  of  the  other  evidence  which,  if  in  favor  of  a  marriage,  tends 
toward  a  ceremonial  one. 

Was  there  a  ceremonial  marriage?  Sarah  Butler,  one  of  the  parties, 
says  emphatically  that  there  was.  She  has  no  marriage  certificate,  but 
sa^^s  that  at  one  time  she  did  have.  She  tells  virtually  the  same  story 
as  to  details  that  she  told  her  acquaintances  over  thirty  years  ago,  and 
it  is  upon  her  testimony  that  the  most  weight  should  be  placed,  her's 
being  direct  and  all  others  hearsay.  She  is  reported  by  the  special 
examiner  to  be  a  woman  of  excellent  reputation,  and  he  states  that  from 
her  manner  and  general  demeanor  ^*  I  am  convinced  that  she  spoke  the 
truth."  Such  a  statement  from  one  who  had  the  witness  before  him  i& 
entitled  to  great  consideration.  She  goes  on  to*  state  that  before  the 
soldier  came  back  from  the  war  she  procured  a  divorce  from  him  and 
immediately  married  her  present  husband,  with  whom  she  has  lived  for 
over  thirt}'  years.  Search  has  been  had  in  the  courts  of  New  York  City 
and  of  Chenango  and  Otsego  Counties  for  said  decree  of  divorce,  but  I 
do  not  conceive  it  to  be  necessary  that  she  must  have  prosecuted  her 
suit  either  in  that  city  or  in  that  State. 

She  testifies  that  she  obtained  her  decree  before  he  came  back  from 
his  army  service.  I  do  not  think  that  a  failure  to  find  a  decree  of 
divorce  either  in  New  York  City  or  in  the  two  mentioned  counties 
should  conclude  the  case.  She  states  that  she  was  divorced.  So  long 
as  she  is  alive  and  bears  an  unquestioned  reputation  for  truth  her  testi- 
mony must  be  accepted  in  the  case  in  preference  to  any  amount  of 
hearsay  evidence,  and  it  is  upon  her  testimony  practically  that  we  must 
rely  for  proof  of  ceremonial  marriage  with  Hyer ;  for  the  same  reason 
that  we  accept  her  testimony  in  that  particular,  we  must  accept  it  as  to 
divorce,  unless  there  is  something  in  the  circumstances  of  the  case  to 
the  contrary ;  as  to  this,  as  the  case  stands,  the  presumptions  are  all 
with  her,  but  I  believe  them  to  be  capable  of  being  fortified  by  proof  of 
same  nature.  Her  husband,  Benham,  at  that  time  (in  1864)  knew  of 
the  connection  between  his  proposed  wife  and  Hyer,  and  it  is  not  to  be 
presumed  that  he  would  be  either  a  party  to  a  bigamous  marriage  or 
an  adulterous  cohabitation,  neither  would  the  same  be  presumed  against 
the  woman  he  married.  But  the  examination  of  Mrs.  Benham  did  not 
go  far  enough  to  settle  the  case  either  pro  or  con. 

It  is  a  well  accepted  doctrine  that  when  once  a  ceremonial  marriage 
has  been  shown  in  evidence,  that  the  law  raises  a  very  strong  presump- 
tion of  its  legality  that  increases  with  the  lapse  of  time  during  which 
the  parties  occupy  the  relation  of  man  and  wife,  and  which  can  only 
be  overthrown  by  the  proof  of  strong  and  convincing  facts  to  the  con- 
trary. This  doctrine  rests  upon  two  strong  presumptions  which  are 
founded  upon  public  policy  as  well  as  good  morals,  and  goes  to  the  root 
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of  society  and  its  relation  to  the  Grovemment.  They  are  the  presump- 
tion of  innocence,  and  the  presumption  that  officials  have  done  their 
duty.  (1  Bishop  Mar.  Div.  and  Sep.,  Chap.  XXXI ;  and  Stewart  on 
M.  and  D.,  Chap.  XVIII.)  In  the  following  out  of  these  presumptions 
the  courts  of  the  States  of  Iowa,  Blanchard  v.  Lambert  (43  Iowa,  228), 
and  Mississippi,  Hull  v.  Rawles  (27  Miss.,  471),  courts  of  other  States 
having  signified  their  willingness  to  so  hold,  have  gone  so  far  as  to  pre- 
sume a  divorce  without  evidence  in  order  to  hold  a  marriage  valid.  So 
strongly  does  the  law  uphold  the  legality  of  a  marriage  that  it  has 
resulted  in  the  maxim  semper  prsesumitur  pro  matrimonio.  But,  how- 
ever the  general  doctrine  may  be,  or  the  courts  in  other  States  have 
held,  the  courts  of  New  York,  under  whose  jurisdiction  the  interested 
parties  to  the  case-  at  bar  have  always  resided,  have  laid  down  the 
doctrine  in  unequivocal  language.  A  long  line  of  cases,  both  in  chan- 
cery and  in  law,  reiterate  the  doctrine  heretofore  set  out  and  without 
enlarging  upon  this  phase  of  the  question  by  numerous  citations  and 
quotations  it  is  sufficient  to  quote  from  the  leading  case  of  Caujolle  v. 
Ferric  (23  N.  Y.,  90),  in  which  Denio,  J.,  says: 

This  is  part  of  that  great  rule  which  supposes  legality  rather  than  criire,  and  demands 
a  construction  of  evidence  as  well  as  written  langoage  that  the  thing  may  rather  have 
effect  than  be  destroyed. 

This  expression  in  that  case  went  only  to  the  presumption  of  inno- 
cence, but  it  is  readily  seen  that  the  court  of  last  resort  in  New  York 
State  carries  the  doctrine  to  a  great  length,  when  it  states  that  it  demands 
a  construction  of  evidence  as  well  as  written  language  so  that  a  mar- 
riage may  be  upheld.  In  one  of  the  numerous  suits  of  Mrs.  Gaines  in 
the  United  States  courts,  the  question  arose  as  to  whether  Mrs.  Gaines 
was  the  lawful  heir  of  David  Clark,  inasmuch  as  her  mother  (Zuline), 
previous  to  her  marriage  with  Clark,  had  been  married  to  De  Grange. 
It  was  practically  upon  the  testimony  of  one  witness  who  testified  that 
she  knew  De  Grange's  former  wife,  and  that  De  Grange  had  told  witness 
that  when  he  married  Mrs.  Gaines'  mother  he  had  an  undivoroed  wife 
living,  that  our  supreme  court  reversed  the  lower  court,  and  held  that 
there  was  a  valid  marriage  between  Clark  and  Mrs.  Gaines'  mother, 
thus  virtuously  allowing  the  hearsay  evidence  of  one  witness  to  estab- 
lish the  validity  of  a  ceremonial  marriage.  As  to  this  testimony  the 
court  said : 

The  credit  of  this  witness  is  nnassailed.  Here  then  is  proof  enougli  of  a  subsisting 
marriage  between  De  Grange  and  another  female,  when  he  married  Mrs.  Gaines'  mother, 
to  invalidate  the  latter.     (Patterson  v.  Gaines  6  How.,  582.) 

This  latter  case  is  cited  to  show  how  far  our  supreme  court  has  gone 
in  upholding  the  validity  of  marriage,  where  such  marriage  has  been 
proved,  followed  by  cohabitation  and  issue.  The  certificate  of  marriage 
between  Benham  and  his  wife  recites  one  of  the  parties  as  Miss  Sarah 
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Batler,  which  might  lend  color  to  an  opposite  conclueion  as  a  suspicious 
circumstance,  still  divorced  women  often  resume  their  maiden  names 
and  the  question  raised  is  but  a  possibility,  and  to  again  quote  the 
Oaines  case,  supra : 

Poesibilities  are  the  enemies  of  troth.  *  *  *  They  have  do  standiDg  in  law  agaiost 
A  violeDt  presnmption  which  is  plena  probatio. 

In  view  of  the  fact  that  Mrs.  Benham  is  a  witness  of  imdoubted 
integrity,  and  that  as  we  accept  proof  of  the  previous  marriage  of  Hyer 
apon  her  testimony,  so  must  we  accept,  as  the  case  now  slands,  the  fact 
of  the  divorce  upon  the  same  testimony ;  the  showing  that  a  decree  of 
divorce  has  not  been  found  either  in  the  record  of  New  York  City  or  in 
Otsego  County  or  Chenango  County,  is  not  sufficient  to  overthrow  either 
her  direct  statement  or  the  cogent  presumption  of  law  that  attaches, 
but  as  I  have  said,  I  believe  the  caae  susceptible  of  further  proof.  Both 
Mr.  and  Mrs.  Benham  should  be  closely  examined  as  to  facts  and  details 
connected  with  the  alleged  divorce,  and  such  examination  may  shed 
considerable  light  upon  the  case  which  now  rests  largely  upon  presump- 
tions. Search  'should  also  be  made  for  the  attorney  Madison.  A  case 
should  not  be  decided  upon  disputable  presumptions  of  law  if  it  is  pos- 
sible to  rest  the  decision  upon  fact. 

The  action  appealed  from  is  set  aside,  and  the  case  reopened  for 
farther  special  examination  and  procedure. 


fee-one  claim  one  fee. 

Minors  of  Robert  C.  Banker  (claimant). 
James  A.  Mayhew  (atiorney). 

1.  As  the  appellant  has  received  the  stipulated  fee  he  is  oot  entitled  to  an  additional  one. 

2.  Cases  of  Sarah  Clark  (7  P.  D.,  47),  and  Hattie  G.  Dyer  (7  P.  D.,  160),  affirmed. 

Assistant   Secretary   John   if.   Reynolds   to   the    Commissioner   of  Pensions, 

October  10,  1896. 

James  A.  Mayhew,  of  Plainview,  Ohio,  August  24,  1896,  appealed  in 
the  matter  of  fee  on  the  supplemental  issue  of  August  11,  1896,  in  the 
claim  under  the  general  law  of  the  widow  and  minors  of  Robert  C. 
Banker,  Company  A,  One  hundred  and  seventy-second  Ohio  National 
Guards  (Certificate  No.  275,728). 

The  original  widow's  declaration  was  filed  June  7,  1889,  in  which 
pension  was  claimed  on  account  of  children  by  a  former  marriage  of 
the  soldier.  The  claim  was  allowed  on  September  25, 1890,  on  account 
of  the  widow  and  her  children  by  the  soldier,  but  no  pension  was  allowed 


Digitized  by 


Google 


3()4  DECISIONS    RELATt\(;    TO    PENSIONS. 

on  account  of  the  children  by  a  former  marriage.     The  appellant  was 
the  attorney  in  the  case,  and  was  paid  a  fee  of  $25. 

August  24,  1891,  appellant  filed  a  supplemental  claim  for  increase  on 
account  of  the  minors  by  the  former  marriage.  He  afterwards  filed 
evidence  which  established  their  title,  and  on  August  11,  1896,  a  sup- 
plemental certificate  issued  to  allow  increase  for  them.  On  this  issue 
no  fee  was  certified  to  the  appellant,  hence  this  appeal. 

The  Department  has  held  that  several  applications  for  pension  in 
behalf  of  a  widow  and  the  minors  of  a  soldier  on  account  of  his  mili- 
tary service  and  death  constitute  but  a  single  claim,  and  has  invariably 
held  that  where  the  applications  are  made  through  the  same  attorney^ 
but  one  fee  can  be  allowed. 

In  the  case  of  Sarah  Clark  (7  P.  D.,  47),  and  Hattie  G.  Dyer  (7  P. 
D.,  160),  the  facts  were  similar  to  those  arising  in  the  case  at  bar. 
and  in  each  it  was  held  in  eflFect  that  a  second  fee  could  not  be  allowed 
for  securing  increase  of  pension  in  behalf  of  the  children  of  the  soldier 
by  a  former  marriage,  where  issue  had  been  made  on  account  of  the 
widow  and  her  children  by  the  soldier,  and  both  applications  were  filed 
by  the  same  attorney.  This  rule  still  meets  with  the  approbation  of 
the  Department,  therefore  the  action  of  the  Bureau  is  affirmed. 


evidence-record-ouigix. 
John  R.  Jones. 

1.  Neither  record  nor  medical  evideuce  of  incurrence  or  treatment  in  service  are  abso- 

lutely essential  to  prove  service  origin;  but  an  absence  of  sach  evidence  slioald  he 
satisfactorily  nccounted  for,  as  a  claim  must  be  established  by  the  best  evidence  of 
M'hich  the  case  in  its  nature  is  susceptible. 

2.  The  absence  of  record  or  medical  evidence  showing  existence  of  and  treatment  in 

the  service  for  a  disabling  cause,  alleged  as  a  basis  of  pension,  may,  under  certain 
circumstances,  be  a  valid  and  legal  ground  for  rejection. 

Assistant    Secretary    John   M.   Reynolds  to   the    Commissioner   of    Pensions, 

October  10,  1896. 

This  is  an  appeal  filed  July  13,  1896,  from  the  rejection  October  15. 
1894,  of  a  claim  under  the  general  law  (Certificate  No.  534,212),  decla- 
ration having  been  filed  September  1,  1884.  The  declaration  alleges 
rheumatism ;  the  rejection  is  on  the  ground  of  no  record  and  no  satis- 
factory proof  of  service  origin,  although  aided  by  special  examination. 

The  appeal  is  based  upon  the  allegation  that  neither  a  record,  nor 
medical  evidence  of  disease  in  service  is  essential  to  establish  service 
origin,  that  evidence  on  file  does  establish  incurrence  and  continuance 
as  alleged.     A  further  ground  of  appeal  is  that,  no  reference  being 
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made  to  disease  of  lungs  or  breast  alleged  in  supplemental  affidavit,  it 
is  concluded  that  said  alleged  disabilities  were  not  considered. 

Attorney  is  in  error  as  to  the  last  contention.  Rheumatism  was 
alleged  to  be  the  result  of  said  disabilities,  and  in  considering  rheuma- 
tism as  a  result,  the  alleged  causes  of  said  rheumatism  were  considered, 
and  are  embraced  in  the  rejection. 

It  is  true,  as  attorney  contends,  that  record  or  medical  evidence  of 
incurrence  or  treatment  in  service  is  not  an  absolute  necessity  to  prove 
service  origin  ;  still  either  their  presence  or  absence  may  go  very  far  in 
makjng  out  a  case  for  admission  or  rejection.  The  absence  of  certain 
essential  testimony,  and  the  inability  of  claimant  to  produce  it,  may, 
under  proper  circumstances,  be  a  perfectly  valid  and  legal  ground  for 
the  rejection  of  a  claim. 

The  presumption  certainly  is  that  if  a  soldier  suffers  from  any  disease 
or  injury  in  a  degree  that  incapacitates  him  for  service  he  will  be  given 
medical  treatment  by  those  in  authority,  and  the  presumption  goes 
further,  and  is  that  a  record  of  such  disability  and  treatment  therefor 
will  be  made.  It  therefore  follows  that  a  presumption  attaches  against 
an  allegation  of  severe  injury  or  illness  in  service,  not  found  of  record, 
or  not  strengthened  by  medical  evidence,  unless  the  lack  of  said  record 
and  medical  evidence  is  satisfactorily  accounted  for. 

Things  established  by  competent  and  satisfactory  evidence  are  said 
to  be  proved.  Satisfactory  evidence  is  but  another  name  for  sufficient 
evidence,  and  means — 

That  amoQDt  of  proof  which  ordinarily  satisfies  an  unprejudiced  mind  beyond 
reasonable  doubt.     (1  Greenleaf  Ev.,  Sec.  4.) 

In  the  case  at  bar  the  record  shows  that  no  regimental  hospital 
records  are  on  file  which  satisfactorily  accounts  for  its  absence,  and  no 
presumption  attaches  against  the  claim  by  reason  of  no  record.  The 
best  evidence,  therefore,  not  being  capable  of  production,  the  next  best 
is  that  of  treatment  during  service.  Claimant  states  that  he  believes 
that  the  surgeon  who  treated  him  during  service  is  dead. 

He  does  not  allege,  and  makes  no  showing  whatever,  that  he  has 
endeavored  to  locate  said  surgeon.  He  thus  does  not  satisfactorily 
account  for  the  non-production  of  the  next  best  evidence  that  the 
claim  is  capable  of,  and  by  his  own  act  allows  a  presumption  to  attach 
against  his  claim. 

Mr.  Greenleaf  states,  as  the  fourth  rule  with  production  of  evidence, 
that  it  must  be — 

The  best  eyidence  of  which  the  case  in  its  nature  is  susceptible. 

And  unless  a  satisfactory  reason  is  shown  why  such  evidence  is  not 
produced  the  case  must  fail  for  that  lack.     Now,  it  is  not  contended 
that  strict  rules  of  evidence  shall  be  applied  to  pension  cases ;  on  the 
p.  D.— VOL.   8 20 
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contrary,  great  liberty  is  and  should  be  allowed,  but  fundamental  prin- 
ciples may,  nevertheless,  and  ought  to  apply.  The  Government  records 
are  open  to  claimants,  and  he  has  had  the  benefit  of  a  special  examina- 
tion, yet  he  does  not  request  that  the  regimental  surgeon,  Dr.  Gardener, 
be  asked  to  testify,  simply  stating  that  the  said  surgeon  did  nothing 
but  give  him  some  liniment.  It  is  apparent,  I  think,  that  claimant  i^ 
satisfied  to  make  his  proof  by  secondary  evidence,  viz,  that  of  com- 
rades. His  captain  remembers  him,  but  recalls  no  sickness  or  disa- 
bility  but  that  of  the  measles.  His  corporal  remembers  him,  but  does 
not  recall  any  disability,  except  that  claimant  got  into  an  altercation 
with  a  comrade  and  was  struck  on  the  head.  Other  comrades  remem- 
ber that  he  had  the  measles,  and  some  remember  that  he  complained 
of  his  chest  and  had  a  cough.  The  different  medical  examinations  of 
claimant  show  that  his  heart  is  affected,  and  he  is  now  in  an  insam- 
asylum,  but  an  examination  at  that  institution  fails  to  show  any  indi- 
cation of  rheumatism.  It  is  apparent  that  insanity  is  an  hereditary 
trait  in  claimant's  family,  and  that  alleged  disability  has  nothing  what- 
ever to  do  with  his  mental  condition. 

I  can  not  find  anything  in  the  evidence  that  would  warrant  a  belief, 
much  less  a  conclusion,  that  claimant  incurred  rheumatism  in  the 
service,  or  has  suffered  from  it  in  an  appreciable  degree  at  any  time 
since  discharge. 

The  action  appealed  from  is  affirmed. 


minors-insane  minors-act  junk  «7,  1800. 

Minors  of  William  F.  Peitit. 

The  third  section  of  the  act  of  June  27,  1890,  makes  no  grant  of  a  pension  to  an  ia^ne, 
idiotic,  or  permanently  helpless  child  of  a  deceased  soldier  who  is  over  the  age  of 
16  years,  but  provides  only  for  the  continuance  of  a  pension  heretofore  grantetl.  oi 
hereafter  to  be  granted  to  such  a  minor  child  under  the  age  of  16  years,  or  to  a  nHdow 
on  its  aoconut. 

Assistant  Secretary  John    M.   Reynolds  to    the    Commissioner   of   Pensiom. 

October  10,  1896. 

September  18,  1894,  George  T.  Pettit,  as  guardian  of  George  F. 
Pettit,  minor  child  of  William  F.  Pettit,  deceased,  late  of  Company  G, 
Sixteenth  New  York  Volunteers,  filed  a  claim  under  the  third  section 
of  the  act  of  June  27,  1890,  in  behalf  of  said  child. 

Said  claim  was  rejected  December  22,  1894,  on  the  ground  that  such 
child  was  never  on  the  pension  roll,  and  was  over  the  age  of  16  yeai^ 
when  the  claim  was  filed ;  fi'om  which  action  an  appeal  was  filed  August 
17,  1896. 
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Said  idiotic  child's  father,  the  soldier,  enlisted  October  3,  1864,  was 
discharged  September  21,  1865,  and  was  killed  in  a  railroad  accident 
January  26,  1866. 

The  widow  filed  a  claim  for  pension  under  the  act  of  June  27,  1890, 
in  her  own  right,  August  27,  1890,  but  made  no  claim  for  pension  on 
account  of  said  child.  Pension  was  granted  her  December  3,  1891,  at 
S8  per  month,  which  she  still  enjoys. 

It  appears  that  appellant's  ward  is  over  35  years  old  and  has  been 
idiotic  since  birth,  but  the  widow  has  never  drawn  pension  on  its 
account,  and  the  child  can  not  be  pensioned  in  its  own  right.  There  is 
no  provision  of  law  by  which  a  minor,  or  idiotic,  or  insane  child  of  a 
soldier  can  be  pensioned  in  its  own  right  while  its  mother,  who  is  the 
widow  of  the  soldier,  survives  and  has  not  remarried.  This  was  held  in 
the  case  of  the  minors  of  Lafayette  G.  Howard  (ant.,  230),  decided 
June  30,  1896. 

Section  3  of  the  act  of  June  27,  1890,  under  which  this  claim  is 
filed,  does  not  provide  for  pensioning  the  children  of  soldiers  over  the 
age  of  16  years  on  the  ground  alone  that  they  are  idiotic,  insane,  or 
otherwise  permanently  helpless. 

It  provides  that  in  case  of  the  death  or  remarriage  of  the  widow, 
leaving  a  child  or  children  of  such  officer  or  enlisted  man  under  the 
age  of  16  years,  such  pension  (as  would  be  paid  the  widow)  shall  be 
paid  such  child  or  children  until  the  age  of  16 — 

Provided  J  That  in  case  a  minor  child  is  insaue,  idiotic,  or  otherwise  permanently  help- 
less, the  pension  shall  continue  daring  the  life  of  said  child,  or  during  the  period  of 
such  disability. 

This  statute  only  provides  for  the  continuance  of  a  pension  already 
granted  or  hereafter  to  be  granted  to  a  minor  under  16  years  of  age,  or 
to  the  widow  on  its  account.  It  makes  no  grant  direct  to  a  child  of  the 
soldier  who  is  over  16  years  of  age,  but  provides  that  when  the  pension 
is  granted  to  such  minor,  or  to  the  widow  on  its  account,  who  is  insane, 
idiotic,  or  permanently  helpless,  such  pension  shall  continue  during  the 
life  of  such  child  or  during  the  continuance  of  the  disability. 

No  pension  having  been  granted  this  child,  nor  to  the  widow  on  its 
account,  while  it  was  under  the  age  of  16  years,  and  no  right  to  a 
pension  having  accrued  to  it  during  its  minority,  there  is  no  provision 
of  law  by  which  it  can  now  be  pensioned  as  the  surviving  child  of 
soldier. 

Your  action  is,  therefore,  affirmed. 
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DI8LOYALTY-SECTIOX  4716,  REVISED  STATUTES. 

Anastatic  Capella. 

The  admissions  of  this  appellant  under  oath,  as  well  as  the  other  evidence  in  this  ca>e, 
show  that  he  rendered  voluntary  service  in  the  Confederate  army  during  the  lai<f 
war  of  the  rehellion,  and,  consequently,  his  title  to  pension  is  haired  hy  the  pn»- 
visions  of  section  4716,  Revised  Statutes. 

Assistant  Secretary  John   M,   Reynolds    to    the    Commissioner  of   Pensions, 

October  10,  1896. 

This  appellant  filed  in  your  Bureau  on  August  23,  1880,  an  applica- 
tion for  pension  under  the  provisions  of  the  general  law  based  on  rupture, 
alleged  to  have  been  incurred  in  line  of  duty  while  serving  as  a  private 
in  the  company  of  Capt.  R.  D.  Michler,  Independent  Florida  Mounted 
Volunteers,  during  the  Indian  war  of  1857-^58,  at  Fort  Pierce,  Fla..  in 
the  year  1858,  which  was  rejected  on  June  11,  1891,  upon  the  grouud 
that  he  wa§  shown  to  have  rendered  voluntary  service  in  the  Con  federate- 
army  during  the  late  war  of  the  rebellion,  and  his  title  to  pension  ^va^ 
barred  by  the  provisions  of  section  4716,  Revised  Statutes.  From  ^w'uX 
action  appeal  was  taken  August  28,  1896. 

The  evidence  in  this  case  shows  that  this  appellant  was  conscripte'l 
by  the  Confederate  authorities  in  June,  1862,  and  served  in  Captain 
Wescott's  company  of  Partisan  Rangers,  Confederate  States  Amiv, 
from  that  time  until  some  time  late  in  the  winter  of  1864,  when  lit- 
deserted.  It  appears  from  his  own  testimony  before  a  special  exaniinn 
however,  that  he  had  been  living,  just  prior  to  the  time  he  was  con- 
scripted, in  St.  Augustine,  Fla.,  which  was  at  that  time  in  the  possession 
of  the  forces  of  the  United  States,  and  that  he  voluntarily  left,  that 
place  and  entered  the  Confederate  lines,  and  placed  himself  in  the  power 
of  the  Confederate  authorities  to  avoid  "arrest  and  persecution"  by  the 
Federal  authorities.  He  also  states  that  after  he  was  conscriptetl  lie 
was  given  his  choice  by  the  enrolling  officer  of  volunteering  in  Captain 
Wescott's  company  or  of  being  sent  to  a  conscript  camp  in  northern 
Florida,  and  that  he  chose  the  former  alternative  and  joined  said  com- 
pany. The  testimony  further  shows  that  during  the  time  this  appellant 
belonged  to  it  Captain  Wescott's  company  was  a  body  of  irregular  troojis 
("bushwhackers"),  in  which  but  little  semblance  of  militar}-  drill  or 
discipline  was  maintained,  who  were  accustomed  to  move  around  that 
section  of  the  country  in  small  squads  and  groups,  engaged  in  foraging, 
picking  up  stragglers,  etc.,  and  that  there  was  no  time  during  the  six- 
teen or  seventeen  months  that  the  appellant  served  in  said  company 
when  he  could  not,  with  perfect  freedom  and  safety,  have  left  it  and 
returned  to  the  Union  lines  had  he  wished  to  do  so.  It  is  also  conclu- 
sively shown  by  appellant's  admissions,  that  when  he  did  desert  said  corn- 
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pany  he  was  not  prompted  or  induced  to  do  so  by  any  feeling  of  loyalty 
to  the  Union  or  hostility  to  the  cause  of  the  rebellion,  but  because  said 
company  was  about  to  be  reorganized  and  incorporated  into  a  regular 
military  organization  and  ordered  away  for  service  in  the  State  of  Vir- 
ginia, and  that  he  then  merely  returned  to  a  region  of  country  some 
miles  distant  from  St.  Augustine,  where  he  would  be  out  of  reach  of  the 
Confederates,  and  engaged  in  truck  farming  during  the  remainder  of 
the  war  and  never  exhibited  his  loyalty  to  the  Government  at  that  time 
in  any  other  way  than  by  taking  the  oath  of  allegiance,  which  was  nec- 
essary in  order  that  he  might  remain  there  unmolested,  and  be  enabled 
to  sell  the  proceeds  of  his  truck  patch  in  St.  Augustine. 

This  Department  held  in  deciding  the  appeal  of  A.  H.  Longee  (7  P. 
D.,  586),  that— 

Where  there  is  a  record  of  service  in  the  Confederate  army,  whether  by  conscription 
or  otherwise,  such  record  failing  to  show  whether  such  service  was  voluntary  or  involun- 
tary, it  will  be  presumed  that  service  was  voluntary,  but  such  presumption  nwy  be 
rebutted.  Where  service  in  the  Confederate  army  is  shown  *  *  *  the  burden  of 
proof  is  on  the  claimant  to  show  that  such  service  was  not  voluntary.  The  sufficiency 
of  the  evidence  to  rebut  the  iiresumption  of  voluntary  service  in  the  Confederate  army 
must  depend  on  the  circumstances  of  each  particular  case. 

It  can  not  be  questioned  that  the  facts  shown  by  the  evidence  and 
the  admissions  of  the  appellant  in  this  case  are  not  only  utterly  insuffi- 
cient to  rebut  the  adverse  presumption  arising  from  his  Confederate 
service,  but  establish  clearly  that  his  said  service  was  voluntaiy  within 
the  meaning  and  intent  of  section  4716,  Revised  Statutes,  which  pro- 
vides as  follows : 

No  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow,  children, 
or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engaged  in,  or  aided  or 
abetted  the  late  rebellion  against  the  authority  of  the  United  States. 

I  am,  therefore,  of  the  opinion  that  the  rejection  of  this  claim  upon 
the  ground  stated  was  not  error,  and  said  action  is  affirmed  accordingly. 


I>ECI.ARATIOX~DISABILITY-ACT  JUNE  «7,  1890-COMMENCEMENT. 

George  A.  Brown. 

If  a  claimant  shows  a  disability,  but  not  in  a  pensionable  degree,  under  an  original 
application,  and  a  subsequent  examination  shows  a  pensionable  degree  of  same 
disability,  he  must  file  a  new  declaration  to  cover  said  disability;  and  pension,  in 
such  case,  must  commence  from  the  date  of  the  application  at  which  a  pensionable 
degree  of  disability  is  shown. 
.  Contention  as  to  rate  of  pension  must  be  made  primarily  to  the  Commissioner  of 
Pensions. 
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Assistant   Secretary   John    M,    Reynolds   to    the   Commissioner    of  Pensiom, 

October  10,  1896. 

Appellant  filed  his  declaration  February  4,  1895,  under  the  act  of 
June  27,  1890,  alleging,  among  other  things,  heart  disease.  Claim  va8 
admitted  November  21,  1895  (Certificate  No.  898,892),  for  disease  of 
chest.  An  appeal  is  filed  March  9,  1896,  on  the  ground  that  rat^  i^ 
not  commensurate  with  disability  shown,  and  on  the  further  ground 
that  error  exists  as  to  the  date  of  the  commencement  of  pension. 

As  to  the  first  ground.  Rule  6  of  the  Second  Division  of  Rules  of 
Practice  in  Pension  Cases  provides  that  claimant  in  such  cases  mu?t 
present  the  facts  to  the  Commissioner  of  Pensions  and  obtain  his  ruling 
thereon  before  an  appeal  will  lie.  This  not  having  been  done,  the  first 
ground  of  the  appeal  will  be  dismissed. 

Claimant  filed  his  original  declaration  on  September  3, 1890,  alleging, 
among  other  things,  disease  of  chest  and  heart.  His  medical  examination 
in  1891,  did  not  show  a  pensionable  degree  of  disability,  and  the  same  con- 
dition was  shown  by  the  examination  in  1892.  On  November  8,  1893. 
another  examination  did  show  a  pensionable  degree  of  disability  by  reason 
of  affection  of  the  heart.  It  was  apparent,  however,  that  the  disease  of 
heart  found  was  functional  and  not  organic.  Claimant  was  notified  to 
file  another  application,  in  order  that  he  might  have  the  benefit  of  tlie 
facts  disclosed  at  the  last  examination.  This  was  done  on  February  4. 
1895.  Claimant  was  again  examined  August  21,  1895,  and  the  result 
was  practically  the  same  as  that  disclosed  by  the  examination  in  189o. 
His  claim  was  accordingly  admitted  for  disease  of  chest.  Attorney 
contends  at  length  that  the  act  of  June  27,  1890,  makes  it  obligaton 
upon  the  Commissioner  of  Pensions  to  date  the  pension  as  of  the  date 
of  the  filing  of  the  first  application,  and  in  support  of  such  contention 
he  quotes  from  said  act  as  follows : 

Pension  shall  commence  from  the  date  of  filing  the  application  in  the  Pension  Offii'^'. 
*  *  *  upon  proof  that  the  disability  then  existed,  and  shall  continue  during  tie 
existence  of  the  same. 

It  would  seem  that  the  very  statute  quoted  in  support  of  the  conten- 
tion is  sufficient  authority  to  overthrow  it.  It  states  distinctly  that 
the  pension  shall  commence  upon  proof  that  the  disability  then  existed. 
Claimant  was  examined  under  his  original  declaration,  and  wa«  foiiud 
to  be  not  disabled  in  a  pensionable  degree,  and  under  the  statute 
quoted  it  was  the  duty  of  the  Commissioner  of  Pensions  to  reject  the 
claim.  When  it  was  found  upon  a  subsequent  examination  that  claim- 
ant was  disabled  in  a  pensionable  degree  he  was  notified  to  file  another 
application.  In  the  case  at  bar  there  is  no  possible  warrant  for  claim- 
ant's pension  to  commence  at  any  other  date  than  that  of  the  filing  of 
the  declaration,  at  which  time  his  pensionable  degree  of  disabilit}*  is 

Digitized  by  VjOOQIC 


DECISIOKS   RELATIXO   TO   PENSIONS.  311 

Shown  to  exist.  The  act  of  June  27, 1890,  dedareB  thiB,  and  Uie  act 
ffTrct  6,  1896.  bears,  out  the  practice  of  the  Bureau  xn  th--pe<^, 
Ilai«8t  Which  the  attorney  so  strenuously  contends.  A  reference  ot 
rctot>te  Medical  Keferee  disclose  the  fact  that  this  pens.onxs 
^nteTfor  disability  arising  from  disease  of  the  heart,  -^-^^f^' 
Td  1ft  for  a  disability  arising  from  any  other  organ  or  organs,  of  the 

.'X  appeal  as  to  its  first  contention  is  dismissed.    The  action  is 

^nued  83  to  the  second  contention, 
atii.  

->OBKEYSHIP-FORFEITURE-XEGLECT. 

^'^'^  ^  C,  Sjmpson  (claimant). 

DaEW.  '-^-^    (ATTOHNEV). 

The  Bureau  judges  as  to  the  sufficiency  of  ev..  ^  W»|s  forone  year  to  respond 

the  cittomey.     So  in  every  instance,  where  an  ai.  ^*   "^^  ^^  i^nnecessaiy, 

to  a  call  for  evidence,  upon  the  ground  that  the  evide. 
such  failnre  is  neglect. 

Amstajit   Secretary   John   M,    Reynolds    to    the    Commissioner    c^ 

October  10,  1896. 

P.  J.  Lockwood,  of  Washington,  D.  C,  August  13,  1896,  appealed  in 
the  matter  of  fee  on  the  issue  of  August  23,  1894,  in  the  claim  for  addi- 
tional pension  under  the  general  laws,  of  Darwin  C.  Simpson,  late  of 
Company  E,  One  hundred  and  forty-eighth  New  York  Infantry,  Certifi- 
cate No.  342,380. 

The  appellant,  October  13, 1887,  filed  a  declaration  for  straight  increase 
and  additional  pension  on  account  of  disability  due  to  rheumatism.  He 
filed  evidence  May  28,  August  27,  and  September  17  and  28,  1888,  and 
fee  agreements  for  825  on  June  19,  1888. 

Certificate  issued  October  11,  1888,  to  allow  straight  increase,  and  a 
fee  of  $10  was  paid  to  the  appellant. 

Oil  May  1«),  1889,  he  was  called  upon  for  the  testimony  of  two  neigh- 
Ijor^  showing  continuance  of  rheumatism  each  year  since  claimant's 
discharge.    The  appellant  never  filed  any  evidence  responsive  to  this  call. 

O.  L.  Mathews,  of  Lansing,  Mich.,  February  19,  1889,  filed  another 
declaration  in  which  rheumatism  was  alleged.  He  filed  fee  agreements 
for  825  on  September  26, 1890,  and  evidence  on  the  same  date,  February 
20,  and  October  27,  1891,  January  27  and  July  10,  1894,  which  com- 
pleted the  case. 

The  claim  was  allowed  August  23,  1894,  and  a  fee  of  815  w-as  paid  to 
the  appellant.  Subsequently  on  complaint  of  Mr.  Mathews  appellant 
was  required  to  refiind,  hence  this  appeal.  C^OOCjIc 
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Refandment  was  demanded  on  the  ground  tiiat  appellant  had  failed 
to  prima  facie  establish  the  case,  in  this  that  he  did  not  file  the  evidence 
necessary  under  the  rules  to  show  continuance  from  discharge,  and  had 
forfeited  his  rights  by  neglecting  the  case. 

The  appellant  submits  that  ho  filed  the  testimony  of  Darius  A.  Howo. 
which  in  substance  was  that  Dr.  Terrill,  deceased,  had  treated  the 
soldier  for  rheumatism  from  1865  to  the  date  of  the  doctor's  death 
(spring  of  1888)  ;  that  affiant  was  a  partner  of  Dr.  Howe  in  the  drug 
business,  and  had  personal  knowledge  of  the  facts  sworn  to. 

This  is  evidence  of  facts  from  which  it  can  be  inferred  that  the  sol- 
dier had  rheumatism ;  there  is  absence  of  a  direct  positive  averment  of 
that  fact,  or  of  any  knowledge  of  it.  In  case  it  were  impossible  to 
comply  with  the  rules  as  to  testimony  required  the  testimony  filed  would 
be  worthy  of  consideration,  otherwise  it  is  deemed  insufficient,  as  auy 
testimony  would  be  tending  to  establish  continuance  indirectly  andinfer- 
entially,  a  class  of  testimony  that  the  rules  exclude,  when  direct  and 
positive  testimony  can  be  obtained. 

Furthermore,  as  noted,  a  call  for  evidence  showing  continuance  was 
made  May  16,  1889,  to  which  the  appellant  did  not  respond.  He  now 
justifies  his  failure  on  flie  ground  that  the  evidence  called  for  was  unntn- 
essary ;  but  had  it  not  been  necessary  his  failure  to  adduce  the  addi- 
tional evidence  would  be  neglect,  unless  it  appeared  that  such  evidenct 
could  not  be,  and  why  it  could  not  be  obtained. 

The  Bureau  is  the  judge  of  the  sufficiencj'^  of  the  evidence  filed,  not 
the  attorney ;  so  in  every  instance  where  an  attorney  fails  for  one  year 
to  respond  to  a  call  for  evidence,  upon  the  ground  that  the  evidence 
called  for  is  unnecessary,  such  failure  is  neglect. 

The  foregoing  conclusion  dispenses  with  a  further  consideration  of 
the  facts  in  the  case.  The  appellant  last  filed  evidence  Sept-ember  2S, 
1888,  became  in  neglect  one  year  from  that  date,  and  subsequently  was? 
superseded  in  the  attorneyship.  He  therefore  has  no  title  to  the  fee. 
As  he  was  called  upon  to  refund  for  the  foregoing  reasons,  the  action  of 
the  Bureau  is  affirmed. 


line  of  dttty-vioi^ation  of  orders. 

Vincent  Paiar. 

1.  Where  soldier  was  shot  by  his  superior  officer  for  refusing  to  obey  his  order,  he  can 

not  be  pensioned  for  disability  due  to  said  gunshot  wound  for  the  reason  that  said 
wound  was  not  incurred  in  line  of  duty. 

2.  A  soldier  is  not  deemed  in  line  of  duly,  within  the  meaning  of  the  pension  laws,  when 

engaged  in  the  violation  of  law,  or  of  any  rule,  order,  or  regulation  of  the  militBrr 
service. 
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Assistant    Secretary   John   M,   Reynolds   to    the    Commissioner  of  Pensions,, 

October  10,  1896, 

Claimant  on  May  23,  1896,  filed  a  motion  for  reconsideration  of 
Department  decision  of  March  21,  1882,  affirming  the  action  of  your 
Bureau  of  February  19, 1881,  rejecting  his  pension  claim,  filed  November 
2,  1863  (Certificate  No.  374,065),  based  on  gunshot  wound  of  left  arm, 
on  the  ground  that  said  wound  was  received  by  soldier  while  resisting 
an  ofiBcer,  not  in  line  of  duty.  . 

The  contention  is,  in  brief,  that  as  the  officer.  Major  Hennings,  of 
the  Tenth  Kansas  Cavalry,  provost  marshal  commanding  the  post  at 
Fort  Scott,  was  not  justified  in  shooting  soldier,  soldier,  therefore, 
received  his  wound  in  line  of  duty.  It  may  be  conceded,  aud  it 
appears  to  have  been  conceded  by  your  Bureau,  that  the  shooting  of 
the  soldier  by  his  superior  officer  was  unjustifiable,  yet  this  did  not 
excuse  soldier  for  disobedience  of  an  order  of  the  superior  officer,  no 
matter  how  erroneous  said  order  may  have  been.  Obedience  to  orders 
is  the  first  duty  of  a  soldier,  and  a  soldier  is  not  in  line  of  duty  when 
refusing  to  obey  the  orders  of  his  superior  officer.  When  taking  the 
oath  of  enlistment  on  entering  the  military  service  he  promises  to  obey 
the  orders  of  the  officers  appointed  over  him,  according  to  the  rules 
and  articles  of  war. 

A  soldier  while  with  his  command  is  deemed  in  line  of  duty  within 
the  intendment  of  the  pension  laws  from  the  time  he  takes  the  oath  of 
enlistment  to  date  of  discharge,  unless  he  is  engaged  in  the  violation 
of  law,  or  some  rule,  order,  or  regulation  of  the  service,  or  is  guilty  of 
gross  contributory  negligence.  (Cases  of  Henry  A.  Helmer,  7  P.  D., 
376,  and  James  E.  Harrison,  ibid.,  p.  97). 

Tested  by  the  rule  in  the  foregoing  cases,  it  is  clear  that  the  claim- 
ant's wound  was  not  incurred  in  line  of  duty. 

On  March  20,  1884,  Commissioner  Dudley,  in  a  communication  to 
the  Hon.  C.  C.  Matson,  chairman  of  the  Committee  on  Invalid  Pen- 
sions, H.  R.,  after  stating  that  the  soldier  was  not  in  line  of  duty  at 
the  time  of  receiving  his  wound,  further  stated  that  there  were,  how- 
ever, features  in  the  case  of  an  unusual  nature,  which,  in  his  opinion, 
tends  to  exonerate  the  soldier  for  his  act  of  disobedience,  and  that  in 
view  of  the  palliating  circumstances,  he  expressed  the  conviction  that 
the  case  was  a  proper  one  for  equitable  relief  through  the  medium  of 
said  committee. 

Whatever  the  equities  in  the  case  may  be,  I  am  of  the  opinion  that 
they  ofier  no  valid  reason  for  reversing,  or  in  any  manner  modifying 
the  action  appealed  from,  and  the  motion  is  accordingly  denied. 
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FRAITD  OR  MI9T.VKE-IIEIMBXJRSEMEKT. 

,  Herman  G.  Pike. 

^  ^forftainiwyof  thelefi 

While  prosecnting  his  claim  for  i)eiibion  under  the  general  la..  -    -  «  hoy  Woie 

hip,  claimant  concealed  the  fact  that  he  had  dislocated  said  hip  Avheu  .. 
enlistment  and  that  he  was  also  afflicted  with  rheumatism  of  the  hips  before  He 
enlisted.  Such  concealment  is  held  to  have  amounted  to  actual  fraud  on  his  pait 
in  prosecuting  his  claim,  warranting  the  withholding  of  the  pension  granted  him 
under  the  act  of  June  27,  1890,  to  reimburse  the  Government  for  moneys  paid  him 
under  the  general  law  on  account  of  said  injury  to  hip.  (Appeal  of  James  A, 
Trosper,  8  P.  D.,  75.) 

Assistant  Secretary  John   M,   Reynolds  to    the    Commissumer    of   Pendoin, 

October  10,  1896, 

This  soldier  applied  for  pension  on  the  5th  of  February,  1870,  basing 
his  claim  on  disability  of  the  left  hip  and  atrophy  of  the  right  testicle, 
alleged  to  have  been  caused  by  an  injury  incurred  in  the  service  and 
line  of  duty.  He  was  pensioned  for  dislocation  of  the  hip  and  atrophy 
of  testicle  in  1871  at  the  rate  of  $8  per  month.  In  August,  1876,  the 
rate  was  increased  to  $12  per  month  for  the  dislocation  of  hip  alone, 
the  atrophy  of  testicle  being  held  to  be  *^not  a  ratable  disability." 
The  pension  was  paid  up  to  June  4,  1878 ;  soon  after  which  the  pen- 
sioner's name  was  dropped  from  the  roll  upon  evidence  obtained  by  a 
special  agent  of  the  Pension  Office  showing  that  the  disability  of  left 
hip  existed  prior  to  enlistment. 

An  application  for  restoration  was  rejected  in  January,  1889,  after  a 
special  examination,  and,  on  appeal,  the  rejection  was  affirmed  l»y 
Assistant  Secretary  Bussey  on  I^ovember  3,  1890. 

On  December  4,  1890,  the  soldier  filed  a  claim  under  the  act  of  June 
27,  1890,  which  was  allowed,  but  payment  of  the  pension  was  withheld 
for  the  purpose  of  reimbursing  the  Government  for  the  amount  paid 
on  the  old  claim.  On  an  appeal  involving  the  legality  of  that  action, 
I,  on  June  16,  1894,  held  that  "  the  Government  may  lawfully  with- 
hold i)ayraent  of  pension  granted  under  the  act  of  June  27,  1890,  to 
reimburse  itself  for  money  fraudulently  obtained  and  erroneously  paid 
on  a  pension  under  the  old  law." 

It  is  contended  in  the  motion  filed  by  claimant's  attorney  on  April  >, 
1890,  that  fraud  was  not  shown  in  this  ease. 

The  soldier  alleged  in  his  original  declaration  that  he  was  injured 
under  the  following  circumstances :  At  Fort  Totten,-  D.  C,  on  or  about 
September  15,  1863,  he,  with  others,  was  mounting  a  Parrott  gun,  and, 
while  standing  on  the  carriage  giving  orders,  he  slipped  from  the 
carriage  and  fell  upon  some  hard  substance,  dislocating  his  hip  and 
injuring  his  testicle. 

He  filed  an  affidavit  from  his  father^s  family  physician  stating  that 
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he  was  ^^  perfectly  sound  ^'  at  enlistment,  and  an  affidavit  signed  by  the 
second  lieutenant  of  his  company,  Alvan  G.  Fleury,  corroborating  his 
statement  in  regard  to  the  incurrence  of  injuries  in  the  service  in  every 
particular. 

A  report  from  the  War  Department  furnished  June  24,  1870,  showed 
that  the  claimant  was  enrolled  July  26,  1862 ;  was  mustered  in  as  a 
corporal  September  1,  1862;  was  transferred  to  the  Veteran  Reserve 
Ck)rps;  reenlisted  September  2,  1864,  the  disability  noted  on  hisreen- 
listment  paper  being  "injury  to  left  thigh;''  and  that  he  was  discharged 
May  31,  1865,  upon  a  surgeon's  certificate  of  disability,  stating  as 
follows :  , 

I  certify  that  I  have  carefally  examined  the  said  Herman  G.  Pike,  and  find  him 
iucapable  of  performing  tlie  dalles  of  a  soldier  because  of  dislocation  of  left  hip  and 
atrophy  of  right  testicle,  said  to  have  occurred  ^faile  moonting  a  gun  at  Fort  Totten, 
March  2*2,  1863.     Discharged  at  his  own  request.     Disability,  one-third. 

(Signed)  I.  C.  McKee, 

Surfffon,  U.  S.  A. 

Upon  the  foregoing  evidence  the  claim  was  allowed. 

Evidence  obtained  on  special  examination  shows  that  claimant  was 
not  injured  while  in  tlie  service,  as  alleged,  but  the  injury  to  thigh  was 
due  to  a  dislocation  of  the  hip  caused  by  claimant  falling  from  a  hay- 
stack when  he  was  about  seven  years  old,  and  that  he  told  the  captain 
of  the  company  when  he  was  about  to  enlist  that  he  could  throw  hia 
hip  out  of  joint  at  will,  and  that  he  was  told  that  if  the  surgeons 
would  pass  him  he  could  become  a  member  of  the  company.  Claimant 
also  admits  that  he  wafl  troubled  before  the  war  with  rheumatism  of 
the  right  hip,  and  that  it  might  have  affected  the  left.  And  in  report 
from  the  War  Department  it  is  stated  that  he  was  transferred  to  the 
Veteran  Reserve  Corps  by  reason  of  sciatica  with  atrophy  of  limbs. 

He  concealed  the  fact  that  his  hip  was  dislocated,  and  that  he  was. 
afflicted  with  rheumatism  before  enlistment. 

Do  these  facts  establish  fraud  in  the  procurement  of  pension  ? 

Actual  or  positive  fraud  is  defined  as — 

Deception  practiced  in  order  to  induce  another  to  part  with  property  or  to  surrender 
some  legal  right  and  which  accomplishes  the  end  designed.     (Cooly  on  Torts,  474.) 

It  may  consist  in  the  statement  of  what  is  false  or  the  concealment 
of  what  is  true.  (Am.  and  Eng.  Eucy.  of  L.,  vol.  8,  p.  G35.)  Even  if 
the  claimant  sustained  an  injury  of  the  left  hip  in  the  service  the  con- 
cealment of  the  fact  that  the  hip  had  been  previously  injured  or 
diseased  was  concealment  of  a  material  fact,  and  if  the  Pension  Office 
was  thereby  induced  to  grant  a  pension  which  it  would  not  otherwise 
have  granted  it  is  clear  that  a  fraud  was  perpetrated.  In  the  case  of 
James  A.  Trosper,  decided  on  appeal  February  8,  1896  (8  P.  D.,  75),  I 
held  that  where  a  claimant,  while  prosecuting  his  claim  for  pension 
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under  the  general  law  for  disease  of  the  left  lung,  concealed  the  feet 
that  he  had  been  shot  through  said  lung  prior  to  his  enlistment,  which 
wound  caused  his  disease  of  lungs,  such  concealment  amounted  to 
actual  fraud  on  his  part,  warranting  the  withholding  of  pension 
granted  him  under  the  act  of  June  27,  1890,  to  reimburse  the  Govern- 
ment for  moneys  paid  him  as  under  the  general  law  on  account  of  such 
disease  of  lungs. 

In  that  case  the  fact  that  the  pensioner  had  been  shot  through  the 
lung  was  established  beyond  controversy  by  his  own  allegations  in  a 
subsequent  declaration  for  pension  under  the  act  of  June  27,  1890. 
But  it  is  not  necessary,  in  order  to  establish  fraud,  that  deception,  or 
fraudulent  concealment,  be  proved  by  the  claimant's  own  admissions. 
It  may  be  proved  by  circumstantial  or  presumptive  evidence.  If  the 
evidence  is  sufficient  to  satisfy  the  mind  and  conscience  of  the  existence 
of  the  fraud  it  will  suffice,  although  it  does  not  lead  to  a  conviction  of 
absolute  certainty.  The  fraud  need  not  be  proved  beyond  a  reasonable 
doubt.  It  is  usually  a  question  for  the  jury,  unless  the  facts  are  undis- 
puted, when  it  may  become  a  question  of  law  for  the  court  to  determine. 
( Am.  and  Eng.  Ency.  of  L.,  vol.  8,  pp.  654-656.)  I  think  the  facts  that 
claimant's  hip  was  unsouud  prior  to  enlistment,  and  that  it  was  not 
dislocated  in  the  service,  as  alleged,  are  established  with  sufficient 
certainty  to  justify  the  imputation  of  fraud.  The  decision  affirming 
the  action  of  the  Bureau  in  withholding  payment  of  pension  under  the 
act  of  June  27,  1890,  is,  therefore,  sustained. 


desertiox-act  of  june  87,  1890. 
James  W.  Miller. 

1 .  Desertion  from  the  Regular  Army  under  an  enlistment  subsequent  to  the  war  of  tbe 

rebellion  is  not  a  bar  to  allowance  of  pension  under  the  act  of  June  27,  1890. 

2.  Cases  overruled:  C.  W.  Hatfield  (5  P.  D.,  349),  Susan  Colgin  (5  P.  D.,  127),  Charles 

H.  Eding  (5  P.  D.,  234),  Mary  E.  Gresham  (6  P.  D  ,  84),  Morris  Burton  (7  P.  P, 
188),  William  T.  Cobum  7  P.  D.,  182),  and  all  other  similar  cases,  In  so  far  ad  tJiey 
are  in  conflict  with  this  case. 

Assistant   Secretary  John    M,   Reynolds   to    the    Commissioner    of  Pensions, 

October  27,  1896, 

The  claimant  in  this  case  served  in  Company  D,  Fifty-eighth  Penn- 
sylvania Militia  Volunteers,  from  June  27,  1863,  to  August  14,  1863, 
and  in  the  First  District  of  Columbia  Cavalry  Volunteers,  from  Sep- 
tember 17,  1863,  to  September  23,  1865.  He  was  borne  on  the  records 
of  the  latter  organization  as  a  deserter  from  the  date  last  named,  but 
the  charge  of  desertion  has  been  removed  under  the  provisions  of  the 
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act  of  Congress  approved  July  6,  1884,  and  he  has  received  an  honor- 
able discharge  from  that  service. 

He  again  enlisted  on  the  27th  day  of  October,  1865,  in  Company  A, 
Third  Battalion  Thirteenth  United  States  Infantry,  and  served  until 
July  25,  1868,  when  he  deserted. 

He  once  more  enlisted  on  December  30,  1881,  in  Company  B,  of  the 
Instruction  General  Service  Recruits,  and  was  discharged  by  reason  of 
disability  June  3,  1882. 

He  has  never  received  a  discharge  from  the  contract  of  enlistment 
entered  into  on  October  27,  1865,  but  on  February  9,  1893,  he  was  fur- 
nished with  a  "  deserter's  release "  under  the  provisions  of  an  act 
approved  April  11, 1890. 

On  April  21,  1896,  he  filed  a  claim  for  pension  under  the  act  of  June 
27,  1890,  which  was  rejected  on  July  30, 1896,  on  the  ground  that  being 
a  deserter  from  the  Thirteenth  United  States  Infantry  he  has  not  a 
pensionable  status.  An  appeal  was  filed  on  July  24,  1896,  in  which  it 
is  contended  that  the  claimant  has  received  an  honorable  discharge 
from  all  service  for  which  he  enlisted  during  the  war  of  the  rebellion, 
and  that  to  require  of  him  a  discharge  from  subsequent  service  in  the 
R^ular  Army  is  to  impose  upon  hira  a  condition  not  demanded  by  the 
act  of  June  27,  1890,  under  which  he  seeks  pension. 

It  is  conceded  that  the  words  *^  honorably  discharged  therefrom  ''  in 
section  2  of  the  act  of  June  27,  1890,  mean  honorably  discharged  from 
service  during  the  war  of  the  rebellion  and  have  no  reference  to  service 
rendered  prior  or  subsequent  to  said  war.  It  is  also  conceded  that  the 
claimant's  enlistment  in  the  Thirteenth  United  States  Infantry  on 
October  27,  1865,  was  not  an  enlistment  for  service  **  during  the  war  of 
the  rebellion."  The  question  is  as  to  the  effect  of  his  desertion  in  1868. 
The  service  which  entitles  a  man  to  pension  under  section  2  of  the 
act  of  June  27,  1890,  is  a  service  of  ninety  days  or  more  during  the 
late  war  of  the  rebellion.     No  other  service  counts. 

It  being  shown  that  an  applicant  served  for  the  required  length  of 
time  and  was  honorably  discharged  from  all  service  in  the  war  of  the 
rebellion,  can  he  be  denied  pension  on  account  of  an  incident  of  some 
other  service  rendered  in  another  war  or  in  time  of  peace?  That  is  the 
question  to  be  considered. 

There  is  nothing  in  the  language  of  the  act  itself  which  justifies  such 
action.  It  declares  "  that  all  persons  who  served  ninety  days  or  more 
in  the  military  or  naval  service  of  the  United  States  during  the  late  war 
of  the  rebellion,  and  who  have  been  honorably  discharged  therefrom," 
and  who  are  disabled  in  the  required  degree,  '*  shall,  upon  making  due 
proof  of  the  fact,  according  to  such  rules  and  regulations  as  the  Sicre- 
retary  of  the  Interior  may  provide,  be  placed  upon  the  list  of  invalid 
pensioners." 
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It  has  been  decided  that  the  service  from  which  an  honorable  dis- 
<3harge  must  be  shown  is  service  during  the  war  of  the  rebellion  and 
no  other.  (See  case  of  Stephen  H.  Carej',  6  P.  D.,  42.)  It  was  also 
held  by  Assistant  Secretary  Bussey  in  the  case  of  Jacob  Bowersmith, 
(3  P.  D.,  303,)  that  desertion  from  service  during  the  war  with  Mexico 
did  not  constitute  a  bar  to  pension  for  disabilities  incurred  in  service 
during  the  war  of  the  rebellion.  And,  in  the  case  of  Bridget  Kelly. 
(7  P.  D.,  128),  I  held  that  under  the  provisions  of  the  act  of  Januan- 
29,  1887,  the  widow  of  a  soldier  entitled  to  a  pension  by  reason  of  her 
husband's  service  and  honorable  discharge  in  the  Mexican  war  was  not 
barred  by  reason  of  the  husband's  desertion  from  service  in  the  war  of 
the  rebellion.  It  follows  logically  that  the  claim  of  a  widow  under  the 
act  of  June  27,  1890,  would  not  be  barred  by  reason  of  her  husband's 
desertion  from  the  Regular  Army  under  an  enlistment  entered  into  sub- 
sequent to  the  war  of  the  rebellion,  and  I  so  held  in  the  case  of  the 
widow  of  Morris  Burton  (7  P.  D.,  188).  In  the  latter  two  cases,  how- 
ever, it  was  held  that  while  the  widows  were  entitled  to  pension,  the 
soldiers  themselves,  when  living,  were  not  entitled.  This  was  upon 
the  theory  that  having  never  been  discharged  from  their  last  enlist- 
ments, they  were,  constructively,  still  in  the  service. 

In  view  of  the  holding  of  the  War  Department  in  the  case  of  John 
Turner,  Company  B,  First  Iowa  Infantr\%  reference  to  which  was  made 
in  the  decision  rendered  by  me  on  the  30th  of  March,  last,  in  the  case 
of  George  Lessor,  I  do  not  regard  the  doctrine  of  constructive  service 
as  now  tenable.  A  man  can  not  be  constructively  a  member  of  one 
regiment,  and,  at  the  same  time,  actually  and  legally  a  member  of 
another  regiment.  Yet  that  is  the  absurdity  to  which  we  are  brought 
if  we  attempt  to  maintain  the  theory  of  constructive  service  in  the  face 
of  the  Acting  Judge  Advocate  General's  opinion  in  the  Turner  case. 
Independent  of  that  opinion,  I  see  nothing  to  commend  such  a  theory. 
It  is  a  mere  fiction,  and,  so  far  as  I  can  see,  neither  necessary  nor  con- 
ducive to  the  ends  of  justice.  Accordingly  I  held,  in  the  Lessor  case 
(supra),  that — 

WTietber  claims  for  pension  made  by  deserters  have  heretofore  been  rejected  on  the 
groand  (1)  that  the  claimants  are  constructively  in  the  sen'ice,  (2)  that  a  diachaige  from 
service  is  a  prerequisite  to  pension,  or  (3)  for  any  other  reason  that  may  liave  been  assigoetl 
in  any  of  the  numerous  cases  in  Avhich  the  question  is  considered,  the  gravamen  of  tbe 
ground  of  rejection  in  each  case  is  desertion. 

In  other  words,  the  rejection  of  cases  in  which  there  is  an  unre- 
moved  charge  of  desertion  is  made  to  rest  upon  the  broad  ground  that 
Congress  has,  by  various  acts,  clearly  recognized  the  offense  of  deser- 
tion as  a  bar  to  pension.  There  is  no  other  ground  upon  which  the 
rejection  of  such  claims  can  now  be  maintained. 

The  general  rule  enunciated  in  the  Lessor  case  is  as  follows : 
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I 
A  claimant  against  whom  there  stands  a  charge  of  desertion  under  an  enlistment  for 
serWce  in  the  war  of  the  rebellion,  which  charge  the  War  Department  declines  to 
remove,  has  uo  title  to  pension  under  any  existing  law  on  account  of  disability  incurred 
in  said  war  or  service  performed  therein. 

It  will  be  observed  that  the  ruling  applies  only  to  cases  of  desertion 
uuder  an  enlistment  for  service  in  the  war  of  the  rebellion.  The 
reason  for  that  is  that  Congress  has  nowhere  appeared  to  recognize  a 
record  of  desertion  from  an  enlistment  since  the  war  as  a  cause  for 
denying  pension.  The  various  acts  passed  for  the  relief  of  soldiers 
and  sailors  who  rest  under  a  charge  of  desertion  all  begin  in  language 
substantially  as  follows : 

That  the  chai|L^e  of  desertion  now  standing  on  the  rolls  and  records  *  *  -^  against 
any  soldier  (or  sailor  or  marine)  who  served  in  the  late  war  shall  be  removed,  etc. 

And  the  language  of  said  acts  all  through  clearly  indicates  that  the 
charges  of  desertion  from  which  relief  was  to  be  granted  were  charges 
incurred  during  the  war.  I  do  not  find  any  law  which  either  expressly 
or  by  implication  recognizes  desertion  from  the  Regular  Army  under  a 
contract  for  service  to  be  performed  since  the  close  of  the  war  as  a  bar 
to  the  allowance  of  pension  on  account  of  disability  incurred  in  said 
war  or  services  performed  therein.  A  reason  for  this  may  be  found  in 
the  fact  that  desertion  in  time  of  war  is  a  much  more  heinous  oflfenso 
than  desertion  in  time  of  peace.  The  former  is  punishable  by  death ; 
the  latter  is  not. 

Neither  your  Bureau  nor  the  Department  can  fix  arbitrarily  the  con- 
ditions of   a  grant  of   pension.     The  authority   conferred   upon   the 
Secretary   of   the  Interior  to  prescribe   "rules  and  regulations"   is 
authority  to  prescribe  only  such  rules  and  regulations  as  shall  carry 
into  effect  the  purpose  and  intent  of  the  law.     Unless,  therefore,  there 
cau  be  discerned  in  the  law  a  purpose  and  intent  to  deny  pension  to 
soldiers  of  the  war  of  the  rebellion  who  have  deserted  from  any  enlist- 
ment since  said  war,  the  rule  or  regulation  which  has  for  some  years 
past  caused  the  withholding  of  pension  in  such  cases  must  be  set  aside. 
The  conditions  established  by  the  act  of  June  27,  1890,  with  respect 
to  the  service  which  shall  render  a  person  eligible  to  pension  thereunder 
are  three  only :  1.  The  service  must  have  had  a  duration  of  ninety  days 
or  more.     2.  It  must  have  been  rendered  during  the  war  of  the  rebel- 
lion.   3.  It  must  have  been  terminated  by  an  honorable  discharge.    The 
appellant  declares,  and  the  evidence  shows,  that  in  his  case  jill  these 
conditions  have  been  fulfilled. 

But  under  former  rulings  of  the  Department  a  fourth  condition  has 
been  established,  viz :  That  all  service  (if  any)  rendered  subsequent  to 
the  war  of  the  rebellion  must  have  been  terminated  by  a  formal  dis- 
charge. For  reasons  above  stated  I  deem  the  establishment  of  such  a 
condition  unauthorized  and  unwarranted  by  any  existing  law.     This 
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opinion  is  in  entire  harmony  with  and  is,  in  fact,  a  corollary  of  the 
ruling  in  the  Lessor  case.  Your  action  is  set  aside  and  the  case 
remanded  for  readjudication  The  instructions  of  November  22, 1890 
(4  r.  D.,  225),  the  C.  W.  Hatfield  case  (5  P.  D.,  349j,  and  decisions  in 
the  cases  of  Susan  Colgin  (5  P.  D.,  127),  Charles  H.  Eding  (5  P.  D.,  234 .. 
Mary  E.  Gresham  (6  P.  D.,  84),  Morris  Burton  (7  P.  D.,  188),  William 
T.  Coburn  (7  P.  B.,  182),  and  other  similar  cases,  in  so  far  as  they  con- 
flict with  the  views  above  expressed,  are  overruled. 


col.orei>  and  indian  sold leus-marri age-section  4705,  revised 

statutes. 

Minors  of  James  Graham. 

Minors  of  a  colored  soldier  by  a  woman  to  whom  be  was  joined  only  by  a  slave  maTriage 
and  who  was  not  living  with  him  or  recognized  by  him  as  his  wife  at  the  time  of 
his  enlistment,  arc  not  pensionable. 

Case  of  minors  of  William  Toller  (7  P.  D.,  545,)  cited  and  appro ve<l. 

Assistant  Secretary   John    M.    Reynolds    to   the    Commissioner   of    Peimou-. 

October  10,  1896, 

It  appears  from  the  evidence  in  this  case  that  the  father  and  mother 
of  the  claimants  were  united  by  a  slave  marriage  in  Kentucky,  alwui 
1853,  and  lived  together  until  some  time  in  1863,  when  the  father  went 
to  Springfield,  Ohio,  where,  on  the  Gth  of  August,  1863,  he  was  marritMl 
to  one  Fanny  Ripton,  with  whom  he  lived  until  ho  enlisted  in  the  army 
on  January  15,  1864.  Ho  died  in  the  service  of  pneumonia  February 
4,  1864. 

Fanny  Graham,  the  woman  to  whom  he  was  married  in  I860, 
applied  for  pension  as  his  widow  in  1868,  and  was  allowed  pension 
from  the  date  of  his  death  to  the  date  of  her  remarriage  July  17, 1864. 
lie  had  no  children  by  this  woman. 

Kandis  Graham,  the  mother  of  the  present  claimants,  filed  a  claim 
for  widow's  pension  October  18, 1890,  but  died  march  15,  1892,  l)eforf 
it  was  adjudicated.  The  minors  filed  their  application  April  15,  1892. 
It  was  rejected  June  25,  1896,  on  the  ground  that  they  **  are  not  legiti- 
mate children  of  the  soldier,  he  having  left  their  mother  some  time 
before  his  enlistment,  and  having  been  married  to  another  woman, 
with  whom  he  lived  until  he  went  into  the  army."  An  appeal  wa? 
filed  July  28,  1896,  in  which  it  is  contended  that  the  children,  having 
been  born  while  their  parents  were  living  together  in  wedlock,  pur- 
suant to  a  slave  marriage,  were  legitimate,  and  their  status  was  not 
aff'ected  by  the  subsequent  separation  of  the  parents. 

There  is  no  dispute  as   to  the  facts.     The  question  presented  for 
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decision  is  identical  with  that  decided  in  the  case  of  the  minors  of 
William  Toller  (7  P.  D.,  545),  wherein  I  held  t hat- 
To  entitle  minor  children  of  colored  and  Indian  soldiere  and  sailors  to  pension  it 
miLst  be  proved  that  their  parents  were  joined  in  marriage  by  some  ceremony  deemed 
by  them  obligatory,  or  habitnally  recognized  each  other  as  man  and  wife,  and  were  so 
recognized  by  their  neighbors,  and  lived  together  as  such  up  to  the  date  of  enlistment, 
when  such  soldier  or  sailor  died  in  the  servioe,  or,  if  otherwise,  to  date  of  death ; 

And  that — 

The  children  of  a  colored  soldier  by  a  woman  who  was  not  living  with  him  as  his 
wife  at  the  date  of  his  enlistment  or  death  are  not  pensionable  under  section  4705, 
Revised  Statutes. 

Prior  decisions  to  the  contrary  were  overruled. 
Your  action  in  the  case  now  under  consideration  is  believed  to  have 
been  correct  and  is  affirmed. 


di8charg£>sebvicb-ssction  470«,  revised  statutes. 

Anne  E.  Bassett  (widow). 

1.  A  dishonorable  disohaige  from  the  military  service  of  the  United  States  is  no  bar  to 
pension  on  account  of  a  disability  due  to  wound  or  injury  received  or  disease  con- 
tiBcted  in  the  service  and  line  of  duty. 

*2.  The  widow  of  a  soldier  who  died  from  wounds  or  injury  received  or  disease  contracted 
in  the  military  service  of  the  United  States  and  in  line  of  duty  is  pensionable,  not- 
withstanding her  husband's  discharge  from  the  service  was  a  dishonorable  one. 

AmsUnU  Secretary  John    M,  Reynolds    to    the    Commissioner  of   Pensions^ 

October  10,  1896. 

This  case  was  submitted  to  the  Department  by  you  July  31^  1893,  for 
an  opinion  as  to  whether  a  dishonorable  discharge  from  the  military 
service  would  bar  title  to  pension  under  sections  4692  and  4693,  or  4702, 
Eevised  Statutes. 

The  claimant  filed  her  claim  for  pension  (No.  419,932)  as  the  widow 
of  Elisha  B.  Bassett,  late  a  captain  in  Company  B,  Nineteenth  Michigan 
Volunteers,  April  16,  1890.  Said  ofl&cer  was  enrolled  in  said  organiza- 
tion July  28,  1862,  and  was  dishonorably  dismissed  from  the  service 
June  23, 1863.    He  died  of  disease  of  lungs  November  25,  1865. 

The  question  here  presented  is  whether  the  fact  that  claimant's  hus* 
band  was  dishonorably  discharged  from  the  service  bars  her  title  to 
pension  as  widow. 

Her  claim  rests  on  section  4702,  Bevised  Statutes,  which  is  as  follows: 

If  any  person  embraced  within  the  provisions  of  sections  forty-six  hnndred  and  ninety- 
two  and  forty-six  hnndred  and  ninety-three  has  died  since  the  fourth  day  of  March, 
^ghteen  hnndred  and  sixty-one,  or  hereafter  dies  by  reason  of  any  woond,  injury,  or 
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disease,  whioh,  under  the  conditions  and  limitations  of  snob  sections,  Tvonid  hnvc  iKii- 
tled  him  to  an  invalid  pension  had  he  heen  disabled,  his  widow,  or  if  there  lie  no  »  ut.'W, 
or  in  case  of  her  death,  without  payment  to  her  or  any  part  of  the  pension  hereiiia'ter 
mentioned,  his  child  or  children,  under  sixteen  years  of  age,  shall  be  entitled  to  rece-.\«r 
the  same  pension  as  the  husband  or  father  would  have  beoi  entitled  to  had  he  bt^n 
totally  disabled,  to  commence  from  the  death  of  the  husband  or  lather,  to  oontinne  to 
the  widow  during  her  widowhood,  and  to  his  child  or  children  until  they  serenllT 
attain  the  age  of  sixteen  years,  and  no  longer  ;  and  if  the  widow  remairj,  the  diild  or 
children  shall  be  entitled  from  the  date  of  remarriage. 

Under  said  section  if  the  officer  died  of  a  wound  or  injury  received, 
or  disease  contracted  under  circumstances  which  would  have  entitled 
him  to  a  pension  under  sections  4692  and  4693,  Revised  Statutes,  the 
widow  is  entitled  to  pension.  Said  sections  4692  and  4693,  Bevieed 
Statutes,  mentioned  in  section  4702,  do  not  appear  to  limit  the  pensioo 
to  persons  who  were  honorably  discharged.  The  condition  upon  which 
they  are  pensionable  is  disability  from  wounds  or  injury  received,  or 
disease  contracted  while  in  the  service  of  the  United  States  and  the 
line  of  duty. 

A  legal  discharge  from  the  service  had  always  been  held  indispen- 
sable; a  deserter,  who  fails  to  obtain  any  discharge  firom  the  service,  is 
not  pensionable  under  any  law.  But  the  deserter  who  never  returns 
from  desertion,  nor  receives  any  discharge  from  the  service,  stands  upon 
ground  entirely  different  from  that  of  the  soldier  who,  by  reason  of  some 
infraction  of  military  law,  has  been  dismissed  or  dishonorably  discharged 
from  the  service.  In  the  one  case  the  term  of  service  has  never  been 
terminated  by  any  formal  or  legal  discharge,  while  in  the  other  it  h&t> 
been  legally,  though  not  "honorably,"  terminated. 

A  deserter  is  denied  a  pension  on  the  ground  that  having  received  no 
discharge  he  was  never  legally  and  formally  separated  from  the  service. 

In  the  case  of  Jane  Conroy  decided  by  the  Department  Jane  9,  1875 
(Digest  1886,  p.  190),  Secretary  Delano  said: 

The  statutes  conferring  and  regulating  pensions,  passed  since  November  4,  1861,  ait 
absolutely  silent  in  regard  to  the  class  of  persons  under  considemtioo.  Deflertion  tarfeiif^ 
the  right  to  bounty,  and  properly  so,  even  if  the  law  were  silent,  beoaoae  bounty  is  a 
reward  promised  by  the  Government  for  certain  service  under  an  implied  oontmct,  which 
required  of  the  soldier  a  continuous  service  until  the  expiration  of  the  term  of  enlist- 
ment, and  desertion  is  a  violation  of  such  contract  by  the  soldier  which  justifies  the 
Government  in  withholding  the  stipulated  consideration.  A  pension,  however,  is  no 
part  of  the  contract  for  service.  It  is  a  payment  for  loes  of  physical  ability  to  earn  a 
livelihood  determined  solely  by  the  degree  of  disability,  and  not,  in  any  sense,  a  reward 
for  good  conduct.  The  character  of  the  discharge,  whether  honorable  or  dishonorable, 
indicating  good  or  bad  character,  can  have  no  bearing  whatever  on  the  nature  and  extent 
of  the  disability  which  alone  decides  the  right  to  pension.  This  is  clear  from  the  lan- 
guage of  the  act  of  July  14,  186*2,  as  follows :  *'Any  officer,  etc.,  who  has  been  disabled 
by  reason  of  any  wound  received  or  disease  contracted  while  in  the  service  of  Ae  United 
States  *  *  *  shall  *  *  *  be  placed  upon  the  list  of  invalid  pensioners,  etc" 
No  reference  to  his  character  as  a  soldier  or  to  the  terms  of  his  diacbaige  is  made,  hui  it 
is  the  disability  alone  which  entitles  him  to  pension. 
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This  case  was  expressly  overruled  in  the  case  of  Daniel  B.  Kaufman 
(IP.  D.,  338),  and  on  the  17th  of  August,  1889,  this  latter  decision  was 
overruled,  and  the  rule  adopted  in  the  Conroy  case  was  sustained. 
(3  P,  D.,  137.) 

It  is  held  by  the  Judge- Advocate  General,  in  the  absence  of  any 
statutory  provision  on  the  subject,  not  to  be  essential  to  entitle  a  x>erson 
to  military  pension,  that  he  should  have  received  an  honorable  discharge 
as  a  soldier,  and  that  the  pension  is  granted  on  account  of  disability 
incurred  by  the  party  in  the  line  of  duty  while  in  the  military  service 
wholly  irrespective  of  the  circumstances,  whether  honorable  or  dishon- 
orable, under  which  he  may  subsequently  have  become  separated  from 
the  Army.     (Digest  Opinions  Judge-Advocate  General,  p.  373.) 

In  the  case  of  Benjamin  Bobbins,  decided  by  Secretary  Schurz,  April 
16,  1880,  the  Secretary  said : 

The  right  of  Mr.  Robbins  io  pension  aocraed  on  the  7th  day  of  July,  1865,  the  date 
of  his  discharge  from  the  service  in  which  his  disability  was  inenrred. 

«  «««««« 

In  the  view  of  the  Department  it  would  therefore  be  proper,  when  the  applicant  shall 
have  fnmished  tiie  evidence  necessary  to  establish  his  claim  to  restoration,  to  allow  the 
pension  from  the  date  at  which  pay  for  military  service  ceased.  (Record  of  Pension 
Decisions,  Interior  Department,  Vol.  6,  p.  486.) 

This  was  the  contemporaneous  construction  given  the  act  of  July  14, 
1862,  and  sections  4692  and  4693,  Revised  Statutes,  and  the  same  has 
been  followed  in  the  adjudication  of  similar  claims  for  over  a  quarter 
of  a  century  with  the  exception  noted,  and  the  fact  that  it  has  been 
sanctioned  by  long  acquiescence  on  the  part  of  Congress  is  the  strongest 
evidence  that  it  has  been  rightly  explained  in  practice.  A  construction 
under  such  circumstances  becomes  established  law.  (Hahn  v.  United 
States,  107  TJ.  8.,  402 ;  Martin  v.  Hunter,  1  Wheat.,  361.) 

The  Department  holds  now,  as  heretofore,  that  the  fact  of  dismissal 
or  dishonorable  discharge  from  the  service  is  not  in  itself  a  bar  to  pen- 
sion for  a  wound  or  other  disability  incurred  in  and  by  reason  of  the 
service  and  line  of  duty.  The  doctrine  of  the  cases  of  Jane  Conroy 
(Pen.  Dig.,  1886,  p.  193),  Benjamin  Robbins  (Pen.  Dig.,  1886,  p.  204), 
Daniel  B.  Kaufman  (3  P.  D.,  137),  and  Henry  Davinney  (7  P.  D.,  233),  is 
hereby  reaffirmed. 

Bo  the  cause  of  said  officer's  death  being  accepted  as  due  to  the  service 
in  line  of  duty,  his  widow  is  entitled  to  a  pension  notwithstanding  that 
he  had  been  dishonorably  discharged,  as  the  soldier  himself,  if  living, 
woald  have  been  pensionable  had  he  been  disabled  by  said  cause. 
The  dishonorable  discharge  was  a  part  of  the  punishment  inflicted  for 
the  offense  for  which  he  was  tried  and  convicted,  and,  in  the  absence  of 
a  statutory  provision,  in  no  way  affected  his  right  to  pension  for  disa- 
bilities resulting  from  wounds  or  injuries  received  or  disease  contracted 
in  the  servioe  and  line  of  duty.    The  pension  laws  make  a  distinction 
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between  pensions  on  account  of  disabilities  due  to  service  and  line  of 
duty,  and  pensions  for  disabilities  not  of  service  origin  or  for  service  only. 

Thus  section  4730,  Revised  Statutes,  providing  pensions  for  soldiere 
of  the  Mexican  war  for  disabilities  on  account  of  "  injury  received  or 
disease  contracted  while  in  the  line  of  duty  in  actual  service  "  in  said 
war  does  not  make  an  honorable  discharge  a  prerequisite  to  such  pension, 
while  the  acts  of  January  29, 1887,  and  July  27, 1892,  providing  pensions 
for  service  in  the  Mexican  war,  the  Indian  wars,  and  the  war  of  the 
rebellion,  and  for  disabilities  not  due  to  the  service,  in  every  instance 
make  an  honorable  discharge  a  prerequisite  to  pensionable  status.  6o 
the  principle  that  pensions  for  disabilities  due  to  the  service  and  line  of 
duty  are  granted  regardless  of  whether  said  service  was  honorably  or 
dishonorably  terminated  is  clearly  recognized  throughout  the  statutes 
regulating  the  same.  In  the  absence  of  a  statute  upon  the  subject,  to 
withhold  pension  for  disability  due  to  a  wound  or  injury  received  or 
disease  contracted  in  the  service  and  in  line  of  duty  on  the  ground  alone 
that  the  soldier  was  dishonorably  discharged  by  sentence  of  a  coart 
martial  would,  in  effect,  be  imposing  a  penalty  upon  him  not  assessed 
by  the  tribunal  who  alone  had  jurisdiction  to  impose  it.  The  Treasury 
Department  could  not  withhold  the  pay  due  an  officer  dishonorably  dis- 
missed from  the  service  unless  forfeiture  of  pay  waa  a  part  of  the  sentence; 
and  this  Department  has  no  more  right  to  refuse  a  pension  to  a  soldier 
for  a  disability  due  to  wounds  or  injuries  received  or  disease  contracted 
in  the  service  and  line  of  duty  because  he  was  dishonorably  dischaigedi 
under  the  law  as  it  now  stands,  than  it  has  to  grant  a  pension  to  an 
officer  or  an  enlisted  man  under  the  act  of  January  29,  1887,  June  27, 
1890,  or  July  27,  1892,  who  had  not  received  an  honorable  discharge. 

Pension  can  not  be  denied  this  claimant  on  the  ground  that  her  late 
husband  was  dismissed  from  the  service  by  sentence  of  a  general  court 
martial. 


commencement  op  pension-aei'  of  june  «7,  1890. 

Minor  op  Ernst  Rieckhofp. 

A  minor's  pension  nnder  the  act  of  Jane  27,  1890,  granted  by  reMon  of  the  renuuriage 
of  widow,  should  oommenoe  from  date  of  filing  of  the  minor's  applicalion.  {Cut 
of  Timothy  L.  Carley,  7  P.  D.,  12.) 

Aamiant  Secretary   John   M.    Reynolds    to    the    Commiasianer  of   Fenmom, 

October  2i,  1896. 

The  guardian  herein,  on  April  15,  1895,  filed  his  application  for  pen- 
sion for  his  ward,  an  alleged  minor  child  of  soldier.  Claim  was  rejected 
June  29, 1895,  on  the  ground  that  minor  was  over  sixteen  years  of  age 
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at  the  date  of  the  filing  of  the  application.  An  appeal  was  filed 
March  6,  1896,  alleging  that  the  said  rejection  was  contrary  to  law. 

It  is  admitted  that  the  alleged  minor  wa^s  over  sixteen  years  of  age 
at  the  date  of  filing.  It  is  also  admitted  that  the  widow  herein  was  a 
pensioner  up  to  the  date  of  her  remarriage  in  1891.  The  only  question 
at  issue  is  as  to  the  date  at  which  a  minor's  pension,  under  the  act  of 
June  27,  1890,  should  commence. 

The  question  of  date  of  commencement  of  pension  under  said  act  was 
thoroughly  discussed  in  the  case  of  Timothy  L.  Carley  (7  P.  D.,  12), 
and  the  rule  laid  down  for  procedure.  The  commencement  of  minor's 
pension  is  there  held  to  he  at  the  date  of  the  filing  of  the  declaration, 
which  is  in  conformity  with  the  uniform  and  unchanged  practice  of  the 
Bureau  since  said  act  was  passed.  I  see  no  reason  to  change  my  views, 
and  as  the  general  principles  involved  are  discussed  in  the  aforesaid 
case,  it  will  not  be  necessary  to  discuss  them  under  this  appeal. 

There  not  appearing  to  be  any  error  in  your  ruling  in  this  case,  it 
will  be  sustained. 

The  action  appealed  from  is  affirmed. 


disiioyaiity-sbction  4716,  revised  statutes-bvrdence. 
Emma  H.  Seymour  (widow). 

1.  Where  service  in  the  Confederate  army  is  shown  by  a  soldier's  or  sailor's  record,  the 

burden  of  proof  is  on  his  ^idow  claiming  pension  on  account  of  his  service  and 
death,  to  show  that  such  service  was  not  voluntary. 

2.  Claimant  in  this  case  not  having;  satisfactorily  shown  that  her  husband's  service  in 

the  Confederate  army  was  involuntary,  her  claim  was  properly  rejected  under 
section  4716,  Revised  Statutes. 

Assistant   Secretary   John    M,    Reynolds   to    the  Commissioner    of  Pensions^ 

October  10,  1896. 

Appellant  filed  a  claim  (No.  13,394)  for  pension  under  the  act  of 
June  27,  1890,  as  the  widow  of  Edward  H.  Seymour,  late  landsman, 
TJnited  States  Navy,  which  was  rejected  on  the  ground  of  her  inability 
to  prove  that  her  husband's  service  in  the  Confederate  army  was  not 
voluntary.  From  this  action  appeal  was  filed  June  26,  1896,  wherein 
it  was  contended  that  the  act  of  June  27, 1890,  provides  pension  for  all 
coming  within  its  provisions,  except  as  therein  specifically  excepted, 
inclnding  every  person  who  served  in  the  military  or  naval  service  of 
the  United  States  without  distinction;  that  said  act  stands  alone, 
entirely  outside  the  scope  of  pensions  as  influenced  by  prior  legislation, 
and  repealed,  at  least  by  implication,  every  conflicting  provision  of  law 
on  the  statute  book  at  the  time  of  its  passage,  including  section  471 6^ 
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Revised  Statutes,  and  that  the  only  requirements  necessary  to  establish 
title  thereunder  were  ninety  days'  service  in  the  United  States  Army 
or  Navy  during  the  war  of  the  rebellion,  an  honorable  discharge  there- 
from, the  death  of  the  soldier,  marriage  of  the  widow  to  the  soldier 
prior  to  the  passage  of  the  act,  that  she  has  not  i*emarried,  and  that 
she  is  dependent. 

It  is  clear  that  the  contention  of  this  appeal  is  based  on  former 
decisions  of  the  Department,  rendered  by  Assistant  Secretary  Bussey  in 
cases  of  a  similar  character,  chiefly  those  of  George  W.  Coffey  (4  P.  D., 
285),  and  Daniel  B.  Garrison  (6  P.  D.,  289).  Those  decisions  held  that 
section  4716,  Revised  Statutes,  did  not  apply  to  claims  under  the  act  of 
June  27,  1890,  but  they  have  been  distinctly  and  repeatedly  overruled 
in  decisions  of  a  later  date,  rendered  by  me,  and  the  directly  opposite 
view  from  that  expressed  in  this  appeal,  and  in  the  CJoffey  and  Garrison 
decisions,  was  taken.  The  decisions  are  long,  and  it  is  only  necessary 
to  quote  here  a  portion  of  the  head  notes  of  some  of  them  to  indicate 
the  present  position  of  the  Department  on  the  propositions  stated.  In 
the  case  of  Adolph  Bernstein  (7  P.  D.,  229),  decided  May  19,  1894,1 
held  that — 

The  act  of  Jane  27,  1890,  is  a  part  of  the  pension  code,  and  is  to  be  oonstnied  with 
existing  pension  laws  in  pari  materia;  so  construed  it  operates  camulatively,  aod  not 
by  way  of  substitution  or  repeal. 

In  the  case  of  Milo  Ousterhout  (7  P.  D.,  270),  decided  July  21,  1894, 
I  held:  . 

1.  Enlistment  in  the  Confederate  army  will  be  presumed  to  be  volantary. 

2.  Such  enlistment  and  service  in  the  Confederate  army  is  such  a  voluntary  aiding 
and  abetting  the  rebellion  against  the  authority  of  the  United  States  as,  under  section 
4716,  Revised  Statutes,  will  bar  title  to  pension. 

In  the  case  of  Sarah  H.  Osborn  (7  P.  D.,  317),  I  held  directly  that— 

1.  The  act  of  June  27,  1890,  is  a  part  of  the  pension  code,  and  is  to  be  oonstnied  with 
existing  laws  in  pari  materia,  and  is  subject  to  the  prohibitory  provision  of  section  4716, 
Revised  Statutes. 

2.  The  widow  of  a  soldier  or  sailor  whose  husband  voluntarily  served  in  the  Confed- 
erate army  or  navy,  either  prior  or  subsequent  to  his  service  in  the  Army  or  Navy  of  the 
United  States,  is,  by  reason  of  the  inhibition  of  section  4716,  Revised  Statutes,  not 
entitled  to  a  pension  under  the  act  of  June  27,  1890. 

And  in  the  case  of  Augustus  H.  Longee  (7  P.  D.,  586),  decided,  June 
15,  1895,  where  the  facts  are  very  similar  to  those  in  this  case  under 
consideration,  it  was  stated : 

1.  Where  there  is  a  record  of  service  in  t^e  Confedeiate  army,  whether  by  oonscrip- 
tion  or  otherwise,  such  record  failing  to  show  whether  such  service  was  yoiuotaiy  or 
involuntary,  it  will  be  presumed  that  service  was  voluntary,  but  such  presumption  maj 
be  rebutted. 

2.  Where  service  in  the  Confederate  army  is  shown  by  a  claimant's  record  the  burden 
of  proof  is  on  him  to  show  that  such  service  was  not  voluntary. 
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3.  "WheM  the  reoord  shows  that  a  olaimaot  volontarily  engaged  in,  or  aided  and 
abetted  the  rebellion,  his  claim,  under  the  act  of  Jane  27,  1890,  should  be  xejected 
ander  aectioa  4716,  Bevised  Statutes. 

4.  A  claimant  who  was  conscripted  into  the  Confederate  army  may  or  may  not  have 
rendered  \olantary  service,  and  where  from  the  record  it  appears  that  any  service 
reodered  was  not  voluntary,  but  wholly  compulsory,  he  is  excepted  from  the  operation 
of  section  4716,  Revised  Statutes. 

5.  The  snfficieney  of  the  evidence  to  rebut  the  presumption  of  voluntary  service  in 
the  Confederate  army  must  depend  on  the  circumstances  of  each  particular  case. 

These  decisionfi  distinctly  overrule  the  decisions  in  Coffey  and  Garri- 
son oases. 

Following  the  line  of  these  decisions,  it  is  plain  that  the  act  of  June 
27,  1890,  must  he  construed  in  conjunction  with  all  general  pension 
laws,  and  that  section  4716,  Revised  Statutes,  has  a  direct  hearing  on 
the  title  of  the  heneficiaries  of  said  act.  The  claimant's  hushand, 
having  heen  in  the  Confederate  service  previous  to  his  service  in  the 
United  States  Navy,  the  only  matter  to  be  determined,  under  this 
appeal,  is  whether  such  service  in  the  rebel  army  was  voluntary  or 
involuntary.  And,  since  the  records  do  not  show  that  fact,  it  can  only 
be  learned  from  the  proofs  submitted  by  the  claimant. 

The  records  contain  the  following  relative  to  this  sailor's  services : 

Confederate  archives  show  the  name  of  £.  H.  Seymour  on  roll  of  Company  G,  Sixty- 
sixth  Georgia  Infantry,  as  fifth  sergeant,  enlisted  August  15,  1863,  at  Greensboro,  Ga., 
by  Gapt  G.  A.  Hall,  for  three  years,  or  the  war,  present.  This  roll  was  not  dated,  but 
was  received  in  A.  &  I.  G.  O.  October  12,  1863.  Roll  from  August  15  to  December  31, 
1863,  ''captured  by  the  enemy  November  26,  1863.''  No  record  of  disability.  No 
further  infonnation  found. 

Prisoner  of  War  Records  show  Edward  —  Seymour,  Company  G,  Sixty-sixth  Georgia 
Infantry,  captured  at  Graysville,  Ga.,  November  27,  1863,  confined  at  Rock  Island,  111., 
where  he  enlisted  in  the  United  States  Navy,  and  was  transferred  to  the  naval  ren- 
dezvous, Camp  Douglas,  lU.,  January  25,  1864. 

The  records  of  this  office  (Reconl  and  Pension  Ofiice,  War  Department),  do  not  show 
whether  Edward  H.  Seymour,  Company  G,  Sixty-sixth  Georgia  Infantry,  C.  S.  A., 
joined  the  service  voluntarily  or  involantarily. 

Edward  H.  C.  Seymour,  landsman,  enlisted  on  the  North  Carolina,  January  25,  1864, 
and  served  thereon  to  June  16,  1864;  on  the  Tallapoosa  to  January  5,  1865;  on  the  Dale 
to  February  18,  1865;  on  the  Olattmu  to  Juno  5,  1866;  on  the  NorU^  Carolina  to  June  7, 
1865,  when  dischaiged  as  C.  H. 

The  medical  records  show  that  he  was  admitted  to  hospital  February 
3,  1866,  just  ten  days  after  he  enlisted  in  the  Navy,  and  was  under 
treatment  most  of  the  time  to  June  5,  1865,  for  anaemia,  diarrhea, 
cough,  symptoms  of  incipient  tuberculosis  and  pleurisy,  and  it  is  stated 
that  his  disability  wa«  not  contracted  in  line  of  duty. 

The  sailor  filed  a  claim  July  12,  1887,  for  pension  under  the  general 
law,  on  account  of  disease  of  bowels.  This  was  rejected  March  31, 
1888,  for  the  reason  that  he  had  voluntarily  aided  and  abetted  the 
rebellion  against  the  authority  of  the  United  States,  and  also  because 
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his  alleged  disability  existed  before  enlistment.  Subsequently  he  filed 
July  9,  1890,  a  claim  for  pension  under  act  of  June  27,  1890.  This 
was  rejected  November  9,  1890,  on  the  ground  of  his  disloyalty,  but 
the  Departmental  decision  in  the  case  of  George  W.  Coffey,  already 
referred  to,  having  been  rendered  December  16,  1890,  holding  that 
section  4716,  Revised  Statutes,  had  no  application  to  claims  under  the 
act  of  June  27,  1890,  this  claim  was  reopened  and  admitted  Jaly  7, 
1891,  at  $8  per  month.  This  pension  the  sailor  drew  till  his  death, 
February  21,  1893,  the  decisions  overruling  the  holding  in  the  Coffey 
case  not  having  been  rendered  till  after  that  time. 

The  evidence  on  which  claimant  relied  to  show  that  her  husband 
did  not  voluntarily  aid  in  the  rebellion  consisted  of  the  affidavits  of 
Nettie  S.  Orear  and  Mrs.  E.  L.  Gardiner,  relatives  of  the  sailor,  and 
who  were  14  and  16  years  of  age,  respectively,  in  1863,  when  be 
enlisted  in  the  Ck)nfederate  service.  These  affidavits  tended  to  show 
that  the  conscript  laws  of  the  Confederate  States  were  very  strict,  and 
sailor  tried  to  evade  them  and  escape  into  the  Union  lines,  but  he 
could  not,  and  was  conscripted  into  the  service  at  the  time  he  is 
reported  to  have  enlisted.  This  evidence  was  not  deemed  sufficient  to 
show  involuntary  service,  and  the  claim  was  rejected  as  stated.  Since 
the  rejection  ar  affidavit  by  W.  M.  Weaver,  late  first  lieutenant  and 
captain  of  Company  G,  Sixty-sixth  Georgia  Infantry,  has  been  filed,  in 
which  he  states  that — 

He  knew  Edward  H.  Seymour,  who  was  a  member  of  the  company,  and,  while  he  I 

can  not  state  positively,  he  is  under  the  impression  that  haid  Seymour  was  sent  to  the 
company  from  a  conscript  camp.  On  the  retreat  of  Bragg*8  army  from  Missionary 
Ridge  to  Dalton,  Ga.,  said  Seymour  fell  out  by  the  way,  and  the  general  impression 
in  the  company  was  that  he  did  so  purposely.  Deponent  did  not  see  him  again  until  in 
18()5,  after  the  surrender,  when  he  met  him  in  Nashville,  Tenn  ,  and  he  told  deponent 
that  after  leaving  the  Confederate  army  he  took  the  oath  of  allegiance  to  the  United 
States  Government,  and  enlisted  and  served  in  the  United  States  Navy.  Deponent 
knew  that  said  Seymour's  heart  was  not  in  the  cause  of  the  Confederate  States,  in 
which  he  was  serving,  and  the  fact  that  be  left  it  intentionally,  as  he  expressed  a  desin 
to  be  within  the  Union  lines. 

This  affidavit  was  held  not  to  change  the  status  of  the  case,  and  the  ' 

rejection  was  adhered  to.  I  am  constrained  to  the  same  opinion,  in 
view  of  the  record,  which  does  not  show  that  the  enlistment  in  the 
Confederate  service  was  compulsory,  or  under  the  conscript  law,  and 
which  does  show  that  the  sailor  was  captured  and  confined  as  a 
prisoner  of  war  for  two  months,  when  he  enlisted  in  the  United  States 
Navy.  I 

The  evidence  of  claimant's  witnesses  is  indefinite  and  merely  states  ; 

general  impressions,  without  any  particular  facte  to  sustain  them,  and  | 

it  can  not  be  considered  sufficient  to  show  that  the  service  of  claim- 
ant's husband  in  the  Confederate  army  was  not  voluntary.     As  indi-  * 
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oated  in  the  decision  in  the  Longee  caae,  before  referred  to,  the  burden 
of  proof  is  on  her  to  show  that  fact  by  satisfactory  evidence,  and  her 
inability  to  secure  such  evidence  is  her  misfortune.  Thse  fact  that  she 
has  not  furnished  it,  however,  renders  it  impossible  to  give  her  appeal 
favorable  consideration,  and  the  action  rejecting  her  claim  must  be 
tiustained. 


declaration— act  junb  «7,  1890-dtagnosis. 

John  Jones. 

The  soldier  filed  an  application  for  pension  under  the  act  of  June  27,  1890,  on  the  26th 
of  April,  1892.  He  alleged  disability  from  rhenmatism  and  its  resnlts.  He  died 
on  the  24th  of  Jannary,  1893,  of  Bright's  disease  of  the  kidneys,  which  existed  at 
the  date  of  filing  the  application,  and  by  which  he  was  confined  to  his  bed  for 
three  months  before  his  death.  It  is  held  that  the  declaration  in  which  he  alleged 
disability  from  rheumatism  was  a  sufScient  application  for  pension  for  disability 
from  disease  of  the  kidneys,  and  that  the  disability  from  said  cause  was  of  such  a 
degree  as  to  entitle  applicant  to  pension  under  the  act  of  June  27,  1890. 

Assistant    Secretary   John   M.    Reynolds   to    (he    Commissioner   of   Pensions, 

October  2i,  1896. 

John  Jones  filed  his  original  claim  for  pension  under  the  act  of  June 
27, 1890,  on  the  26th  of  April,  1892.  He  alleged  that  he  was  unable 
to  earn  a  support  by  manual  labor  because  of  disability  from  rheuma- 
tism and  its  results.  His  claim  was  rejected  April  1,  1893,  on  the 
ground  that  he  was  not  disabled  in  a  pensionable  degree  under  the  act 
of  June  27,  1890.  The  said  John  Jones  died  on  the  24th  of  January, 
1893.  Some  evidence  was  filed  in  the  claim  in  April,  1896,  with  a  view 
to  having  it  reconsidered  for  the  allowance  of  accrued  pension  to  the 
widow.  By  letter  of  May  16,  1896,  the  attorney  was  informed  that 
there  was  no  claim  pending,  and  that  the  widow  might  file  an  applica- 
tion in  her  own  name. 

Applicant  was  examined  on  the  6th  of  July,  1892,  by  the  board  of 
surgeons  at  Montpelier,  Ohio,  who  reported  his  condition  as  follows : 

Pulse  rate,  76;  respiration,  24;  temperature,  $)8.3;  height,  5  feet  8^  inches;  weight, 
180  pounds;  age,  48  years.  Creaking  is  present  in  both  shoulders,  and  to  a  great  extent 
in  both  knees.  Soreness  is  present  in  dorsal  muscles  of  spine,  both  sides  of  column, 
also  in  shoulder  girdle  musoles,  both  shoulders,  also  in  both  knees  and  ankles,  left 
elbow,  right  elbow,  and  small  joints  right  hand.  Sight  wrist  slightly  the  larger. 
Otherwise  no  swelling.  No  atrophy.  Rating,  -f^.  Tongue  is  much  coated,  fissured. 
Skin  is  clear.  Nutrition  is  good.  Little,  if  any,  emaciation.  Heart  normal.  No 
other  disability  found  to  exist 

The  board  rated  the  disability  from  rheumatism  at  y\. 
Br.  George  Young,  of  Pioneer,  Ohio,  testified  March  4,  1896,  that 
said  Jones  died  on  the  24th  of  January,  1893,  of  Bright's  disease  of 
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the  kidneys.  Affiant  wae  his  family  physician  and  had  a  good 
opportunity  for  knowing  his  physical  condition.  For  two  years  prior 
to  his  death  he  would  often  complain  to  affiant  that  he  was  suffering 
from  pain  in  his  back  in  the  region  of  his  kidneys,  and  tiiat  he  was 
not  able  to  work«  After  some  time  affiant  examined  him  more  criti- 
cally, and,  upon  testing  his  urine,  found  that  he  was  suffering  quite 
severely  from  Bright's  disease  of  the  kidneys.  He  was  confined  to  his 
bed  for  three  months  before  his  death  with  said  disease.  He  was,  in 
affiant's  opinion,  incapacitated  to  perform  manual  labor  for  two  years 
or  more  prior  to  his  death.  His  disability  was  not  caused  by  vicious 
habits.     He  was  temperate  in  all  respects. 

Elwood  Lett  testified,  March  21,  1896,  that  he  had  been  acquainted 
with  John  Jones  for  about  fifteen  years.  For  about  two  years  prior  to 
his  death  Jones  complained  of  his  back  quite  frequently,  and  it  was 
necessary  for  him  to  get  up  quite  frequently  during  the  night  to  make 
water.  It  bothered  him  from  doing  work,  and  at  times  it  was  impossi- 
ble for  him  to  do  any  work  on  account  of  pain  and  weakness.  Affiant 
knows  the  facts  for  the  reason  that  he  worked  for  said  Jones  and 
stayed  with  him  at  nights  when  working  for  him. 

The  declaration  in  the  case  alleging  disability  from  chronic  rheuma- 
tism is  a  sufficient  declaration  for  disability  from  Bright's  disease  of  the 
kidneys  with  which  it  might  be  confounded  by  an  applicant. 

The  Medical  Referee,  having  considered  the  case  upon  the  request  of 
this  Department,  gives  the  opinion  that  the  disability  from  Bright  s 
disease  of  the  kidneys  was  such  as  to  entitle  aj^licant  to  a  rating 
under  the  act  of  June  27,  1890. 

The  action  rejecting  the  claim  is,  therefore,  set  aside.  Yon  will 
please  adjudicate  the  same  on  the  view  that  applicant  was  disabled  in 
such  a  degree  as  to  be  entitled  to  pension  under  the  act  of  June  27, 
1890,  and  that  his  application  was  sufficient. 


DECL.  AR  ATION-8IG  N  ATURB. 

R.  C.  Garden. 

The  necesBity  of  the  claimant's  signature  to  a  declaration  is  baaed  npon  aonnd  practice, 
and  absence  of  the  signatare  to  a  declaration  makes  snoh  declaration  infonual. 

Amstant  Secretary  John   if.    Beynolda  to    Ihe    Commissioner    of   Penmvfj 

October  2^,  1896. 

Claimant,  on  August  13,  1890,  filed  his  declaration  under  the  aciof 
June  27, 1890.  Said  declaration  was  not  accepted  as  valid,  on  account 
of  a  lack  of  signature.     It  was  properly  acknowledged,  however,  under 
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the  statute.  On  June  22,  1892,  the  chief  of  the  Law  Division  addressed 
a  communication  to  the  chief  of  the  Western  Division,  virtually  hold- 
ing that  said  declaration  was  a  valid  one,  and  suggested,  in  order  that 
the  practice  might  he  harmonious,  that  the  declaration  he  sent  to 
claimant  for  signature.  I  find  some  envelopes  in  the  files  in  this  case, 
which  tend  to  show  that  this  suggestion  was  attempted  to  be  carried 
out,  but  that  the  letters  to  claimant  were  unclaimed,  and  were  returned 
to  the  Pension  Bureau.  On  March  4,  1896,  claimant  was  notified  that 
his  claim  was  rejected,  on  account  of  no  valid  declaration  having  been 
filed.  On  April  4,  1896,  the  chief  of  the  Western  Division  advised  the 
chief  of  the  Law  Division  that  the  declination  of  acceptance  of  said 
declaration  was  adhered  to,  and  said  action  appears  to  have  been 
affirmed  by  a  letter  from  the  Commissioner  of  Pensions  accompanying 
this  appeal,  in  which  said  action  is  adhered  to.  Claimant,  by  attorney, 
now  appeals,  April  13,  1896,  requesting  that  your  action  be  set  aside, 
and  that  the  declaration  be  held  to  be  valid.  The  files  show  that  your 
only  objection  to  this  declaration  is  because  of  the  lack  of  signature, 
and  an  inspection  of  the  declaration  shows  that  otherwise  than  as 
stated  it  is  sufficient. 

It  not  infrequently,  in  the  adjudication  of  pension  claims,  becomes 
necessary  to  compare  the  signature  as  it  appears  upon  the  deelaration 
and  affidavits,  and  by  so  doing  cases  of  disputed  identity  are  often 
settled,  and  in  many  other  cases  the  rights  of  bona  fide  claimants  are 
protected.  A  form  for  a  declaration  has  been  promulgated  by  the 
Commissioner  of  Pensions,  which  form  has  received  the  approval  of  the 
Secretary,  and  which  calls  for  the  signature  of  claimant,  and  I  believe 
that  the  requirement  is  in  accordance  with  sound  practice,  and  is,  in  its 
nature,  protective  of,  and  beneficial  to,  the  rights  of  genuine  claimants. 

The  case  should  therefore  be  reopened,  and  claimant  should  affix  his 
signature  to  the  disputed  application,  thereby  curing  its  present  infor- 
mality. 


sxamining  subgeons-presumptions. 

Theodore  M.  Koyt. 

ExaminiDg  Biugeons  aie  officers  of  the  Government,  and  it  is  presnmed  that  their  daty 
hae  been  properly  performed  in  the  abeenoe  of  evidence  to  the  oontmry,  and  the 
single  affidavit  of  a  civil  surgeon  is  not  snfficient  to  impeach  the  certificate  of  a  board 
of  official  surgeons. 

Asgistant    Secretary  John    M.   Reynolds   to   the    CcmmMoner   of  Pensions^ 

October  24,  1896. 

On  September  18,  1891,  appellant  filed  his  claim  under  the  general 
law,  alleging  increase  of  pensioned  cause  and  new  disability.     Same 
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was  rejected  May  25,  1896,  no  increase  being  allowed.  An  appeal  is 
filed  as  of  the  date  of  September  8,  1896.  This  appeal  was  actually 
filed  on  July  7,  1896,  and  was  upon  the  ground  that  claimant  did  not 
receive  fair  consideration  at  the  hands  of  the  medical  board  that  exam- 
ined him,  one  of  the  members  being  biased  against  him.  He  filed  with 
this  appeal  an  affidavit  of  a  civil  surgeon  setting  out  his  condition  in 
full.  This  affidavit  with  the  appeal  was  sent  to  the  Commissioner  of 
Pensions,  and  that  official  has  held  that  the  affidavit  does  not  warrant 
any  change  of  action,  but  this  last  action  the  Secretary  has  as  yet  no 
reason  to  review.  The  appeal  must  be  considered  upon  the  allegation 
that  claimant  has  not  received  fair  consideration  at  the  hands  of  the 
examining  board. 

A  member  of  an  examining  board  of  surgeons  is  appointed  by  the  Com- 
missioner of  Pensions  under  section  4  of  the  act  of  Congress  of  July  25, 
1882  (amended  section  4774,  Revised  Statutes),  and  when  so  appointed 
is  a  representative  and  agent  of  the  Government.  Part  of  the  duties 
of  these  surgeons,  as  stated  in  the  act  cited,  are  ^'  that  all  examinations 
shall  be  thorough  and  searching,"  and  the  act  further  states  that  ^^  the 
certificate  (shall)  contain  a  full  description  of  the  physical  condition  of 
the  claimant  at  the  time,"  etc.  These  certificates  are,  from  the  time 
that  they  are  signed,  part  of  the  public  record.  It  must  be  presumed, 
at  the  outset,  that  this  record  is  correct;  the  law  obliges  it  to  be  made; 
it  provides  that  certain  individuals  shall  make  it,  and  it  directly  states? 
what  said  record  shall  contain. 

When  a  Governmeut  official  specially  charged  with  a  certain  duty 
(wlien  that  duty  is  required  to  be  done)  does  that  duty,  a  strong  pre- 
sumption arises  that  the  official  has  performed  it  according  to  law. 
This  doctrine  is  too  well  founded  to  admit  of  discussion  and  the  decis- 
ions and  the  applications  of  it  are  numerous.  Moreover,  the  all^ation 
of  claimant,  if  true,  raises  the  question  of  fraud  on  the  part  of  the 
examining  board,  and  it  is  well  known  that  fraud  can  not  be  presumed, 
it  must  be  proved.  An  appeal  to  the  Secretary  is  not  the  place  to  raise 
this  question ;  it  must  be  made  to  the  Commissioner  of  Pensions.  It  is 
well  to  state  here  however,  in  view  of  the  fact  that  the  appeal  contained 
an  affidavit  in  support  of  his  contention,  that  the  said  affidavit  did  not 
go  to  the  question  raised  in  the  appeal.  That  affidavit  was  simply  evi- 
dence from  a  physician  that  claimant  was  suffering  from  certain  disa- 
bilities. It  was  in  no  way  corroborative  of  the  contention  that  the 
examining  board  had,  in  consequence  of  a  bias  on  the  part  of  one  of 
its  members,  been  guilty  of  misrepresenting  claimant's  condition  and  of 
making  a  wrongful  record.  If  the  claimant  desires  to  pursue  his  con- 
tention he  must  establish  it  by  some  other  than  the  very  indirect  way 
that  he  has  chosen.  Fraud  could  never  be  established  upon  such 
evidence. 
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An  examination  of  the  certificate  referred  to  shows  a  complete  fulfill- 
ment of  the  law.  Claimant's  alleged  disabilities  are  described  in  more 
than  ordinary  detail  and  with  great  care,  and  the  board  of  surgeons 
complained  of  have  rated  him  far  beyond  his  present  rating,  but  it  is 
evident,  from  a  number  of  the  certificates  on  file  in  this  case,  that  claim- 
ant's vicious  habits  have  been  for  years  an  important  factor  in  his 
physical  and  mental  condition. 

I  can  find  nothing  that  warrants  even  the  slightest  assumption  that 
claimant's  allegation  has  any  foundation  whatever,  but  on  the  contrary 
I  do  find  that  he  has  had  complete  and  ample  justice  at  the  hands  of 
the  board  of  surgeons  complained  of  under  the  evidence. 

The  action  appealed  from  is  affirmed. 


bependencb-act  june  97,  1880. 

Margaret  O'Neill  (widow). 

Soldier's  life  was  insared  for  $2,500,  which  amount  the  widow  received  aboat  two 
months  afler  filing  her  application  for  pension  under  the  act  of  Jnne  27,  1890,  and 
speedily  sqaandered,  since  which  she  has  been  in  destitute  circnmstances. 

Heldj  that  she  is  entitled  to  receive  pension  from  the  date  of  her  application,  deducting 
the  period  dnring  which  she  possessed  ^' means  of  support"  independent  of  her 
labor. 

Assistant   Secretary   John   M,  Reynolds  to   the    Commissioner   of  Pensions, 

October  24,  1896. 

The  claimant's  husband,  Charles  O'Neill,  served  as  a  private  in 
Company  E,  Seventy-third  Regiment  of  New  York  Infantry,  from  July 
24, 1861,  to  April  10, 1863,  and  died  on  the  24th  of  April,  1893.  The 
claimant  on  May  20,  1893,  filed  an  application  for  a  widow's  pension 
under  the  act  of  June  27, 1890,  which  was  rejected  December  12, 1896, 
after  a  special  examination,  on  the  ground  that  she  ^^  was  not  depend- 
ent at  the  time  of  filing  her  claim,  she  then  having  in  prospect  $2,500 
as  life  insurance  of  the  soldier,  which  she  received  in  July,  1893,  about 
two  months  after  filing  claim."    An  appeal  was  taken  on  May  6,  1896. 

The  facts  in  regard  to  the  claimant's  ''  means  of  support "  are  suc- 
cinctly set  forth  in  the  report  of  Special  Examiner  Thomas  G.  Randall, 
dated  November  29,  1895,  as  follows  : 

Soldier  carried  |2,600  life  insurance,  and  this  amount  was  paid  to  claimant  in  July, 
1893,  and  in  the  same  month  she  was  induced  to  purchase  a  house  and  lot,  paying 
11,250  down,  and  agreeing  to  pay  $1,250  in  two  years,  giving  a  trust  deed  on  the  prop- 
erty for  this  halanoe.  By  September  1,  1893,  the  claimant  did  not  have  a  cent,  except 
the  $1,250  tied  up  in  the  property  referred  to.  *  *  *  She  seems  to  have  thought 
that  $2,500  would  last  forever.    She  employed  a  man  by  the  name  of  R.  W.  Griggs  to 
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attend  to  her  bnaineaB  for  her,  and  installed  him  and  his  son  at  the  boarding  hoiue 
where  she  aDd  her  children  were  boarding,  and  paid  all  the  bills,  and  her  agent,  Griggs, 
is  supposed  to  have  gotten  a  considerable  portion  of  the  insurance  money.  The  claim- 
ant's RODS  are  worthless  fellows,  and  as  long  as  claimant  had  a  cent  of  money  the  whole 
family  seems  to  have  fared  snroptnoQsly  every  day,  but  their  ^lender  was  of  ahwt 
duration,  lasting  about  sixty  days.  Claimant  is  now  wretchedly  poor.  She  is  abont  to 
be  turned  out  of  the  home  on  which  she  paid  $1,250.  The  trust  deed  has  been  fore- 
closed, as  she  oould  not  meet  the  deferred  payment,  or  even  pay  the  interest  What 
furniture  she  may  have  had  once  has  all  been  disposed  of  to  raise  a  little  ready  ca^« 
and  the  rooms  of  her  house  are  bare  and  cheerless. 

It  appears  that  at  the  time  of  filing  her  application  the  claimant  had 
no  present  means  of  support  other  than  her  daily  labor,  though  she 
had,  "  in  prospect,"  $2,500.  When  that  prospect  was  realized  and  she 
came  into  possession  of  the  amount  stated  she  unquestionably  had 
means  of  support  sufficient,  while  they  lasted,  to  debar  her  from  taking 
benefit  under  the  act  of  June  27,  1890.  With  the  disappearance  of  her 
money  she  again  acquired  a  pensionable  status,  which  has  continued 
ever  since.  The  rejection  of  the  claim  is  overruled  and  pension  may 
be  allowed  from  the  date  of  the  application,  deducting  the  period  during 
which  the  claimant  was  in  possession  of  means  of  support  indei>endeDt 
of  her  labor. 


decjlanations-act  june  «7,  1890. 

Felix  Bastibn. 

A  declaration  for  x>ension  under  the  provisions  of  section  2,  act  of  June  27,  1890, 
which  fails  to  show  any  of  the  four  essential  elements  of  title  thereunder,  viz.,  (1) 
that  the  claim  is  made  under  said  act,  (2)  ninety  days'  service  during  the  war  of 
the  rehellion,  (3)  honorahle  discharge,  and  (4)  the  existence  of  a  permanent  pbT»- 
ical  or  mental  incapacity  for  earning  a  support  hy  manual  labor,  not  due  to  vicioos 
habits,  is  void  and  of  no  effect.     (Durkee's  appeal,  8  P.  D.,  152.) 

Assistant    Secretary   John   M.   Reynolds   to    the  Commissioner   of  PensunUt 

October  U,  1896. 

This  appellant's  original  application  for  pension  under  the  provisionB 
of  section  2,  act  of  June  27,  1890,  was  filed  in  your  Bureau  on  June  1, 
1891,  and  was  rejected  on  February  2,  1892.  On  January  9,  1894,  he 
filed  another  application,  which  was  also  rejected  on  April  18,  1895. 
On  Februarj'^  4,  1896,  he  filed  a  third  application  for  pension  under 
said  section,  and  on  July  23, 1896,  he  was  advised  by  your  Bureau  that 
the  same  was  invalid,  would  confer  no  rights  under  said  section,  and 
oould  not  be  considered,  for  the  reason  that  he  had  failed  to  allege 
th^^in  his  honorable  discharge  from  the  service. 

From  said  action  refusing  to  accept  said  application  of  February  4, 
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1890,  aB  a  valid  and  Bofficient  declaration  for  peneion  under  the  pro- 
visions of  said  section,  this  appeal  was  taken  An^st  1,  1896. 

The  appellant  contends  that  inasmach  as  all  the  essential  and  neces- 
sary allegafcions  requisite  to  constitute  a  valid  claim  for  pension  under 
said  section  had  been  made  in  his  two  former  applications  for  pension 
thereunder,  and  his  application  of  February  4, 1896,  was,  by  its  express 
terms,  but  supplemental  to  his  original  declaration,  which  was  therein 
directly  referred  to,  said  former  allegation  of  his  honorable  discharge 
should  have  been  considered  sufficient,  and  it  was  error  to  refuse  to 
accept  and  consider  said  application  as  a  valid  and  sufficient  basis  for 
a  claim  for  pension  under  the  provisions  of  said  section.  Although 
appellant's  declaration  of  February  4,  1896,  is,  in  form,  a  supplemental 
declaration,  and  reference  is  made  therein  to  his  former  applications 
for  pension,  it  was,  as  a  matter  of  fact,  a  separate  and  independent 
claim  for  pension,  and  could  only  be  so  considered  under  the  provisions 
of  said  section,  if  it  could  be  considered  at  all.  Appellant's  former 
applications  for  pension  had  been  finally  passed  upon  and  adjudicated 
by  your  Bureau,  and  had  been  definitely  and  finally  rejected.  They 
were  not  pending  at  the  date  said  application  of  February  4,  1896,  was 
filed,  and  no  application  had  been  made  by  this  appellant,  and  no  steps 
taken  by  him  to  reopen  either  of  said  claims,  nor  is  any  request  for  a 
reopening  or  reconsideration  of  said  former  claims  contained  in  said 
application  of  February  4,  1896.  Said  former  applications  were  conse- 
quently not  open  to  amendment  at  said  time,  nor  were  they  in  a  posi- 
tion where  it  was  possible  to  supplement,  aid,  or  cure  any  defect 
therein  by  the  allegations  of  a  subsequent  application.  In  the  sense, 
therefore,  that  it  was  the  basis  of  a  separate,  distinct,  and  independent 
claim  for  pension  under  the  provisions  of  section  2,  act  of  June  27, 
1890,  the  appellant's  application  of  February  4,  1896  was  an  original 
application. 

In  deciding  the  appeal  of  James  J.  Durkee  (8  P.  D.,  152),  this 
Department  stated  the  essential  elements  of  title  to  pension  under 
section  2,  act  of  June  27,  1890,  to  be : 

(1)  That  the  dUixn  ifl  made  nnder  the  act  of  Jane  27,  1690,  (2)  ninety  days'  aeryice 
daring  the  war  of  tbe  rebellion,  (3)  honorable  dischargef  and  (4)  the  existence  of  a  per- 
nuinent  physical  or  mental  incapacity  for  earning  a  sapport  by  manual  labor,  not  due  to 
vicions  habits. 

And  held : 

An  original  decUaation  or  application  which  does  not  show  the  fonr  essential  elements 
of  title,  hereinbefofe  reoited,  shall  be  held  void  and  of  no  effect 

But  even  if  it  oould  be  conceded  that  said  application  of  February 
4,  1896,  was  merely  supplemental  to  and  amendatory  of  his  former 
i^plicatioiis,  as  contended  by  appellant,  it  oould  not  have  been  accepted 
M  TaUd  and  sufficient  for  tiiat  purpose  by  your  Bureau  under  the 
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rulings  of  this  Department.     In   the  decision  above  cited  (Dorkees 
appeal;  supra);  the  Department  also  held: 

A  new  declaration  filed  to  remedy  some  defect  in  the  original  should  contain  all  the 
averments  neceasary  to  constitute  a  valid  application  under  the  rules  and  regulatioDs 
heretofore  prescribed.  Otherwise,  since  pension  can  commence  only  from  the  date  of 
filing  a  valid  declaration,  it  would  be  impossible  to  commence  the  pension  in  accord- 
ance with  the  law  in  cases  where  the  evidence  fails  to  show  the  existence  of  a  pension- 
able disability  at  the  date  of  filing  the  original,  but  establishes  the  existence  of  sach  » 
disability  at  the  date  of  filing  a  later  declaration. 

In  the  absence,  therefore,  of  an  allegation  of  honorable  discharge  it 
is  clear  that,  under  the  rulings  of  this  Department,  appellant's  applica- 
tion of  February  4,  1896,  can  not  be  accepted  as  valid,  legal,  or  suffi- 
cient for  any  purpose,  but  is  void  and  of  no  effect,  and  your  action  in 
so  holding  was  not  error,  and  is  affirmed  accordingly. 


DISCHARGE— DISHONORABL.S  DISCHARGB-ACT  JUNB  27,  1880. 

GeORGI;;   VaNSICKLE. 

Claimant  having  been  dishonorably  dischai^ed  from  his  term  of  enlistment  in  Compaoj 
H,  Fortieth  Ohio  Infantry  Yolanteers,  for  service  in  the  war  of  the  rebellion,  be 
has  no  title  to  pension  under  the  provisions  of  section  2  of  the  act  of  Jane  27,  1890, 
for  the  reason  that  he  was  not  honorably  discharged  from  all  of  the  service  be  con- 
tracted to  perform  during  said  war.  (Cullen's  appeal,  6  P.  D.,  72;  Cowen's 
appeal,  7  P.  D.,  374.) 

Assistant   Secretary  John    M,  Reynolds    to    the    Commistnaner    of  Pensunu, 

October  2^,  1896. 

This  appellant  filed  in  your  Bureau  on  October  16,  1894,  an  applica- 
tion for  pension  under  the  provisions  of  section  2,  act  of  June  27, 
1890,  which  was  rejected  on  August  6,  1896,  on  the  ground  that  he  had 
been  dishonorably  discharged  fi*om  his  service  during  the  war  of  the 
rebellion  in  Company  H,  Fortieth  Ohio  Volunteer  Infantry,  and  oonse- 
quently  had  no  title  to  pension  under  the  provisions  of  said  section. 
From  said  action  appeal  was  taken  on  August  31,  1896. 

The  official  record  of  this  appellant's  military  service  during  the  war 
of  the  rebellion  in  the  War  Department  shows  that  he  first  enlisted  in 
Company  H,  Fortieth  Ohio  Volunteer  In&ntry,  on  August  7,  1861,  and 
served  therein  until  August  26,  1862,  when  he  was  dishonorably  dis- 
missed the  service,  to  forfeit  all  pay  and  allowances,  by  sentence  o(  a 
general  court  martial.  He  subsequently  enlisted  in  Company  A,  One 
hundred  and  seventy-second  Ohio  National  Ouards  on  April  27, 1864, 
and  served  therein  until  September  3,  1864,  when  he  was  mustered  oat 
and  honorably  discharged  with  said  company.     He  again  enlisted  on 
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February  1,  1865,  in  Company  B,  One  hundred  and  eighty-fifth  Ohio 
Volunteer  Infantry,  and  served  therein  until  September  26, 1865,  when 
he  was  mustered  out  with  said  company  and  honorably  discharged. 

Appellant  contends  that  inasmuch  as  he  is  shown  to  have  had  two 
subsequent  terms  of  military  service  during  the  war  of  the  rebellion, 
of  more  than  ninety  days'  duration  each,  from  which  he  was  honorably 
discharged,  his  service  entitles  him  to  pension  under  the  provisions  of 
section  2,  act  of  June  27,  1890. 

In  Cullen's  appeal  (6  P.  D.,  72),  cited  with  approval  in  Cowen's 
appeal  (7  P.  D.,  374),  this  Department,  in  discussing  the  identical  ques- 
tion here  presented,  used  the  following  language : 

The  langoage  of  the  second  section  of  the  act  of  June  27,  1690,  relative  to  the  service 
and  discharge  thereirom  required  as  a  condition  precedent  to  the  grant  of  pension  there- 
under, is  as  follows: 

''  That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service  of 
the  United  States  during  the  late  war  of  the  rebellion,  and  who  have  been  honorably 
discharged  therefrom,  and  who  are  now,"  etc. 

This  language  unquestionably  covers  and  includes  all  military  or  naval  service  ren- 
dered by  a  claimant  for  pension  under  said  act  ^'  during  the  late  war  of  the  rebellion.'' 
The  requirement  is  not  that  there  should  have  been  merely  ninety  days'  service  and  an 
honorable  discharge  therefrom  during  said  war,  but  a  service  of  ninety  days  '*or 
more" — ninety  days  being  fixed  simply  and  solely  as  the  minimum  length  of  service 
required  by  the  act  to  give  a  pensionable  status  thereunder.  The  plain  and  obvious 
meaning  of  the  statute  is  that  a  military  or  naval  service  ''during  the  late  war  of  the 
rebellion  "  of  not  less  than  ninety  days'  duration  and  an  honorable  discharge  therefrom 
are  required  as' conditions  precedent  to  the  grant  of  pension  thereunder,  and  the  "  hon- 
orable discharge  "  required  is  clearly  not  an  honorable  discharge  from  any  special  or 
particular  part  or  term  of  such  service  only,  but  from  all  military  or  naval  service  ren- 
dered "daring  the  late  war  of  the  rebellion." 

The  rejection  of  this  claim  upon  the  ground  stated  was,  obviously,  in 
strict  accord  with  the  above-cited  rulings  and  decisions  of  this  Depart- 
ment, and  was,  therefore,  not  error,  and  is  affirmed  accordingly. 


fraud  and  mistake-reimbursement. 

William  H.  Robkson. 

Where  the  claimant  concealed  the  fact  that  he  had  epileptic  fits  before  enlistment  and 
introduced  testimony  to  show  that  he  was  in  sound  bodily  health  when  he  euttred 
the  army,  and  there  was  nothing  in  the  evidence  before  the  Pension  Bureau  to 
suggest  the  contrary,  and  pension  was  allowed  for  epilepsy,  which,  it  was  subse- 
quently ascertained,  existed  before  enlistment,  it  is  held  that  tlie  pension  was  pro- 
cured by  fraud,  and  pension  due  under  the  act  of  June  *27,  1^<>,  may  be  withheld 
to  reimburse  the  Grovernment  for  the  amount  erroneously  paid.  (Appeal  of  James 
A.  Trosper,  ^'  P.  D.,  7.1.) 
P.  T>.— VOL.  8 22 


Digitized  by 


Google 


338  DECISIONS   RELATING   TO   PENSIONS. 

Assistant   Secretary  John   M,   Reynolds    to    the    Commissioner   of  PentionSy 

October  2i,  1896. 

The  claimant  was  formerly  a  pensioner  under  the  general  law  on 
account  of  epilepsy.  His  name  was  dropped  from  the  rolls  in  July, 
1894;  upon  evidence  obtained  by  special  examination  showing  that  he 
had  epilepsy  before  he  went  into  the  army.  On  appeal  that  action 
was  affirmed  by  me  January  25,  1896. 

On  the  4th  of  August,  1894,  he  filed  a  claim  for  pension  under  the 
act  of  June,  27, 1890,  which  was  adjudicated  in  July,  1895.  A  certifi- 
cate wa«  issued  granting  pension  under  said  act  at  the  rate  of  $12  per 
month,  but  it  was  provided  that  payment  should  be  withheld  until  the 
amount  accrued  should  be  sufficient  to  reimburse  the  Government  for 
the  money  erroneously  paid  under  the  old-law  claim.  From  that 
action  an  appeal  was  taken  August  1,  1896. 

It  is  contended  in  the  appeal  that  the  case  is  parallel  to  that  of 
Christian  May  (8  P.  D.,  71),  wherein  it  was  held  that  the  Government 
can  not  withhold  pension  granted  under  the  act  of  June  27,  1890,  to 
reimburse  itself  for  moneys  erroneously  paid  as  pension  under  the 
general  law  when  such  pension  was  not  procured  through  fraud  or 
mistake,  but  was  allowed  as  the  result  of  an  erroneous  judgment  on  the 
evidence. 

In  May's  case  pension  was  granted  under  the  old  law  for  disease  of 
eyes  in  the  face  of  a  statement  in  the  certificate  of  disability  upon 
which  he  was  discharged  from  service  to  the  efiect  that  he  had  not 
been  without  sore  eyes  before  enlistment.  In  discussing  the  evidence, 
I  said: 

The  daplicate  certificate  of  disability  for  dischaiige  filed  in  your  Bureau  before  appel- 
lant applied  for  a  pension  notified  the  Government  that  he  had  sore  eyes  prior  to  enlist- 
ment. The  surgeon  who  examined  him  and  recommended  his  diaohai^e  had  fall 
knowledge  that  his  eyes  had  been  sore  prior  to  enlistment,  but  believed  that  the  condi- 
tion of  his  eyes  was  the  resnlt  of  his  service,  taking  cold,  resulting  in  catarrhal  fever. 
It  appears  also  that  claimant  filed  with  his  original  application  his  certificate  of  dis- 
charge, which  no  doubt  fhmished  the  same  information  as  the  one  on  file  in  your 
Bureau,  and  it  does  not  appear  that  he,  in  any  manner,  attempted  to  deceive  the  Gor- 
ernment  when  prosecuting  his  claim.  If  the  surgeon  on  whose  certificate  he  was  dis- 
charged had  reason  to  believe  that  the  conjunctivitis  and  ulceration  of  cornea  was  due 
to  the  service  rather  than  to  the  sore  eyes  existing  before  enlistment,  daimant  ^rvb 
fully  justified  in  believing  that  the  disease  of  eyes  for  which  he  claimed  pension  w 
due  to  causes  originating  during  his  service.  The  Bureau  had  the  fact  that  sore  eyes 
existed  prior  to  enlistment  before  it  when  the  claim  was  adjudicated,  and  the  allowazioe 
of  the  pension  was  the  result  of  a  judgment  on  the  evidence  that  the  then  existing  con- 
dition of  eyes  was  not  due  to  the  sore  eyes  existing  prior  to  enlistment.  The  evidence 
does  not  disclose  any  deception  practiced  by  claimant  in  procuring  the  allowance  of  the 
claim,  and  I  am  fully  convinced,  from  the  evidence,  that  the  pension  paid  daimant 
under  the  general  pension  law  was  allowed  as  the  result  of  an  erroneous  judgment  on 
the  evidence  on  file  that  the  disease  of  eyes  was  not  due  to  the  previously  existing  sore 
eyes,  and  not  as  the  result  of  fraud  practiced  by  appellant. 
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The  facts  in  the  case  now  under  consideration  are  wholly  different. 
The  Pension  Bureau  had  no  evidence  or  information,  when  it  allowed 
pension  under  the  old  law  for  epilepsy,  that  the  claimant  was  subject 
to  epileptic  fits  prior  to  his  enlistment.  That  fact  was  concealed  by 
him.  The  Bureau  relied  upon  his  representations  and  upon  the  evi- 
dence filed  by  him  to  show  prior  soundness  and  was  deceived  thereby 
into  allowing  pension.    It  was  clearly  a  case  of  fraud. 

It  was  not  "  error  of  judgment "  for  the  Bureau  to  allow  pension 
upon  ex  parte  evidence,  there  being  nothing  in  the  case  to  arouse  sus- 
picion ;  nor  was  it  "  error  of  judgment "  to  continue  the  pension  after 
a  special  examination  which  failed  to  bring  to  light  any  convincing 
evidence  of  the  existence  of  epilepsy  before  enlistment.  The  claimant 
has  persistently  denied  that  he  had  epileptic  fits  before  enlistment,  but 
in  view  of  the  evidence  obtained  by  the  last  special  examination  and 
set  forth  in  full  in  my  decision  of  January  25, 1896,  herewith  attached, 
there  can  not  be  a  reasonable  doubt  that  he  has  deliberately  sworn  to 
what  he  knew  to  be  false,  and  the  case  comes  within  the  rule  in  the 
case  of  James  A.  Trosper  (8  P.  D.,  75).  Your  action  in  the  premises 
is  affirmed. 


attorneyship-porfeiture. 

Moses  Adams  (claimai^t). 
C.  E.  FooTE  (attorney). 

Where  an  attorney  appeara  in  a  case,  and  has  been  reoognized,  and  becomes  in  neglect, 
bat  has  not  been  superseded  in  the  attorneyship,  his  rights  are  the  same  as  those  of 
any  attorney  who  is  in  default,  and  is  recognized  through  the  courtesy  of  the 
Bureau;  that  is,  he  can  only  preserve  his  rights  by  rendering  material  service 
before  the  appearance  of  another  attorney  in  the  claim. 

Asgistant   Secretary   John   M,  Reynolds   to    the    Commissioner   of  PensionSy 

June  SO,  1896. 

C.  E.  Foote,  of  Kalamazoo,  Mich.,  appealed  February  26,  1896,  in 
the  matter  of  recognition  in  the  claim,  under  the  act  of  June  27, 1890, 
of  Moses  Adams. 

P.  H.  Fitzgerald  filed  the  original  declaration.  The  claim  was 
rejected  June  27,  1892.  The  appellant  filed  a  new  declaration  March 
21, 1893,  filed  one  affidavit  in  the  following  April,  and  called  up  the 
case  October  26,  1895.  Soule  &  Co.  entered  the  case  January  29,  1896. 
On  September  13, 1894,  the  appellant  was  informed  that  he  would  be 
recognized. 

The  appellant  was  not  entitled  to  recognition  on  the  last  mentioned 
date,  as  a  year  had  elapsed  in  which  he  had  not  called  up  the  case. 
(Teberg's  appeal,  ant.  224.)     But  as  he  had  not  at  that  time  been  super- 
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seded  iu  the  attorneyship,  and  having  been  recognized,  his  rights  were 
the  same  as  those  of  any  attorney  in  defaalt  who  is  recognized  through 
the  courtesy  of  the  Bureau.  That  is,  he  could  only  preserve  his 
rights  by  rendering  material  service  before  the  appearance  of  another 
attorney  in  the  claim.  This  the  appellant  did  not  do.  As  noted,  he 
called  up  the  case  October  26, 1895,  more  than  two  years  and  six  mouths 
from  the  date  he  last  rendered  service,  and  thereafter  took  no  further 
action. 

He  now  contends  that  he  has  not  forfeited  the  attorneyship  by  his 
neglect,  and  relies  on  the  rule  laid  down  in  the  Keisor  case  (7  P.  D., 
658),  in  support  of  his  contention. 

The  rule  laid  down  in  the  above-mentioned  decision  is  applicable 
only  in  cases  where  an  attorney  is  entitled  to  information  as  to  the 
effect  of  evidence  filed  by  him.  When  thus  entitled,  and  having  made 
the  proper  call  for  status,  he  is  not  required  to  make  subsequent  calls 
in  order  to  preserve  the  right  to  recognition. 

The  appellant,  by  filing  the  aforesaid  affidavit,  did  not  bring  himself 
within  the  rule,  nor  relieve  himself  of  the  duties  imposed  by  other 
rules.  For  instance,  he  was  not  thereby  relieved  from  filing  call  slips 
at  proper  intervals  until  recognized;  nor  after  recognition  would  it 
relieve  him  from  filing  call  slips  at  regular  intervals  until  he  has  been 
informed  as  to  the  status  of  the  claim ;  for  the  reason  that  said  affidavit 
was  insufficient  to  prima  facie  establish  the  case,  or  to  open  it,  or  to 
warrant  him  in  believing  that  it  was  sufficient  for  either  purpose. 
Therefore,  the  filing  of  said  affidavit  does  not  avail  him,  nor  did  the 
filing  of  a  call  slip  after  he  became  in  neglect  operate  to  renew  his 
rights,  as  when  Soule  &  Go.  appeared  in  the  case  the  appellant  had 
been  in  neglect  since  1894.  For  if  an  attorney  let  his  client's  case 
remain  in  abeyance  for  years,  he  should  not  be  permitted  while  in 
default  to  renew  his  authority  by  the  performance  of  a  long-neglected 
duty  which  would  not  avail  an  original  attorney,  and  thus  thwart  the 
claimant  in  appointing  another,  who,  perhaps,  by  virtue  of  the  power 
given  him,  has  been  accorded  recognition  and  has  rendered  material 
service.     (Teberg's  case,  supra.) 

The  appellant  was  denied  recognition  on  the  ground  that  he  had 
neglected  the  case,  and  thereby  under  Rule  12  had  forfeited  his  rightis. 

Action  affirmed. 


dependent  fatheu-mahriage  of  slaves. 

Henry  Walden  (father  of  James  Hubbard). 

In  i\  claim  of  a  father  for  pension  it  must  be  shown  that  he  was  legally  married  to  the 
mother  of  the  son  on  whose  account  the  claim  is  made.  Section  4705,  Revised 
Statutes.  <loes  not  apply  to  marriages  of  parents  of  a  soldier. 
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Asaigtant    Secretary    John   M,    Reynolds   to   the    Commmioner   of    Ptnittions, 

August  22,  1896. 

James  Hubbard  was  enrolled  in  Lynn  County,  Mo.,  on  the  2d  of 
October,  1863,  as  a  private  in  Company  B,  Sixtieth  United  States  Colored 
Troops,and  died  Ckrtiober  31,1863,in  r^imental  hospital  at  Keokuk, Iowa. 

On  the  17th  of  September,  1885,  Henry  Walden  filed  an  application 
for  pension  in  which  he  alleged  that  he  was  the  father  of  James  Hub- 
bard ;  that  said  James  Hubbard  left  no  widow  or  child ;  that  he  was 
dependent  upon  him  for  support  in  whole  or  in  part.  This  claim  was 
rejected  November  23,  1887,  on  the  ground  that  claimant  was  a  slave 
at  the  time  of  soldier's  death,  and  was  supported  by  his  master,  and 
there  was  no  proof  of  the  inadequacy  of  such  support. 

On  the  19th  of  July,  1890,  said  Henry  Walden  filed  an  application 
for  pension  as  father  of  James  Hubbard,  under  the  act  of  June  27, 
1890.  This  claim  was  rejectiCd  January  25,  1896,  on  the  ground  *^  that 
soldier  was  not  the  legitimate  son  of  claimant,  he  having  been  born  in 
slavery."  From  the  action  rejecting  the  claim  on  this  ground  an 
appeal  was  taken  June  4,  1896. 

The  facts  of  the  case  are  as  follows  :  The  claimant  and  the  mother 
of  the  soldier  were  slaves  in  Halifax  County,  Va.  They  lived  and 
cohabited  together  as  man  and  wife  after  the  manner  of  slaves  for 
some  years,  during  which  time  James  Hubbard  was  born.  About  1850 
Robert  Hubbard,  the  owner  of  the  claimant,  removed  to  Lynn  County, 
Mo.,  taking  claimant  with  him.  The  mother  of  the  soldier,  who  was 
tlie  slave  of  another  person,  was  left  behind  in  A^'irginia.  James 
Hubbard  was  also  left  behind  in  Virginia,  but  some  years  later  was 
brought  to  Missouri.  Claimant  never  returned  to  A'^irginia  after  his 
removal  to  Missouri.  He  states  that  he  was  married  twice  after  his 
removal  to  Missouri.  The  woman  to  whom  he  was  last  married  is  still 
living.  It  is  alleged  that  the  woman  he  left  in  Virginia  again  married, 
and  that  she  died  about  1884. 

The  second  section  of  the  act  entitled  "An  act  to  amend  section 
forty-seven  hundred  and  two,  title  fifty-seven,  Revised  Statutes  of  the 
United  States,  and  for  other  purposes,"  approved  August  7,  1882, 
provides : 

That  marriages,  except  such  as  are  mentioned  in  section  forty -seven  hundred  and  five 
of  the  fievised  Statutes,  shall  be  proven  in  pension  cases  to  be  legal  marriages  accoixl- 
^ng  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  the  marriage,  or  at 
the  time  the  right  to  pension  accrned. 

The  marriage  of  claimant  and  the  mother  of  soldier  is  not  one  of  the 
class  of  marriages  referred  to  in  section  4705  of  the  Revised  Statutes. 
It  was  not  a  valid  marriage  under  the  laws  of  Virginia.  As  the 
parties  were  never  legally  married,  it  can  not  be  shown  that  James 
Hubbard  was  the  son  of  the  claimant.  The  action  from  which  the 
appeal  is  taken  is  affirmed. 
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fjbk-fee  agrbements-atxokbteys. 

August  Koch  (claimant). 
Travis  &  Browk  (attorneys). 

Where  an  attorney,  ^ho  has  been  paid  $25,  enters  into  a  parteenhipi,  and  the  fiim  files 
new  articles  of  agreement,  no  fee  can  he  paid  to  the  firm  for  oompMi^gllwdaim 
for  disabilities  pending,  when  the  certificate  iasned  on  which  the  attorney  Teodved 
the  |25,  but  not  included  in  such  certificate. 

(Anderson's  Digest,  sec  54,  citing  case  of  ChriBtian  Whisler,  Travis  &  Brown,  appellantB.) 

Assistant  Secretary  John    M.    Reynolds  to    the    Commissioner  of   PentunUy 

June  SO,  1896. 

Travis  &  Brown,  of  Crawfordsville,  Ind.,  May  15,  1896,  appealed  in 
the  matter  of  fee  on  the  issue  of  March  2,  1896,  in  the  claim  for  addi- 
tional pension  under  the  general  laws  of  August  Koch,  late  of  Company 
K,  Thirtieth  Missouri  Infantry,  Certificate  No.  450,041. 

The  soldier's  original  claim  was  based  on  dLsabiUty  due  to  disease  of 
feet  and  chronic  diarrhea.  Mr.  Travis,  one  of  the  appellants,  filed  the 
declaration  and  completed  the  claim  on  account  of  disease  of  feet. 
Certificate  issued  October  2,  1889,  to  allow  pension  for  that  disability 
and  a  fee  of  $25  was  paid  him. 

Subsequent  to  said  allowance  Mr.  Travis  formed  a  copartnership  with 
Mr.  Brown,  the  other  appellant,  and  under  the  firm  name  of  Travis  & 
Brown  they,  on  March  10, 1894,  filed  in  pensioner's  behalf  a  claim  for 
reissue  and  for  additional  pension  on  account  of  chronic  diarrhea,  pilee, 
and  disease  of  stomach  and  bowels.  They  filed  considerable  evidence 
in  support  of  the  claim,  and  on  March  2,  1896,  a  certificate  issued  to 
allow  additional  pension  from  March  2,  1888  (the  date  of  filing  the 
original  declaration)  on  account  of  chronic  diarrhea  and  resulting  piles. 
No  fee  was  certified  to  the  appellants,  hence  this  appeal. 

The  appellants  contend  that  as  pension  was  allowed  for  a  cause  of 
disability  the  claim  for  which  was  not  pending  at  the  time  of  the  issue 
in  this  case  on  which  Mr.  Travis  was  paid  a  fee,  that  they  are  now 
entitled  to  a  fee  as  they  are  not  bound  by  the  contract  in  the  original 
claim  to  secure  pension  except  for  causes  there  alleged. 

It  appears  from  the  record  that  pension  was  allowed  for  piles,  not  as 
a  new  and  independent  disability  but  as  a  result  of  chronic  diarrhea 
which  was  alleged  in  the  original  claim.  The  reissue  was  to  allow  pen- 
sion for  a  cause  of  disability  (and  its  results)  allied  in  the  original 
declaration ;  if  otherwise,  pension  would  commence  at  a  later  date. 

So  it  appears  that  Mr.  Travis  was  paid  the  full  contract  fee  for  secur- 
ing pension  on  account  of  chronic  diarrhea. 

Where  an  attorney,  who  has  been  paid  $25,  enters  into  a  partnership, 
and  the  firm  files  new  articles  of  agreement,  no  fee  can  be  paid  to  the  firm 
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for  completing  the  claim  for  disabilities  pending  when  the  certificate 
issued  on  which  the  attorney  received  $25  but  not  included  in  such 
certificate.  (See  case  of  Christian  Whisler,  decided  November  4, 1892, 
(13  Fee  P.  L.  Bk.,  150),  Travis  &  Brown, appellants;  this  case  involved 
the  point  at  issue  and  arose  on  a  like  condition  of  facts.) 
Action  affirmed. 


DECIiABATION— INCREASE  AN1>  RESTORATION-ACT  OF  JUNE  87,  1880. 

RuFus  A.  Allen. 

1.  Pension  was  reduced  from  $12  to  |6  per  month,  in  the  usual  manner.     Claim  for 

increase  was  sabeeqnenUy  filed  on  acconnt  of  the  old,  and  also  newly-alleged 
causes  of  disability,  and  claimant  added  in  writing  the  statement  that  he  wished 
to  secure  restoration  and  increase  to  $12  per  n\onth. 

2.  The  claim  was  properly  treated  as  a  claim  for  increase,  and  not  one  for  restoration,  as 

contended  for  in  the  appeal. 

AsgistarU   Secretary  John   M.   Reynolds    to    the    Commissioner   of  Pensions^ 

August  29y  1896. 

Claimant  was  pensioned  from  Jnly  9, 1890,  under  the  act  of  June  27, 
1890,  at  the  rate  of  $12  per  month,  on  account  of  loss  of  sight  of  left 
eye,  injury  to  left  leg,  and  injury  to  testicle. 

On  Octoher  21, 1893,  he  was  given  the  usual  sixty  days'  notice  of  a 
proposed  reduction  of  his  pension  from  $12  to  $6  per  month. 

No  evidence  was  filed  in  rebuttal,  and  on  February  20,  1894,  the 
rate  of  pension  was  reduced  to  $6  per  month,  which,  in  the  opinion  of 
the  Medical  Beferee,  was  sufficient  to  cover  all  the  disabilities  then 
shown  to  exist. 

On  December  17, 1894,  pensioner  filed  a  declaration  in  due  form  for 
an  original  declaration  under  the  act  of  June  27,  1890,  alleging  the 
Bame  and  also  additional  disabilities,  viz:  Palsy  afiecting  right  side, 
rheumatism  in  legs  and  hip,  and  general  debility.  He  also  added  in 
writing,  to  the  blank  form,  that  he  wished  to  secure  restoration  and 
increase  to  $12  per  month. 

As  under  the  practice,  it  could  not  be  treated  as  a  claim  for  restora- 
tion and  also  increase,  it  was  regarded  as  an  increase  claim.  Medical 
examination  followed,  March  27,  1895,  and  said  increase  claim  was 
allowed  from  that  date  to  $12  per  month  on  account  of  loss  of  sight  of 
left  eye,  injury  to  right  leg  and  testicle,  and  general  debility.  No  other 
disabilities  shown  to  exist. 

The  burden  of  the  appeal,  which  was  filed  April  23,  1896,  is  that  it 
was  erroneous  to  treat  said  claim  as  one  for  increase,  that  it  was 
intended  for  restoration  to  the  original  rate,  on  the  ground  of  improper 
reduction,  and  that  the  pensioner  was  wholly  unable  to  support  him- 
self by  manual  labor. 
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If  claimant  intended  to  apply  for  restoration  to  the  former  rate  on 
account  of  the  disabilities  for  which  pension  had  been  granted  he 
should  have  so  stated  in  his  declaration. 

The  application  was  made  on  the  usual  form  for  an  original  declara- 
tion, and  several  new  and  additional  causes  were  alleged,  and  although 
the  words  "  to  secure  restoration  and  increase  to  $12  "  were  interlined, 
it  could  not,  under  the  practice,  be  treated  as  a  claim  for  restoration 
and  increase  at  the  same  time. 

The  former  contemplates  restoration  of  former  rate  from  date  of 
reduction,  if  the  degree  of  disability  from  the  causes  on  account  of 
which  pension  had  been  granted  remain  unchanged,  and  warrant  said 
action,  while  the  latter  includes  new  and  additional  causes  of  disa- 
bility, and  if  allowed  the  increased  rate  must  commence  from  the  date 
of  medical  examination  had  thereunder. 

The  reduction  from  $12  to  S6  per  month  was  made  in  the  usual  way, 
after  medical  examination,  which,  in  the  judgment  of  the  Medical 
Referee,  warranted  said  action. 

Upon  review,  July  16, 1896,  pending  the  consideration  of  this  appeal, 
the  Medical  Referee  adhered  to  the  action  then  taken. 

In  justice  to  claimant,  in  view  of  the  additional  alleged  causes  of 
disability,  there  appeared  to  be  no  other  course  to  pursue  under  the 
practice,  than  to  treat  it  as  an  increase  claim.  Another  medical  exami- 
nation was  had  March  27,  1895,  under  said  claim,  which  showed  some 
increase  of  disability  from  the  original  alleged  causes,  and  considerable 
general  debility  as  alleged  in  the  claim  for  increase,  which,  in  the 
opinion  of  the  Medical  Referee,  then  entitled  him  to  the  maximum  rate 
under  the  act  of  June  27,  1890. 

It  being  a  claim  for  increase,  the  increased  allowance  was  made  to 
commence  from  the  date  of  medical  examination  under  the  provisions 
of  section  4698^,  Revised  Statutes. 

Although  the  case  is  somewhat  complicated,  I  concur  in  the  opinion 
of  the  Medical  Referee  of  July  16,  1896,  that  no  manifest  injustice  has 
been  done,  and  the  rate  at  which  he  is  now  paid  is  a  liberal  one. 

The  action  of  your  Bureau  is  affirmed. 


service-mexican  avar. 

Antox  Brunz. 

Claimant's  regiment  "was  called  into  the  service  during  the  war  with  Mexico,  for  the 
purpose  of  protecting  the  United  States  trains  on  the  Santa  Fe  route  and  to  punish 
the  Indians  who  had  attacked  those  trains,  and  claimant's  senice  iu  said  command 
was  all  rendered  at  Fort  Leavenworth,  Independence,  Missouri,  on  the  Sanfa  F<f 
road,  near  Bent's  Fort,  Fort  Maun,  on  the  Arkansas  River,  Walnut  Creek,  and 
Council  Grove,  and  not  in  Mexico,  on  the  coasts  or  frontier  thereof,  nor  en  ronte 
themto.  and  he  is  not,  therefore,  pensionable  as  a  sun'ivor  of  the  Mexican  "War 
under  the  act  of  Jannary  29,  lbW7. 
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Assistant  Secretary  John   M.   Reynolds   to   the    Commissioner    of  Fer^ns, 

August  ^9,  1896, 

The  claim  of  Anton  Brunz,  late  of  Company  C,  Gilpin's  Battalion, 
Missouri  Infantry  (No.  24,642),  for  service  pension  as  a  survivor  of  the 
war  with  Mexico,  was  filed,  November  22,  1894,  and  was  rejected  Feb- 
ruary 7,  1895,  on  the  ground  that  claimant  did  not  serve  sixty  days  in 
Mexico,  on  the  coast  or  frontier  thereof,  or  en  route  thereto.  Appeal 
from  this  action  was  made  May  20,  1896,  on  the  contention  that  it  was 
error  and  is  not  justified  by  the  law  or  the  facts  in  the  case. 

The  record  of  claimant's  service,  as  shown  by  the  original  and 
amended  report  of  the  War  Department,  is  as  follows : 

Anton  Brnnz,  Company  C^  Gilpin's  Battalion  Missouri  Infantry  (Mexican  war),  was 
enrolled  September  8,  1847,  mnstered  in  September  10,  1847,  at  Fort  Ijeavenworth,  and 
mustered  out  with  company  October  2,  1848,  at  Independence,  Mo.,  and  that  the 
stations  of  the  company  between  muster  in  and  the  last-named  date  were  as  follows: 
October  4,  1847,  left  Leavenworth;  October  31,  1847,  near  Bent's  Fort,  on  the  Santa  F6 
road;  December  31,  1847,  to  September  3,  164H,  Fort  Mann,  on  the  Arkansas  River; 
September  6,  1848,  Walnut  Creek;  September  13,  1848,  Council  Grove.  This  battalion 
was  called  into  the  service  of  the  United  States  to  serve  during  the  war  with  Mexico, 
for  the  purpose  of  protecting  the  United  States  trains  on  the  Santa  F6  route  and  to 
punish  the  Indians  who  recently  attacked  those  trains.     No  further  record  found. 

The  service  of  this  organization  was  very  similar  to  that  of  Powell's 
Battalion,  Missouri  Mounted  Volunteers,  the  members  of  which  were 
held  not  to  be  entitled  to  pension  under  the  act  of  January  29,  1887. 
(See  appeal  of  George  E.  Brockman,  decided  December  28,  1887, 
1  P.  D.,  463.) 

The  decision  in  the  Brockman  case  was  reaffirmed  October  27,  1888, 
upon  a  motion  for  reconsideration  (2  P.  D.,  239),  and  the  same  case 
was  considered  by  me  in  another  phase,  June  16, 1894.  (See  also  same 
case,  7  P.  D.,  260.)  For  other  decisions  bearing  on  the  same  subject 
see  2  P.  D.,  265,  and  6  P.  D.,  149. 

Powell's  Battalion,  Missouri  Mounted  Volunteers,  marched  from 
Leavenworth,  Kans.,  to  Fort  Kearney,  thence  to  Fort  Childs,  on  the 
Platte  River,  where  it  remained  until  it  returned  to  Leavenworth,  and 
was  mustered  out.  It  was  held  that  it  did  no  service  in  Mexico,  nor 
on  either  the  coast  or  frontier  thereof,  nor  en  route  thereto,  and  was 
not,  therefore,  included  within  the  provisions  of  the  act  of  January 
29, 1887. 

Subsequently,  however,  a  special  act  of  Congress,  approved  March  3, 
1891,  was  passed  granting  a  pension  to  the  members  of  Powell's  Bat- 
talion, but  this  had  reference  to  that  organization  alone,  and  did  not 
include  any  other,  such  as  the  one  in  which  claimant  served.  Other 
special  acts  pensioning  individual  members  of  various  similar  organi- 
zations have  been  enacted. 

According  to  the  record  the  claimant  did  not — 
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Serve  sixty  days  with  the  Army  or  Navy  of  the  United  States  in  Mezioo,  or  on  the 
coast  or  frontier  thereof,  or  en  route  thereto,  in  the  war  with  that  nation. 

And  was  not — 

Actually  eng^iged  in  battle  in  said  war. 

Ajid  has  not  been — 

Personally  named  in  any  resolution  of  Oongreas  for  any  spedfic  service  in  said  war. 

It  is  true  that  his  service  was  rendered  daring  a  portion  of  that  war, 
but  it  was  specifically  for  the  purpose  of  protecting  trains  and  punishing 
Indians,  and  had  no  connection  with  the  conditions  named  in  the  act 
of  January  29, 1887.  He  is  not,  therefore,  entitled  to  pension  under 
said  act,  and  the  rejection  of  his  claim  was  proper.  That  action  is 
affirmed. 


service-act  march  95,  1869. 

Mary  C.  Abey  (widow). 

Claimant's  hnsband  was  appointed  a  second  lieutenant  of  engineers  in  July,  1861,  by 
General  Fremont,  commanding  the  Department  of  the  West,  and  was  oontinned  in 
the  service  as  of  the  rank  of  first  lieutenant  by  General  Halleck,  and  served  as 
topographical  engineer  on  the  staff  of  Generals  Fremont  and  Halleck,  and  was  paid 
as  such  until  the  acceptance  of  his  resignation  in  August,  1862.  It  is  held  that, 
under  the  act  of  March  25, 1862,  he  was  regularly  in  the  service  of  the  United 
States  as  an  officer  of  the  Army ,  as  contemplated  by  sections  4692  and  4693,  Revised 
Statutes. 

Assistant   Secretary   John   M.    Reynolds   to   the   Commissioner    of  PensiorUy 

September  12  j  1896. 

It  appears  that  John  D.  Abry,  First  Lieutenant  Topographical  Engi- 
neers, United  States  Army,  was  granted  a  pension  at  $12  per  month 
from  January  20,  1892,  under  the  act  of  June  27,  1890. 

His  death  occurred  October  2,  1894.  Claimant  in  this  case  applied 
for  the  accrued  invalid  pension,  and  also  on  October  15,  1894,  applied 
for  pension  in  her  own  right  as  his  widow,  under  the  provisions  of  the 
act  of  June  27,  1890.  Her  title  to  the  accrued  pension,  and  also  to 
pension  in  her  own  right,  were  denied,  on  the  ground  that  her  husband, 
John  D.  Abry,  was  not  an  enlisted  man,  or  a  duly  commissioned  officer 
in  the  service  of  the  United  States,  as  required  by  the  act  of  June  27, 
1890,  he  having  rendered  service  in  a  civil  capacity. 

An  appeal  was  filed  May  16,  1896,  which  raises  the  single  issue 
whether  the  said  John  D.  Abry  was  an — 

Officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army  or  Nayy  of  the 
United  States  during  the  late  war  of  the  rebellion. 

It  is  evident  from  the  history  of  these  cases  that  in  January,  1892, 
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this  officer's  right  to  pension  under  the  act  of  June  27,  1890,  was  con-- 
ceded,  and  his' claim  was  accordingly  allowed. 

The  action  was  taken  in  the  widow's  claim  in  the  light  of  the  same 
evidence,  implies  that  said  pension  was  granted  without  authority  of 
law,  for  the  reason  that  he  was  not  an  officer  or  enlisted  man  in  the 
military  service  of  the  United  States,  but  was  employed  in  a  civil 
capacity.  Herein  lies  the  issue,  as  the  record  evidence  shows  that  he 
was  appointed  to,  and  aonred  in  the  capacity  of  a  second  lieutenant  of 
engineers  on  the  staff  of  Generals  Fpomont  and  Halleck,  commanding 
the  Western  Department,  and  receiving  pay  for  such  service. 

The  record  fails  to  show  that  he  was  employed  or  received  pay  as  a 
civil  employee,  unless  it  be  held  that  officers  of  the  topographical 
engineer  corps  connected  with  the  United  States  Army  were  not  in  the 
military  service,  which  will  not  be  maintained. 

It  is  a  part  of  the  record  history  of  this  case,  as  shown  by  the  certifi- 
cates of  Major-General  J.  C.  Fremont  and  Brigadier-General  J.  M. 
Schofield,  under  date  of  September  25,  1861,  and  September  1,  1862, 
that  this  officer,  John  D.  Abry,  was  appointed  second  lieutenant  of 
engineers  July  31,  1861,  by  General  Fremont,  and  it  is  also  shown  that 
he  was  paid  for  his  services  as  of  that  rank  until  he  lefb  the  service. 
The  exact  date  is  not  shown  clearly  by  the  record.  Under  date  of 
September  1, 1862,  General  Schofield  certifies  that  the  original  appoint- 
ment expired  November  12, 1861,  and  it  is  shown  also  that  by  Special 
Order  No.  260,  of  September  25, 1861,  his  resignation  was  accepted. 

Be  that  as  it  may,  it  is  also  shown  by  the  certificate  of  General  Scho- 
field of  September  1, 1862,  that  John  D.  Abry  was  continued  on  topo- 
graphical engineer  duty  by  order  of  Major-General  Halleck  with  the 
rank  of  first  lieutenant  from  March  1,  1862,  until  August  31,  1862,  the 
date  of  acceptance  of  his  final  resignation,  and  it  is  also  shown  that 
during  that  period  he  was  paid  as  of  the  rank  of  first  lieutenant  of 
infantry. 

It  is  very  clear  from  the  record,  therefore,  that  this  officer  was 
appointed  to  the  rank  of  a  commissioned  officer  in  the  United  States 
Army  by  General  Fremont,  and  was  continued  in  said  service  by 
order  of  Mtgor-General  Halleck;  that  he  served  more  than  ninety 
days  during  th«  war  of  the  rebellion,  and  was  paid  for  the  entire 
period  according  to  the  rank  to  which  he  was  appointed. 

The  question  arises,  were  these  appointments  made  by  proper  author- 
ity ?  It  is  inferred  that  the  ground  of  rejection  rests  principally  upon 
the  allegation  that  they  were  not,  and  therefore  he  did  not  perform 
ninety  days'  service  during  the  war  of  the  rebellion  as  an  officer  of  the 
United  States  Army. 

It  is  a  matter  of  history  that  when  General  Fremont  took  command 
of  the  Department  of  the  West  in  July,  1861,  he  was  given  almost 
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unlimited  power  by  the  President  and  Secretary  of  War.  He  assnmed 
command  without  specific  instructions,  but  with  the  authority  to  use 
his  own  judgment  and  discretion  in  all  things,  as  the  exigencies  of  the 
service  required.  Clothed  with  inherent  power,  and  in  view  of  the 
neglect  of  the  then  Governor  of  the  State  of  Missouri  to  come  to  his 
assistance,  he  immediately  proceeded  to  appoint  provisionally  numer- 
ous officers  for  staff  and  regular  dut}'.  Some  of  these  were  subse- 
quently commissioned  by  the  President  and  others  were  not. 

The  services  of  all  were  recognized  by  the  act  of  March  25,  1862, 
entitled : 

An  act  to  secare  to  the  officers  and  men  actually  employed  in  the  Western  Depart- 
ment of  Miaaouri,  their  pay,  bounty,  and  pension. 

Providing  as  follows : 

The  Secretary  of  War  be,  and  is  hereby  authorized,  and  required  to  pay  to  the 
officers,  non-Gommissioned  officers,  musicians  and  privates,  who  have  been  heretofore 
actually  employed  in  the  military  service  of  the  United  States,  whether  mustered  into 
active  service  or  not,  where  their  services  were  accepted  and  actually  employed  by  the 
generals  who  have  been  in  command  of  the  Department  of  the  West,  or  the  Department 
of  Missouri,  the  pay  and  bounty  as  in  cases  of  regular  enlistments. 

The  second  section  of  said  act  also  provides  that  such  officers  and 
privates,  so  employed,  who  have  been  wounded  or  incapacitated  for 
service,  shall  be  entitled  to  receive  pension  allowed  for  such  disability, 
thus  bringing  them  within  the  provision  of  the  first  subdivision  of  sec- 
tion 4693,  Revised  Statutes. 

Not  only  does  this  law  recognize  the  services  of  these  officers  and 
privates,  by  providing  for  their  pay,  bounty,  and  pensions,  the  same  as 
in  cases  of  regular  enlistment  and  muster,  but  it  is  observed  that  the 
Secretary  of  War,  in  submitting  his  report  in  this  case,  states  as 
follows : 

It  is  proper  to  add  that  in  the  case  of  a  person  who  was  similarly  appointed  by 
General  Fremont  as  chaplain,  and  was  paid  as  such,  from  August  13,  1861,  to  Jane  4, 
1862,  it  was  held  by  this  Department  that  while  it  would  appear  that  the  appointee 
was  not  a  chaplain  de  jure  between  these  dates,  yet  this  Department  can  not  refuse  to 
recognize  him  as  having  been  an  officer  of  the  Army  de  facto  between  the  dates 
indicated. 

It  should  be  remembered  that  the  conditions  existing  in  the  Depart- 
ment of  Missouri  in  1861  were  anomalous,  and  called  for  immediate 
and  decisive  action.  Heuce  the  commanding  officers  of  that  Depart- 
ment were  given  almost  plenary  power,  and  their  official  acts,  so  far  as 
was  deemed  necessary,  were  confirmed  in  some  respects  by  subsequent 
special  legislation. 

The  same  conditions  do  not  appear  to  have  existed  elsewhere,  and  it 
is  evident  the  rule  of  construction  as  applied  in  this  class  of  cases,  can 
not  be  used  for  general  application. 

As  already  stated,  the  appointment  of  this  officer   to  the  rank  of 
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lieutenant  of  infantry,  and  his  assignment  to  duty  with  the  topograph- 
ical corps,  and  that  in  that  capacity  he  performed  more  than  ninety 
days'  service  during  the  war  of  the  rebellion,  and  received  pay  there- 
for, and  was  honorably  discharged,  is  a  matter  of  record. 

I  am,  therefore,  of  the  opinion  that  the  allowance  of  his  claim  under 
the  act  of  June  27,  1890,  was  lawful,  and  that  the  widow,  in  that 
respect,  was  entitled  to  the  accrued  pension. 

In  accordance  therewith,  the  action  taken  in  the  widow  ^s  claim 
under  the  same  act,  is  hereby  reversed,  and  the  case  is  returned  to  your 
Bureau  for  readjudication  with  view  to  allowance,  if  her  claim  in  all 
other  respects  be  established. 


reduction— medical  examinations. 

William  L.  Hulse. 

Pension  having  been  reduced  from  $12  to  $h  per  month,  without  a  medical  examination 
beiDf](  held  for  more  than  three  years,  it  is  held  that  the  action  was  error,  and  claim 
should  ))e  reopened,  and  pensioner  be  allowed  the  benefit  of  another  medical  exam- 
ination. 

Assistant    Secretary   John    M.  Reynolds    to    the    Commmioner    of  Pemiomj 

August  22,  1896, 

This  appeal,  filed  June  20,  1896,  is  from  your  refusal,  under  date  of 
June  9, 1896,  to  reconsider,  upon  motion  of  the  attorney  of  reeord,  dated 
February  5, 1896,  your  action  of  August  24, 1895,  in  the  case  of  William 
L.  Hulse,  late  of  Fifth  Battery,  Indiana  Light  Artiller}^  reducing  pen- 
sioner's rating  from  $12  to  $8  per  month. 

The  history  of  the  case  is  as  follows:  The  claim  for  pen.sion  under 
act  of  June  27,  1890,  was  filed  February  8,  1892,  alleging  incapacity 
for  earning  a  support,  by  reason  of  deafness,  rheumatism,  piles,  neu- 
ralgia, and  general  debility.  A  medical  examination  was  held  May  16, 
1892,  and  the  certificate  of  the  same  described  some  disability  from  each 
of  the  alleged  causes,  except  neuralgia.  Pension  was  allowed,  January 
7,  1895,  at  $12  per  month  for  deafness  of  both  ears  and  rheumatism. 
The  case  being  taken  up  for  revision,  notice,  in  the  usual  form,  was  sent 
to  pensioner,  June  14,  1895,  to  show  cause  why  his  rating  should  not 
be  reduced  to  $6  per  month.  In  response  to  this  notice  he  filed,  July 
iS,  1895,  the  affidavits  of  two  physicians,  Drs.  Heaton  and  McCullough, 
tending  to  show  that  pensioner's  disabilities  still  existed  in  severe  forui, 
and  that  he  was  wholly  incapacited  for  manual  labor. 

The  Medical  Referee  being  called  upon  to  state  whether,  in  view  of 
my  decision  in  similar  cases,  another  medical  examination  of  pensioner 
should  be  held,  he  replied  that  the  action  of  reduction  was  in  conform- 
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ity  with  the  practice  of  the  office  at  the  time  it  was  taken,  and  no  addi- 
tional testimony  haying  been  filed  in  the  case,  Airther  action  was  not 
warranted.  This  statement  that  ^'no  additional  testimony  had  been 
filed''  was  not  in  accordance  with  the  facts,  and  the  Medical  Referee 
mnst  have  overlooked  the  affidavits  of  Drs.  Heaton  and  McCallough, 
already  referred  to. 

The  matter  was  then  referred  directly  to  you,  with  similar  inquiry 
as  to  the  propriety  of  holding  another  medical  examination  before 
final  action  was  taken,  and  you  replied  by  slip,  dated  June  9,  1896,  as 
follows : 

The  degree  of  deafneas  shown  by  claimant's  own  evidence  filed  in  rebnttal  is  not  rata- 
ble under  act  of  June  27,  1890.  That  leaves  only  rheumatism,  for  which,  I  think,  the 
rate  fixed  was  proper.  The  Medical  Referee  has  passed  on  the  qnestion  of  another  exam- 
ination.    I  do  not  think  the  case  should  be  reopened  now. 

As  stated,  the  appeal  contends  that  this  refusal  to  reopen  the  claim 
and  order  a  medical  examination  was  error,  and  cites,  in  support  of  the 
contention,  my  decisions  in  similar  cases,  as  follows :  July  20, 1895,  case 
of  George  W.  Lyons,  Certificate  No.  713,689;  November  23, 1895,  case  of 
Charles  Bosworth,  Certificate  No.  630,772;  February  8, 1896,  case  of  Wil- 
liam C.  Richards,  Certificate  No.  846,299. 

In  view  of  the  position  taken  in  these  decisions,  I  am  of  the  opinion 
that  there  is  force  in  the  contention  of  this  appeal,  and  that  pensioner 
should  have  been  accorded  the  benefit  of  another  examination  before 
his  rate  of  pension  was  reduced.  It  is  true  he  was  originally  pensioned 
before  the  rendition  of  the  Bennett  decision  (7  P.  D.,  1),  construing  the 
act  of  June  27,  1890,  and  fixing  the  basis  on  which  ratings  should  be 
made  under  that  act,  and,  as  indicated  in  your  slip  quoted,  it  is  proba- 
bly true  that  the  partial  deafness  of  pensioner  is  not  such  a  disability 
as  would  render  him  incapacitated  for  earning  a  support  by  manual 
labor,  and  entitle  him  to  a  rating,  but  it  is  by  no  means  certain  that 
this  deafness  and  rheumatism  were  the  only  causes  of  disability  suffered 
from  when  the  action  of  reduction  was  proposed  in  his  case.  He  had 
alleged  other  causes  originally,  and  he  was  entitled  to  have  the  extent 
of  his  incapacity  ascertained  by  the  usual  methods  in  such  cases.  Nor 
can  he  be  bound  strictly  by  the  statements  of  the  physicians  whose  tes- 
timony he  furnished.  Such  evidence  is  never  accepted  as  conclusive  in 
determining  the  nature  and  extent  of  a  claimant's  disabilities  and  fixing 
his  rate  of  pension.  They  may  be  indicative  of  his  condition,  but  they 
are  always  supplemented  by  official  medical  examinations  in  original 
cases,  and  should  be,  in  cases  of  proposed  reduction  of  rate,  especially 
when,  as  in  this  case,  no  such  examination  had  been  held  for  more  than 
three  years. 

The  statement  of  the  Medical  Referee  that  the  action  in  this  case  was 
in  conformity  with  the  practice  of  the  Bureau  then  prevailing  may  be 
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trae,  but  if  so,  it  wae  in  oontravention  of  the  view  expressed  in  one  of 
the  decisions  above  cited  which  had  been  rendered  at  that  time.  It 
may  be  said,  also,  that  the  practice  was  bad,  becaase  in  the  revision  of 
such  cases  as  this  it  was  never  proposed  to  change  the  previous  action 
to  the  extent  of  recovering  any  part  of  the  pension  already  paid,  bat 
only  to  ascertain  whether  the  pensioner's  present  condition  justified  a 
continuance  of  his  rating ;  and,  as  a  necessary  concomitant,  to  deter- 
mine whether  the  original  basis  of  rating  was  correct. 

In  fixing  the  proper  rating  of  this  pension  at  the  time  the  reduction 
was  made  the  Bureau  was  limited  to  the  consideration  of  only  alleged 
causes  of  disability,  as  ruled  in  my  decision  of  the  appeal  of  Charles  J. 
Bryant  (7  P.  D.,  299),  and  to  the  effect  of  these  causes  in  producing 
incapacity  for  earning  a  support  by  manual  labor,  as  ruled  in  my  deci- 
sion of  the  appeal  of  Charles  T.  Bennett  (7  P.  D.,  1),  but  there  was 
likewise  an  obligation  to  consider  all  of  the  causes  alleged,  and  the 
extent  of  disability  therefi*om  at  the  time  the  action  was  taken,  and  not 
three  years  before.  It  may  be  further  stated  that  at  the  time  of  the 
final  rulings  of  yourself  and  the  Medical  Beferee  on  the  application  of 
pensioner  for  reconsideration  of  the  action  already  taken  the  act  of  Con- 
gress of  March  13,  1896,  had  been  passed,  and  this  might  very  properly 
have  been  taken  as  authority  for  reopening  the  claim,  and  considering  it 
de  novo,  in  the  light  of  all  disabilities  pensioner  may  have  had,  whether 
allied  or  not. 

I  am  decidedly  of  the  opinion  that  pensioner  was  entitled  to  another 
medical  examination  before  action  was  taken  reducing  his  rate  of  pen- 
sion, and  for  this  reason  that  action  is  reversed,  and  it  is  directed  that 
the  case  be  reopened  and  readjudicated  in  accordance  with  the  view 
here  expressed. 


svidbkcb-bstoppei^certrficatb  op  disabilitt. 

John  H.  Buhl. 

When  a  soldier  has  procured  hia  discharge  by  reason  of  his  own  false  statements,  said 
statements  being  recited  in  his  certificate  of  discharge,  he  will  not  be  allowed  in 
a  pension  claim  to  deny  the  truth  of  those  statements,  bnt  he  may  attack  the  fact 
that  he  made  snch  statements,  since  fraud  or  mistake  on  the  part  of  those  who  made 
the  record  are  always  open  to  proof. 

AsBigtant    Secretary  John    M.   Reynolds    to    the    Commusioner    of  Penmns, 

August  22,  1896. 

Claimant,  late  of  Company  K,  Twelfth  Indiana  Infantry,  on  April 
29, 1869,  filed  his  claim  under  the  general  law,  based  among  other  things 
upon  rheumatism.     This  claim  was  rejected  February  3,  1896,  on  the 
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ground  that  a  special  examination  failed  to  overcome  the  recitals  con- 
tained in  his  certificate  of  disability  for  dischai^e.  An  appeal  is  filed 
May  20,  1896,  claiming  that  the  evidence  is  sufficient  to  impeach  that 
record. 

Claimant  enlisted  August  18, 1862,  and  was  discharged  July  22, 1863. 
The  records  show  him  admitted  to  the  general  hospital,  Indianapoli;:. 
Ind.,  for  rheumatism,  November  20,  1862,  returned  to  duty  November 
22,  1862  ;  admitted  to  general  hospital,  Camp  Dennison,  Ohio,  June  5, 
1863,  and  discharged  from  service  July  22,  1863.  The  certificate  of 
disability  for  discharge  is  signed  at  Indianapolis,  Ind.,  January  26, 1863, 
by  the  surgeon  of  the  hospital  and  by  the  examining  surgeon,  but  he 
was  discharged  at  Camp  Dennison,  Ohio,  July  22,  1863,  by  order  of  the 
military  commander. 

The  certificate  of  disability  recites,  in  the  language  of  the  surgeon  of 
the  hospital,  the  following : 

states  that  he  has  not  been  an  efficient  soldier  since  enlistment,  by  reason  of  disease 
of  his  left  hip  and  knee  joint,  which  existed  previous  to  enlistment. 

It  also  recites,  in  the  language  of  the  examining  surgeon,  that — 

Diseasf'  of  left  liip  and  knee  joint,  existing  previous  to  enlistment,  but  has  \yeen  aggra- 
vated ])y  exposure  in  the  service;  states  lie  has  not  l)een  an  efficient  soldier  since  enlist- 
ment; cause  pro]>al)ly  rheumatism. 

Both  of  these  recitals  are  in  the  handwriting  of  the  examining  sur- 
geon. Claimant  stated  in  his  declaration  in  1869  that  he  contracted 
rheumatism  by  being  ordered  out  on  duty  during  the  prevalence  of  a 
severe  rain  storm.  Later,  in  1889,  he  states  that  the  injury  to  his  hip 
(he  suffers  from  sciatica)  was  by  reason  of  a  bursting  shell  at  Bichmond, 
Ky.,  which  knocked  him  senseless,  and  that  his  nervous  system  never 
recovered  from  the  shock.  In  1892  he  filed  an  affidavit  for  reopening, 
stating  that  his  alleged  rheumatism  was  contracted,  as  a  result  of  malarial 
poisoning,  at  Indianapolis,  Ind. 

Claimant's  Army  service  was  a  brief  one.  He  was  a  musician,  and 
many  of  his  comrades  state  unequivocally  that  he  was  never  on  duty 
except  as  a  musician,  and  was  never  ordered  out  as  alleged.  A  short 
time  after  enlistment  his  regiment  was  in  action  at  Richmond,  Ky.,  and 
members  of  the  regimental  band  state  that  a  shell  struck  near  them 
and  threw  dirt  around,  but  that  claimant  was  not  struck  as  alleged. 
He  was  taken  prisoner  that  night  in  company  with  others,  and  was 
immediately  paroled  and  sent  to  Indianapolis.  Later  his  father  appeared 
and  told  a  number  of  claimant's  comrades  that  his  son  must  leave  the 
service  if  he  could  possibly  get  him  out.  Comrades  testify  that  claimant 
was  immediately  thereafter  taken  ill  and  was  put  in  hospital.  He 
never  again  rejoined  his  regiment.  The  record  shows  that  he  was  dis- 
charged from  the  hospital  two  days  after  his  admittance  thereto  at 
Indianapolis,  hut  liis  whereabouts,  or  what  he  was  doing  from  that  time, 
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November  22,  until  his  entrance  to  Camp  Dennison,  Ohio,  in  June,  1863, 
are  unexplained. 

At  the  special  examination  it  was  shown  by  a  large  number  of  wit- 
nesses, and  covering  a  period  from  the  time  soldier  was  a  mere  boy 
until  his  enlistment,  that  soldier  was  sound  up  to  enlistment.  There  is 
some  conflicting  testimony,  but  the  weight  of  evidence  is  strongly  against 
the  record  of  unsoundness  at  enlistment.  The  testimony  of  friends  and 
neighbors  show^  that  he  appeared  at  home  immediately  after  his  dis- 
charge ;  that  he  used  sometimes  crutches  and  sometimes  a  cane ;  that 
he  claimed  to  have  contracted  rheumatism  in  the  service.  His  comrades 
testify  that  on  their  return  from  the  service  in  1864  and  1866  they  saw 
him  frequently,  sometimes  with  crutches  a^d  sometimes  with  a  cane, 
but  they,  in  company  with  his  neighbors  and  associates,  declare  emphat- 
ically that  he  was  shamming.  They  also  state  equally  emphatically  that 
he  shammed  sickness  in  the  service,  and  manifested  a  constant  desire, 
upon  all  occasions,  to  quit  the  service,  only  one  comrade  stating,  with 
any  degree  of  detail,  that  he  was  ever  actually  sick  from  enlistment  to 
discharge.  After  some  seven  years  he  threw  away  his  crutches  and 
cane  claiming  that  he  had  been  divinely  cured,  and  there  is  evidence 
showing  that  he  did  not  use  them  again  for  some  years,  and  there  is 
also  testimony  that  he  resumed  them  after  a  few  months.  One  physician 
testifies  that  as  early  as  1865  he  treated  claimant  for  sciatic  rheumatism, 
but  although  his  testimony  is  squarely  to  the  point  it  lacks  detail.  The 
foregoing  is  drawn  from  the  special  examination  files,  which  are  volum- 
inous, and  are  more  reliable  than  the  affidavits  filed  by  the  claimant. 
I  think  the  evidence  may  be  briefly  summed  up  as  follows :  That  sol- 
dier was  not  injured  as  alleged  at  the  battle  of  Bichmond,  Ky.  That 
he  was  not  ordered  out  on  duty  in  a  rain  storm  at  Camp  Morton,  Ind., 
and  that  he  was  not  exposed  to  any  hardships  or  privation,  whereby 
he  would  have  contracted  rheumatism,  either  at  Camp  Morton  or  any 
other  place.  That  he  was  extremely  desirous  of  quitting  the  service, 
and  that  his  father  determined  to  get  him  out  of  the  Army  if  it  were 
possible ;  that  he  never  returned  to  any  active  duty  after  November 
22, 1862,  and  that  his  discharge  from  the  service  was  brought  about, 
not  by  his  being  physically  incompetent  to  serve  as  a  soldier,  but 
because  his  disposition  and  inclination  was  to  avoid  further  army  life. 

The  certificate  of  dischai^e,  read  in  the  light  of  all  the  facts  brought 
out  at  special  examination,  certainly  says  very  plainly  that  this  soldier 
states  that  he  has  not  been  an  efficient  soldier  since  enlistment  by  reason 
of  disease  of  hip  and  knee  which  existed  prior  to  enlistment,  which  has 
been  aggravated  by  exposure  in  the  service.  It  will  be  noticed  that  his 
certificate  of  disability  for  discharge  comes  from  the  hospital  surgeons, 
and  not  from  his  commanding  officer  and  regimental  surgeon.  It  is 
apparent  that  the  aggravation  mentioned  in  the  certificate  emanated 
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primarily  from  soldiw  himself.  Whether  he  waa  afflicted  with  sciatica 
at  discharge  may  be  an  open  question,  and  I  am  inclined  to  the  opinion 
that  claimant  has  proved  that  he  was  sound  at  enlistment;  but  bow 
does  this  affect  claimant's  case  ?  It  proves  unquestionably  that  he  pro- 
cured a  rescinding  of  his  contract  of  enlistment  by  fiilse  representations 
and  fraud.  He  is  shown  to  have  been  a  more  than  ordinarily  intelligent 
young  man,  and  the  presumption  is  that  he  knew  what  he  was  doing 
and  what  the  effect  of  his  deceit  would  be  in  procuring  his  discharge 
upon  false  statements.  No  fraud  or  mistake  is  shown  by  him  on  the 
part  of  the  hospital  or  examining  surgeon.  I  think  it  conclnsiTely 
shown  that  he  was  never  in  any  situation  by  reason  of  his  army  service, 
whereby  it  could  be  presumed  that  thereby  he  could  have  contracted 
sciatica  in  line  of  duty,  and  this  presumption  attaching,  it  is  incumbent 
upon  him  to  prove  such  to  be  the  fact.  Has  he  done  this?  Only  by  alleg- 
ing three  entirely  different  causes  surrounded  by  entirely  different  cir- 
cumstances, all  of  which  are  proved  to  be  false  by  overwhelming  and 
reliable  testimony  of  his  comrades. 

I  have  held  that  recitals  contained  in  a  certificate  of  disability  for 
discharge  are  not  conclusive,  but  that  they  can  be  overthrown  by  con- 
vincing proof;  in  so  holding,  I  have  followed  the  principles  of  courts  of 
equity  in  preference  to  the  stricter  interpretation  of  applicable  doctrines 
prevalent  in  courts  of  law.  But  fraud  is  equally  abhorrent  to  equity  and 
to  the  law,  and  I  have  never  held  that  where  the  recitals  in  a  certificate 
of  disability  for  discharge  contain  false  statements  made  by  soldier  by 
reason  of  which  he  secured  his  discharge,  that  thereafter  he  shall  be 
allowed  to  deny  the  truth  of  those  statements  for  the  purpose  of  found- 
ing his  right  to  a  pension  claim.  Mr.  Greenleaf  states,  in  discussing 
the  principle  applicable  to  cases  like  the  one  under  consideration — 

Its  foundation  is  laid  in  the  obligation  Tvhich  every  man  is  under  to  act  and  speak 
according  to  the  truth  in  the  case,  and  in  the  policy  of  law  to  prevent  flie  great  mi^ 
chief  resulting  from  the  uncertainty,  confusion,  and  want  of  confidence  in  the  inter- 
course of  men,  if  they  were  permitted  to  deny  that  which  they  have  deliberatdy  and 
solemnly  asserted  as  true.     (1  Greenleaf  on  Evidence,  sec.  22.) 

And  following  up  the  argument  he  states  that  the  law  will  conclu- 
sively presume  to  be  true — 

Those  unsolemn  admissions,  extra  judicium,  which  have  been  acted  upon  or  have  been 
made  to  influence  the  conduct  of  others,  or  to  derive  some  advantage  to  the  party. 
*  *  *  (comprehending)  not  only  all  those  declarations,  hut  also  that  line  of  oonduct 
by  which  the  party  has  induced  others  to  act,  or  has  acquired  any  advantage  to  himaelf. 
(1  Greenleaf  on  Evidence,  sec.  27.) 

Mr.  Stephens  states  in  his  work  on  evidence : 

Where  one  peraon,  by  anything  that  he  does  or  says,  or  abstaioB  fiom  doing  or  saying, 
intentionally  causes  or  permits  another  person  to  believe  a  thing  to  be  true,  and  to  act  npoD 
such  belief  otherwise  than  but  for  that  belief  he  would  have  acted,  neither  the  persoo 
first  mentioned  nor  his  representative  in  interest,  is  allowed  in  any  suit  or  pioceediDg 
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between  himself  end  sneh  penon,  or  hie  representetive  in  interest  to  deny  the  truth  of 
that  thing.     (Steph.  Dig.  Evid.,  Art  102.) 

The  fbregoing  quotations  when  taken  together  represent  the  helief  of 
leading  minds  as  to  the  application  of  the  doctrine  of  estoppel  in  pais 
to  cases  in  equity. 

A  certificate  of  discharge  helongs  to  the  very  best  class  of  evidence, 
and  although  pension  cases  are  not  to  be  adjudicated  upon  strict  legal 
doctrines,  yet  there  must  be  a  line  drawn  somewhere  in  allowing  the 
record  of  a  soldier's  discharge  to  be  overthrown,  and  I  know  of  no 
better  rule  to  lay  down  than  the  following :  When  a  soldier  has  pro- 
cured his  discharge  by  reason  of  his  own  false  statements,  which  said 
statements  are  recited  in  his  certificate  of  discharge,  and  which  also 
emanated  from  him,  he  will  not  be  allowed,  in  a  pension  claim,  to  deny 
the  truth  of  those  statements.  I  do  not  mean  to  say  but  that  he  may 
always  attack  the  fact  that  he  made  those  statements.  Fraud  or  mis- 
take on  the  part  of  those  who  made  the  record  are  always  open  to  proof, 
but  he  who  asks  equity  must  seek  it  with  clean  hands,  and  justice  and 
public  policy  require  that  no  soldier  shall  be  allowed  to  found  his  right 
to  a  pension  upon  his  own  fraud.  In  view  of  the  recitals  in  the  certifi- 
cate of  disability  for  discharge,  and  also  from  the  further  fact  that  there 
is  no  proof  that  alleged  disability  was  incurred  in  line  of  duty,  your 
rejection  of  the  within  claim  is  sustained. 

The  action  appealed  ft*om  is  affirmed. 


dkpenbence-widows  pension-act  june  «7,  1890. 
Mabt  E.  Stuabt  (widow). 

1.  A  soldier's  widow  who  is  in  receipt  of  a  gross  income  of  |500  from  her  hushand's 

estate,  which  is  assessed  at  $3,535,  is  not  ^'without  other  means  of  support  than  her 
daily  labor  '*  within  the  meaning  of  section  3  of  the  act  of  June  27,  1890,  notwith- 
standing the  fact  that  her  net  income  is  hat  $200  per  annum. 

2.  The  fact  that  soldier  left  five  minor  children  under  16  years  of  age,  does  not  entitle 

his  widow  to  a  pension  under  section  3,  of  act  of  June  27, 1890,  if  she  is  not  ^'with- 
out other  means  of  support  than  her  daily  labor." 

Amstanl   Secretary  John   M.   Reynolds   to  the    Commissioner  of  Pensions, 

September  12,  1896. 

Claimant  on  June  19,  1896,  appealed  from  the  action  of  your  Bureau 
of  April  30,  1896,  rejecting  her  claim  No.  522,776,  for  pension  as  the 
widow  of  James  8.  Stuart,  late  of  Company  H,  Twelfth  Pennsylvania 
Keserve  Volunteers,  on  the  ground  that  she  was  not  dependent  within 
the  meaning  of  the  act  of  June  27,  1890.  The  widow  is  in  receipt  of 
an  income  of  $500  per  annum  from  her  husband's  estate,  assessed  at 
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$3,535,  with  a  net  income  of  $200  over  and  above  expenses  by  way  of 
insurance,  taxes,  water  rater*,  and  repairs. 

It  further  appears  that  soldier  left  five  surviving  children  under  16 
years  of  age. 

The  contention  is  that  there  are  two  conditions  under  section  3  of 
the  act  of  June  27,  1890,  under  which  the  widow  takes  pension  :  First, 
when  she  is  "without  other  means  of  support  than  her  daily  labor," 
and,  second,  when  soldier  died  "leaving  *  *  *  minor  children 
under  16  years,"  and  that  when  either  of  these  conditions  are  shown 
the  widow,  if  living,  takes  the  pension. 

The  language  of  said  section  3  is  as  follows : 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army  or 
Navy  of  the  United  States  daring  the  late  'war  of  the  rebellion,  and  who  was  honorably 
discharged,  has  died,  or  shall  hereafter  die,  leaving  a  widow  without  other  meass  of 
support  than  her  daily  labor,  or  minor  children  nnder  the  age  of  sixteen  years,  sach 
widow  shall,  upon  due  proof  of  her  husband's  death,  without  proving  his  death  to  be 
the  result  of  his  army  service,  be  placed  on  the  pension  roll  from  the  date  of  the  appli- 
cation therefor  under  this  act,  at  the  rate  of  eight  dollars  per  month  during  her  widow- 
hood, and  shall  also  be  paid  two  dollars  x>er  month  for  each  child  of  such  officer  or  enlisted 
man,  under  sixteen  yeais  of  age,  and  in  case  of  the  death  or  remarriage  of  the  widow, 
leaving  a  child  or  children  of  such  officer  or  enlisted  man  nnder  the  age  of  sixteen  years, 
such  pension  shall  be  paid  such  child  or  children  until  the  age  of  sixteen. 

Then  comes  the  proviso  in  reference  to  insane,  idiotic,  or  otherwise 
permanently  helpless  children,  and  the  further  proviso  that  "  said 
widow  shall  have  married  said  soldier  prior  to  the  passage  of  this  act." 

It  was  held  by  Assistant  Secretary  Bussey,  on  March  10,  1893,  in  the 
case  of  Jennie  D.  Lewis  (6  P.  D.,  294),  that  the  widow  to  be  entitled 
to  a  pension  under  this  section  must  be  one  who  is  "without  other 
means  of  support  than  her  daily  labor,"  and  that  this  was  an  indis- 
pensable condition  in  the  question  of  any  widow's  right  under  this  act. 
In  that  case  the  widow  was  shown  to  have  a  child  under  16  years  of 
age,  yet  that  fact  did  not  entitle  her  to  a  widow's  pension. 

I  am  of  the  opinion  that  if  Congress  had  intended  to  grant  pensions 
to  the  widows  of  all  soldiers  who  died  leaving  minor  children  under  16 
years  of  age,  such  intent  would  have  been  evidenced  by  language  that 
would  have  left  no  doubt  as  to  the  intent. 

It  is  more  reasonable  to  believe  that  Congress  intended  by  the  use 
of  the  words  "  such  widow,"  in  the  seventh  line  of  the  section,  to  refer 
to  the  widow  who  was  "  without  other  means  of  support  than  her  daily 
labor"  than  to  suppose  that  it  was  the  intention  to  grant  pensions  to 
the  widows  of  all  soldiers  who  died  leaving  surviving  minor  children 
under  16  years,  regardless  of  the  financial  or  dependent  condition  of 
"  such  widow."  I  see  no  reason  for  reversing  the  former  Departmental 
construction  of  said  section,  and  therefore  hold  that  the  fact  that  soldier 
left  five  minor  children  under  16  years  of  age  does  not  entitle  his  widow 
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to  a  pension  under  section  3  of  the  act  of  June  27,  1890,  if  she  is  not 
'^  without  other  means  of  support  than  her  daily  lahor." 

The  action  appealed  from  is  accordingly  affirmed  and  the  papers  in 
the  case  herewith  returned. 


dkpbndence— act  june  «7,  1890. 

Angelina  M.  Bishop  (widow). 

A  widow  in  poaseasion  of  real  and  peisonal  anincnmbered  property  assessed  at  $3,620 
is  not  without  other  means  of  support  than  her  daily  lahor  within  the  meaning  of 
section  3  of  the  act  of  June  27,  1890. 

Assistant  Secretary  John   it.  Reynolds  to   the    Commissioner   of  Pensions, 

November  7,  1896. 

Claimant  on  September  30,  1896,  appealed  from  the  action  of  your 
Bureau  of  June  4,  1895,  rejecting  her  new  law  widow's  pension  claim 
No.  604,340,  filed  November  12, 1894,  on  the  ground  that  she  had  other 
means  of  support  than  her  manual  labor. 

The  contention  is  in  substance  that  the  income  from  claimant's  prop- 
erty is  insuflScient  for  her  support,  and  that  her  property  is  assessed  too 
high,  and  the  value  of  her  property  has  depreciated. 

The  evidence  shows  that  at  date  of  filing  her  application  she  was 
assessed  $3,620  for  real  and  personal  property,  which  appears  to  be 
unincumbered. 

The  case  appears  to  have  been  prosecuted  upon  the  theory  that 
income  was  the  sole  test  of  dependence,  as  there  is  no  evidence  aside 
from  the  assessment  as  to  the  real  value  of  the  property  of  claimant. 

The  real  question  in  all  these  cases  under  section  3  of  the  act  of  June 
27, 1890,  is.  What  are  claimant's  assets? 

The  language  of  the  act  is  "  without  other  means  of  support  than  her 
daily  labor,"  and  means  of  support  include  all  those  resources  from 
which  the  wants  of  life  may  be  supplied.  (See  case  of  Eveline  Holtz- 
worth,  7  P.  D.,  48.) 

It  was  evidently  not  the  intention  of  Congress  to  permit  a  widow  to 
hold  a  large  amount  of  unproductive  property  and  then  obtain  a  pen- 
sion on  the  ground  that  she  received  no  income  therefrom. 

The  evidence  in  this  case  shows  that  claimant  has  a  farm  of  130  acres 
valued  at  $3,000,  a  mill  valued  at  $500,  a  3-acre  tract  of  land  valued 
at  $30,  and  personal  property  valued  at  $90.  This  is  the  assessed  valua- 
tion and,  in  the  absence  of  proof  to  the  contrary,  it  can  not  be  assumed 
that  the  assessment  is  in  excess  of  the  market  value. 

The  case  must  be  tested  by  the  state  of  facts  existing  at  date  of  filing 
the  application,  as  the  law  requires  it.     If  the  facts  have  since  changed, 
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a  new  declaration  should  be  filed ,  or  if  the  property  was  in  1894  of  lees 
value  than  the  amount  at  which  it  wa^  assessed,  due  proof  should  be 
made  of  the  fact. 

Under  the  evidence  as  presented,  the  action  appealed  from  was  not 
error,  and  said  action  is  accordingly  affirmed. 


COMMEKCEMEKT  OF  P£l^SION-ACTS  JUKE  87,  1880,  AND 
MARCH  e,  1896. 

Alexander  Eastman. 

Under  the  acts  of  Jane  27,  1890,  and  March  6, 1896,  the  making  of  the  date  of  the  filing 
of  the  declaration  as  the  date  of  oommenoement  of  a  pension  is  ooapled  with  the 
necessity  of  proving  that  the  alleged  disability  existed  at  the  date  of  sach  filiog. 
The  dat«  of  the  filing  of  a  first  declaration  can  not  be  made  the  date  of  the  com- 
mencement of  a  pension  allowed  under  a  subsequent  declaration,  when  there  vu 
no  pensionable  disability  proved  to  exist  at  the  date  of  filing  the  first  declaration. 

Aimstant    Secreta/ry  John   M,  Reynolds    to    the    CommisHoner  of   Pengumt, 

November  7,  1896. 

In  the  within  claim  under  the  act  of  June  27,  1890,  declaration  was 
filed  January  3,  1896,  and  a  supplemental  affidavit  on  January  13, 1896. 
Claim  was  admitted  (Certificate  No.  904,883)  March  17,  1896.  An 
appeal  is  filed  September  8, 1896,  alleging  error  in  law  in  not  commenc- 
ing pension  on  March  30, 1891,  the  date  of  his  first  declaration. 

In  his  first  declaration  claimant  alleged  rheumatism,  which  is  one  of 
the  disabilities  accepted  in  March,  1896 ;  but  a  review  of  the  medical 
certificates  shows  an  entirely  different  state  of  facts  at  his  medical  exam- 
ination under  his  last  declaration  than  is  found  in  his  examination 
under  his  first  declaration.  His  first  examination  shows  no  objective 
signs  whatever  of  rheumatism.  His  muscles,  joints,  tendons  and  heart 
were  shown  to  be  normal.  It  is  obvious  that  no  pensionable  condition 
was  shown  under  the  first  declaration. 

I  think  it  apparent,  by  the  appeal,  that  attorney  herein  has  not  cor- 
rectly read  section  2  of  the  act  of  June  27,  1890,  and  the  third  para- 
graph of  the  act  of  March  6,  1896.  Those  statutes  stated  in  expreee 
terms,  not  that  the  pension  shall  commence  from  the  filing  date  that 
claimant  alleged  his  disability,  but  the  act  of  June  27,  1890,  states  that 
it  '^  shall  commence  from  the  date  of  the  filing  of  the  application  in  the 
Pension  Office,  after  the  passage  of  this  act,  upon  proof  that  the  disa- 
bility then  existed ;  "  and  the  act  of  March  6,  1896,  stales  that  pension 
shall  commence  from  the  date  of  the  filing  of  such  application : 

Provided^  The  evidence  in  the  case  shall  show  a  pensionable  diaahiUty  to  have  exiflted, 
or  to  exist,  at  the  time  of  the  filing  of  such  first  application. 
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It  is  readily  seen  that  by  the  terms  of  the  statute  quoted,  the  date  of 
the  filing  of  the  application  is  coupled  with  the  necessity  of  proving 
that  the  disability  existed  at  the  time  of  the  filing.  In  view  of  the  fore- 
going it  is  apparent  that  your  action  was  correct. 


ejlection-act  june  87,  1890,  and  section  4716,  revised  statutes. 

Randal  Montgomery. 

Where  the  notice  sent  to  the  soldier  of  his  pririlege  to  elect  to  take  i>eDsion  under  the 
general  law  in  lieu  of  the  pension  he  was  receiving  under  the  act  of  Jane  27,  1890, 
did  not  inform  him  from  what  date  the  old  law  pension  would  begin,  or  that  if  he 
accepted  it  he  would  have  to  relinquish  all  the  pension  he  had  received  nnder  the 
act  of  June  27,  1890,  for  the  same  period,  and  he  thereupon  made  a  choice  which 
resulted  in  depriving  him  of  pension  entirely  for  nine  months  and  gave  him  a 
smaller  late  for  the  future,  and  died  about  a  month  after  receiving  the  certificate, 
the  election  by  him  was  not  binding  and  final,  and  as  he  did  not  have  reasonable 
time  and  oi^xirtunity  to  take  steps  to  have  said  action  set  aside,  sach  action  may  now 
be  set  aside  and  read  judication  made  at  the  request  of  his  widow. 

Aamtant    Secretary   John   M,    ReynoldB   to    the  Commissumer   of  Pensions, 

November  7,  1896. 

The  soldier,  Randal  Montgomery,  now  deceased,  was,  in  March,  1890, 
granted  a  pension  of  $S  per  month  on  account  of  a  right  inguinal  her- 
nia. On  April  13, 1891,  he  filed  an  application  under  the  act  of  June 
27, 1890,  alleging  inability  to  earn  a  support  by  manual  labor  by  reason 
of  double  inguinal  hernia,  rheumatism,  obstruction  of  urine,  and  general 
debility.  In  April,  1892,  said  application  was  allowed  and  he  was  given 
$12  per  month,  under  the  act  of  June  27,  1890,  from  April  13,  1891. 
On  the  26th  of  May,  1894,  he  filed  a  claim  for  renewal  and  increase  of 
pension  under  the  old  law.  This  claim  was  adjudicated  in  July,  1896, 
when  it  was  held  that  he  was  entitled  to  1 10  per  month  fi-om  December 
4,  1891,  for  the  disability  fi^m  right  inguinal  hernia.  The  following 
notice  was  mailed  to  him  on  July  25,  1895: 

Yon  are  hereby  notified  that  your  claim  for  renewal  of  pension  under  the  general  law 
has  been  adjudicated  at  the  rate  of  $10  per  month  for  complete  right  inguinal  hernia, 
but  that  the  claim  will  stand  injected  as  being  no  more  beneficial  lo  you  than  the  pen- 
sion of  $12  per  month,  which  you  are  now  receiving  under  the  act  of  June  27,  1890, 
nnleas,  upon  the  receipt  of  this  notice,  you  sliall  elect  to  receive  such  pension  under  the 
general  law  instead  of  the  pension  you  are  now  receiving.  Should  you  so  elect  you 
will,  upon  the  receipt  hereof,  send  to  this  Bureau  written  notice  of  such  election  upon 
the  form  herewith  inclosed,  whereupon  a  new  certificate  for  the  pension  so  elected  will 
at  ouce  be  iasued  and  forwarded  to  yon  through  the  proper  United  States  peusion  agent. 

On  August  15,  1895,  he  filed  in  your  Bureau  the  required  notice  stat- 
ing that  he  elected  to  receive  pension  at  the  rate  of  $10  per  month 
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under  the  general  law  instead  of  the  pension  he  was  then  receiving.  A 
certificate  was  issued  to  him  on  November  8, 1895,  allowing  $10  per 
month  from  December  4,  1891,  and  directing  the  deduction  therefrom 
of  all  payments  made  subsequent  to  that  date  under  the  act  of  June  27, 
1890.  This  certificate,  it  appears,  was  mislaid  in  the  office  of  the  pen- 
sion agent  at  Knoxville,  Tenn.,  and  did  not  reach  the  claimant  antil 
the  early  part  of  February,  1896.  In  the  meantime  the  claimant,  hav- 
ing surrendered  his  certificate  under  the  act  of  June  27,  1890,  had 
drawn  no  pension  since  August  4,  1895.  By  the  conditions  attached 
to  the  new  certificate  issued  November  8, 1895,  and  received  by  him  in 
the  following  February,  he  became  in  debt  to  the  Government  and  was 
not  entitled  to  any  further  payments  until  May  4,  1896,  when  the  sum 
of  $2  would  have  been  due  him.  A  voucher  for  that  amount,  to  be 
executed  on  that  date,  was  sent  to  him  with  the  certificate.  The  sol- 
dier, however,  died  on  March  8,  1896.  An  appeal  on  behalf  of  his 
widow  was  taken  July  29, 1896,  the  contention  being  that  the  deduction 
of  all  pension  paid  under  the  act  of  June  27, 1890,  was  erroneous.  Your 
Bureau  adheres  to  its  action  on  the  ground  that  the  same  was  in  accord- 
ance with  the  practice  at  the  time  it  was  taken,  and  that  in  the  Guchess 
decision  modifying  that  practice  it  was  expressly  stated  that  the  inten- 
tion was  not  to  reopen  adjudications  theretofore  made  by  the  Bureau 
and  accepted  by  claimants,  but  simply  to  mark  out  a  rule  for  future 
guidance. 

The  claimant  being  dead  and  having  made  no  protest  or  appeal  dur- 
ing his  lifetime,  it  becomes  necessary  to  consider  at  the  outset  whether, 
an  appeal  by  the  widow  can  be  entertained. 

In  the  case  of  John  TJ.  Jones,  which  came  before  me  on  appeal  Feb- 
ruary 23,  1895, 1  held  that,  the  soldier's  claim  for  pension  having  been 
rejected  and  no  effort  having  been  made  by  him  to  reopen  it,  it  was 
error  on  the  part  of  your  Bureau  to  reopen  the  same  after  his  death  at 
the  instance  of  his  widow.  The  facts  in  that  case  were  that  Jones  lived 
for  nearly  a  year  after  his  claim  was  rejected  without  making  any 
effort  to  reopen  it.  I  held  that  said  claim  was  not ''  pending  "  at  the 
time  of  his  death,  and  that  consequently  section  4718,  Revised  Statutes, 
did  not  give  his  widow  any  right  to  prosecute  the  same. 

Also  in  the  case  of  Rowland  A.  Ck)lby  (7  P.  D.,  24)  I  took  occasion 
to  reaffirm  that  part  of  the  ruling  of  Assistant  Secretary  Bussey  in  the 
case  of  Rowland  M.  Jones  (3  P.  D.,  76)  which  held  that  section  4718 — 

Gives  to  the  'widow  such  accrued  pension  as  may  be  dae  npon  a  pension  actnaUy  in 
possession  of  the  husband  at  the  date  of  his  death,  or  for  which  he  has  made  a  claim 
which  is  left  pending  and  undetermined  at  said  date  and  which  she  is  permitted  to 
complete  after  his  death,  but  manifestly  confers  no  right  upon  her  to  assert  or  prosecute 
a  claim  for  any  invalid  pension  or  for  increase  of  invalid  pension  after  his  death  for 
which  he  had  not  made  claim  in  his  lifetime. 

The  doctrine  that  the  widow's  right  to  accrued  pension  is  limited  to 
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such  pension  as  was  due  the  soldier  or  claimed  by  him  at  the  time  of 
his  death  is  unquestionably  sound.  She  can  not  enlarge  the  basis 
of  his  claim  or  set  up  a  new  claim  for  him.  There  is  a  difference,  how- 
ever, between  setting  up  a  new  claim  and  insisting  upon  a  proper  adju- 
dication of  the  old  claim.  The  rule  broadly  stated  in  the  John  U.  Jones 
case  (supra)  has  recently  been  modified  by  me  in  a  decision  rendered 
October  10,  1896,  in  the  case  of  Henry  Groppe,  Company  D,  Franklin 
County,  Mo.,  Home  Guards.     It  was  held  in  the  latter  case  that — 

When  the  claim  of  a  soldier  for  pension  or  increase  of  pension  was  rejected  bj  the 
Commissioner  of  Pensions  daring  his  life  and  he  died  so  soon  after  soch  action  that  he 
had  no  opportunity  to  ask  for  a  reconsideration  of  the  case,  or  to  take  an  appeal  to  this 
Department,  the  claim  can  be  reopened  after  his  death  and  prosecuted  by  or  on  behalf 
of  the  widow  or  children. 

The  same  rule  will  apply  in  the  case  of  an  allowance  of  pension 
involving  error  or  injustice  where  the  soldier  did  not  have  opportunity 
to  have  the  action  corrected. 

What  shall  be  considered  ^' opportunity"  for  such  purpose  depends 
upon  circumstances,  including  not  only  lapse  of  time,  but  the  where- 
abouts of  the  claimant  and  his  mental  and  physical  condition.  In  the 
case  now  under  consideration  it  is  alleged  that  the  soldier  was  on  his 
death  bed  when  he  received  the  pension  certificate  issued  November  8, 
1895,  which  was  the  first  notification  he  had  that  he  would  be  required, 
if  he  accepted  it,  to  pay  back  to  the  Government  all  that  he  had 
received  under  the  act  of  Jube  27, 1890.  He  died  about  a  month  later. 
I  am  of  the  opinion  that  he  did  not  have  reasonable  time  and  opportu- 
nity to  take  steps  to  have  the  action  set  aside,  if  he  so  desired,  and  that 
his  fo^ilure  to  take  such  steps  should  not  be  construed  as  an  acceptance 
of  the  certificate  with  all  the  conditions  attached.  The  appeal  filed  by 
the  widow  will,  therefore,  be  considered. 

With  reference  to  your  holding  that  the  case  can  not  be  reopened 
under  the  Guchess  decision  (8  P.  D.,  118),  your  attention  is  invited  to 
the  fact  that  said  decision  was  declared  to  be  not  intended  to  reopen 
adjudications  theretofore  made  by  your  Bureau  and  accepted  by  the 
claimant.  But,  as  we  have  seen,  the  circumstances  in  this  case  do  not 
justify  us  in  holding  or  assuming  that  the  adjudication  was  accepted 
by  the  claimant.  There  is,  therefore,  no  reason  why  it  may  not  be 
reopened. 

But  leaving  the  Guchess  decision  entirely  out  of  view,  and  looking 
at  the  case  as  governed  by  the  former  rulings  with  reference  to  "elec- 
tion," there  appears  to  be  a  very  good  reason  why  the  election  made  by 
this  soldier  should  be  set  aside.  It  is  only  right  and  proper  that  a 
claimant  who  is  called  upon  to  make  an  election  between  two  pensions 
to  which  he  is  equally  entitled  should  be  fully  advised  of  the  condi- 
tions which  will  attach  to  the  acceptance  of  either.  He  should  not  be 
required  to  make  a  choice  without  being  fully  informed  as  to  what 
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he  is  to  choose  between.  The  Govemment  can  not  afford  to  gam  an 
advantage  by  keeping  him  in  ignorance  as  to  the  relative  value  of  the 
two  things  set  before  him. 

I^ow,  the  notice  which  was  sent  to  the  p^isioner  in  this  case  did  not 
inform  him  that  if  he  elected  to  take  pension  under  the  general  law  he 
would  have  to  take  it  from  December  4,  1891,  and  that  all  payments 
mad'e  under  the  act  of  June  27,  1890,  subsequent  to  that  date  would  be 
deducted.  There  was  nothing  in  the  notice  to  suggest  that  the  pension 
at  the  lower  rate  would  commence  prior  to  the  date  to  which  he  had 
already  been  paid.  He  was  willing  to  accept  a  reduction  of  $2  per 
month  for  the  future,  for  the  sake  of  having  the  pension  under  the  old 
law.  He  had  no  reason  to  believe  that  the  result  of  his  choice  would 
be  to  bring  him  in  debt  to  the  Government  and  deprive  him  of  pension 
entirely  for  nine  months.  It  is  not  likely  that  he  would  have  elected 
to  take  .pension  under  the  old  law  if  he  had  known  what  conditions 
attached  to  its  allowance. 

It  appears  that  the  form  of  notice  employed  in  such  cases  was  aub- 
sequently  amended  by  your  Bureau  so  as  to  show  the  date  at  which  the 
new  pension  would  begin,  if  allowed,  the  dates  and  amounts  of  any 
subsequent  increase  and  the  fact  that  all  payments  previously  made 
under  any  other  certificate  covering  the  same  pmod  of  time  would  be 
deducted.  But  no  such  information  was  given  to  the  pensioner  in  this 
case. 

For  reasons  above  stated  I  hold  that  the  notice  to  the  pensioner  in 
regard  to  election  between  the  two  pensions  was  insufficient ;  that  the 
election  made  by  him  was  not  binding  and  final;  that  he  was  entitled 
to  have  the  case  reopened  and,  after  proper  notice  had,  make  a  new 
election;  that  not  having  had  reasonable  time  or  opportunity  to  move 
for  that  purpose  the  right  to  do  so  devolved  upon  his  widow;  that  the 
certificate  issued  November  8,  1895,  should  be  canceled  and  the  claim 
for  renewal  of  the  old-law  pension  regarded  as  still  pending,  and  that 
after  final  adjudication  thereof  any  accrued  pension  found  to  be  due  the 
soldier  should  be  paid  to  the  widow.  You  are  respectfully  requested 
to  have  action  taken  in  accordance  with  these  views. 


marriagk  of  slaves. 

Patsey  Washington  (widow.) 

Claimant  was  married  to  the  soldier  before  the  war,  while  thej  were  both  slaTes,  and 
lived  w^ith  him  until  he  entered  the  service.  He  did  not  resume  matrimonial  rela- 
tions with  her  after  discharge,  but  in  1869  was  married  to  one  Radiel  Williams  with 
whom  he  lived  antil  his  death,  in  1891. 

Held,  that  claimant  is  not  his  widow. 
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Assistant   Secretary  John   M.   Reynolds    to    the  Commissi4mer   of  PenswnSy 

November  7,  1896, 

The  appellant^  Patsey  Washington,  seeks  pension  under  the  act  of 
June  27,  1890,  as  the  widow  of  Joseph  Washington,  who  was  a  soldier 
in  Company  A,  Thirty-third  United  States  Colored  Infantry,  from 
November  29,  1862,  to  January  31,  1866,  and  who  died  August  18^ 
1891.  Her  claim,  filed  January  26,  1894,  was  rejected  July  10,  1894, 
on  the  ground  that  she  was  not  the  soldier's  lawful  widow.  From 
that  action  she  appealed  on  April  23,  1896. 

The  facts  are  as  follows : 

Appellant  and  the  soldier,  both  being  slaves  and  residents  of  South 
Carolina,  were  married  about  the  year  1853,  and  lived  together  until 
the  soldier  enlisted.  They  nev^  lived  together  after  that.  When  the 
soldier  came  out  of  the  service  he  lived  for  a  time  with  one  Lucy  Pink- 
ham,  but  was  never  married  to  her.  On  or  about  February  16, 1869,  he 
was  married  to  one  Rachel  Williams,  with  whom  he  lived  up  to  the 
time  of  his  death.  Bachel  has  applied  for  and  been  allowed  pension 
as  his  widow. 

The  appellant  rests  her  case  entirely  upon  evidence  of  her  marriage 
to  the  soldier  in  1853.  She  says  that  while  he  was  living  with  the 
women  Lucy  and  Rachel  he  sometimes  visited  her  and  brought  her 
provisions  and,  in  some  instances,  money,  but  does  not  claim  that  they 
ever  resumed  cohabitation  as  man  and  wife  or  entered  into  any  mar- 
riage contract  after  they  were  freed. 

The  marriage  during  slavery,  while  it  gave  a  sort  of  moral  sanction 
to  the  union  of  the  parties,  had  no  legal  force  or  effect.  It  could  be 
dissolved  at  any  time  at  the  will  of  both  or  of  either  of  the  parties,  or 
afe  the  will  of  their  master.  Of  itself  it  does  not  give  the  appellant  any 
title  to  recognition  as  the  soldier's  widow. 

Her  case  is  not  helped  by  the  act  of  the  South  Carolina  legislature 
of  March  12,  1872,  legalizing  certain  slave  marriages,  as  that  act  was 
expressly  limited  in  its  operation  to  persons  who,  at  the  date  of  its  pas- 
sage, were  living  in  the  relation  of  husband  and  wife,  or  in  some  way 
recognizing  that  relation  as  still  subsisting  between  them.  Not  only 
was  the  soldier  not  living  with  this  appellant  at  the  date  of  said  act,  but 
he  was  living  with  another  woman  to  whom  he  had  been  married  by 
ceremony  in  1869.  His  whole  conduct  after  the  war  clearly  shows  that 
it  was  his  intention  to  abandon  his  former  matrimonial  relations  with 
the  appellant  and  form  new  connections.  There  was  no  legal  bar  to  his 
marriage  to  Rachel  Williams  in  1869.  Said  marriage  was  therefore 
valid  and  Rachel  is  his  lawful  widow.  The  appellant's  claim  was  prop- 
erly rejected. 
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marriage  and  divorce  in  rennsxlvania. 

Sarah  C.  Hayden  (widow). 

In  Pennsylvania  marriage  is  a  civil  contract  to  the  validity  of  which  the  conaent  of  ^e 
parties  able  to  contract  is  all  that  is  required ;  but  when  two  persons  marry  while 
one  of  them  has  a  hosband  or  wife  living  and  not  divorced  snoh  marriage  is  void, 
and  their  continued  cohabitation  after  the  removal  of  the  impediment  to  their  l^al 
marriage  without  evidence  of  a  new  contract  is  not  sufficient  to  raise  the  presump- 
tion of  a  marriage  after  the  removal  of  such  impediment. 

Assistant   Secretary   John   M,    Reynolds   to    the    Commissioner   of   Pengians, 

Novejnher  7,  1896. 

I  am  in  receipt  of  your  oommunication  of  September  14,  1896,  sub- 
mitting the  claim  of  Sarah  C.  Hayden,  widow  of  Charles  J.  Hayden, 
late  of  Company  G,  One  hundred  and  eighty-seventh  Pennsylvania 
Volunteer  Infantry,  Certificate  No,  409,963,  from  which  I  quote  the 
following: 

The  claimant  and  the  soldier  were  married  at  Scran  ton,  Pa.,  February  25,  1861,  bv 
Benjamin  Joy,  a  justice  of  the  peace,  and  they  lived  and  cohabited  together  as  husband 
and  wife  continuously,  and  were  so  known  and  recognized  by  their  neighbors  until  the 
death  of  the  soldier.  May  6,  1892.  At  the  time  of  the  marriage  of  the  soldier  to  the 
claimant  he  had  a  wife  living.  She  (the  first  wife)  remarried  July  4,  18(>0,  almost 
eight  months  before  the  soldier^s  marriage  to  the  claimant,  and  died  May  10,  1-^. 
The  soldier  commenced  suit  lor  divorce  in  1859,  in  one  of  the  courts  of  Pennsylvania, 
against  his  first  wife,  and  service  was  had  upon  the  defendant  and  some  interlocutory 
orders  were  made  iu  the  case,  but  no  decree  of  divorce  appears  to  have  ever  been  entered 
therein.  The  attorneys  for  the  soldier  advised  him  that  there  was  no  use  in  prosecuting: 
the  case  any  further,  because  the  first  wife  had  already  remarried.  The  soldier  imparted 
this  advice  from  his  attorneys  to  his  second  wife  (the  claimant  in  this  case)  before  they 
Avere  married.  They  were  publicly  married  by  a  justice  of  the  peace,  apparently  acting 
upon  the  opinion  and  advice  so  given  the  soldier  by  his  said  lawyers,  believing  that  he 
had  the  lawful  right  to  marry  the  claimant.  Both  of  the  parties  appear  to  have  acted 
iu  good  faith  in  the  marriage,  and  to  have  married  for  pure  matrimonial  purposes. 

Under  this  state  of  facts,  will  the  relation  of  the  parties  to  each  other  after  the  death 
of  the  first  wife  justify  the  Bureau  in  holding  that  a  common-law  marriage  arose  after 
the  removal  of  the  impediment? 

The  soldier's  marriage  to  claimant  while  his  first  wife  was  living  and 
not  divorced  was  absolutely  void;  and,  unless  it  is  shown  that  a  mar- 
riage contract  was  entered  into  by  claimant  and  the  soldier  after  the 
removal  of  the  impediment  to  their  lawful  union  by  the  death  of  sol- 
dier's first  wife,  she  can  not  be  held  to  be  his  lawful  widow. 

It  is  shown  that  no  celebration  of  a  marriage  between  the  parties  took 
place  subsequent  to  the  death  of  the  first  wife. 

In  the  State  of  Pennsylvania  where  the  parties  resided  no  formal  cele- 
bration of  a  marriage  is  required,  the  courts  of  that  State  holding  that 
marriage  therein  is  a  civil  contract,  jure  gentium,  to  the  validity  of 
which  the  consent  of  the  parties  able  to  contract  is  all  that  is  required. 
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(Richard  v.  Brehm,  73  Pa.  Stat.,  140.)  So  in  that  State  marriages  may- 
be proved  in  civil  cases,  by  reputation,  declarations,  and  condaet  of  the 
parties,  and  other  circumstances  usually  accompanying  that  relation. 
(Idem.) 

Does  the  evidence  in  this  case  warrant  the  presumption  that  claim- 
ant and  the  soldier  assented  to  a  marriage  after  the  removal  of  the 
impediment? 

She  testified  that  soldier  and  herself  were  both  aware  of  the  death  of 
the  former  wife,  but  that  they  never  changed  their  relations  to  each 
other ;  were  never  again  married  by  a  ceremony,  nor  made  any  further 
agreement  as  to  their  relations.  She  says  that  the  matter  was  never 
referred  to  by  either  of  them  after  the  death  of  soldier's  first  ^ife,  but 
they  continued  to  cohabit  together  under  their  former  illegal  marriage, 
which  each  believed  to  have  been  regular  and  legal. 

She  also  testified  that  before  her  marriage  to  soldier  he  showed  her  a 
certificate  of  the  marriage  of  his  first  wife  to  Williams,  and  told  her 
that  he  had  applied  for  a  divorce  from  said  first  wife,  but  that  his  law- 
yers had  told  him  that  as  she  had  married  another  it  was  unnecessary 
to  spend  any  more  money  on  the  bill;  that  there  was  no  intimation  by 
either  claimant  or  the  soldier  to  any  one  that  they  intended  a  change 
of  their  relations  from  that  which  existed  before  the  death  of  soldier's 
first  wife ;  and  she  adds : 

I  think  that  a  oonfession  that  we  had  not  been  legally  married  wonid  have  injured 
onr  high  standing  in  the  commnnitj.  Bat  snch  a  thing  as  our  not  heing  legally  mar- 
ried never  entered  my  mind  until  the  question  was  raised  hy  the  Pension  Office. 

Their  belief  that  said  marriage  was  legal  did  not  make  it  so,  and  their 
cohabitation  after  the  removal  of  the  impediment  to  their  marriage  is 
the  only  evidence  of  marriage  in  this  case,  and  the  evidence  of  such 
cohabitation  points  only  to  the  illegal  contract  of  marriage  under  which 
it  commenced.    The  parties  had  no  thought  of  any  other  marriage. 

In  Hantz  v.  Sealy  (6  Binn.,  405)  the  plaintiff  and  the  defendant  had 
long  lived  in  adulterous  intercourse,  although  they  considered  them- 
selves as  lawfully  married. 

In  fact  they  had  entered  into  a  marriage  contract  which  was  void, 
because  the  man  had  a  former  wife  living,  from  whom  he  had  been 
separated  by  consent,  but  not  legally.  After  a  legal  divorce  was  pro- 
cured they  were  advised  by  their  lawyer  to  celebrate  a  new  marriage. 
The  man  then  said,  "I  take  you  (plaintifl")  for  my  wife,"  and  the 
plaintiff,  being  told  if  she  should  say  the  same  thing  the  marriage 
would  be  complete,  answered,  "To  be  sure  he  is  my  husband — good 
enough."  The  court  held  that  these  words  of  the  woman  did  not  con- 
stitute a  present  contract,  but  alluded  to  the  past  contract  which  she 
always  asserted  to  be  a  legal  marriage. 

In  Hunt's  appeal  (86  Pa.  Stat.,  294,  296)  the  court  said : 
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The  ihots  have  heea  clearly  foond  by  the  learned  judge  of  the  oipbaoB'  ooait.  They 
are  as  follows:  The  decedent  was  married  to  Mary  Jane  ^ngcake  (alleged  widow)  Jolj 
23,  1871.  At  that  time  decedent  had  a  wife  living,  from  whom  he  had  been  separated 
for  several  years.  After  his  second  marriage  he  and  the  said  Mary  Jane  went  to  keep- 
ing house  together,  and  lived  and  cohabited  together  as  husband  and  wife  until  the 
death  of  the  latter,  February  16, 1874.  They  were  known  and  reputed  as  man  and  wife 
among  their  mutual  i-elatives,  friends,  and  neighbors.  Two  years  or  more  before  deced- 
ent's death  his  first  wife  commenced  proceedings  to  obtain  a  divorce  from  him.  It  vk 
during  the  pendency  of  these  proceedings  that  he  married  the  said  Mary  Jane  Longcake. 
The  decree  in  divorce  was  granted  December  13,  1873,  and  the  decedent  died  Febrnary 
16,  1874.  During  the  period  intervening  between  the  said  decree  and  his  death  he  con- 
tinued to  reside  with  the  said  Mary  Jane  as  his  wife,  but  no  actual  marriage  took  place. 
From  this  state  of  facts  the  learned  judge  of  the  court  below  held  that  *'the  cohabitatioa 
and  reputation  of  herself  and  decedent  from  the  date  of  the  divorce  to  the  day  of  his 
death  are  sufficient  in  law  from  which  to  presume  a  marriage  between  them,  and  entitle 
her  to  a  share  in  his  estate.''  The  presumption  to  which  the  learned  judge  refers  is 
entirely  demolished  by  his  finding  of  facts.  Cohabitation  and  reputation  are  not  mar- 
riage. They  are  but  circumstances  from  which  a  marriage  may  be  presumed.  (Yardley'a 
Estate,  25  P.  F.  Smith,  207. )  The  presumption  of  marriage  arising  from  such  facts  mav 
always  be  rebutted,  and  wholly  disappears  in  the  face  of  proof  that  no  marriage  in  fact 
liad  taken  place.  Again,  the  cohabitation  was  illicit  at  its  commencement.  It  may  not 
have  been  meretricious,  so  far  as  the  appellee  is  concerned.  There  is  evidence  to  show 
that  she  was  deceived,  but  it  was  clearly  illegal.  The  general  rule  is  that  a  relation 
shown  to  have  been  illicit  at  its  commencement  is  presumed  to  continue  so  until  prod 
of  change.  Such  a  relation  raises  no  presumption  of  marriage.  In  the  case  at  bar  the 
fact  is  found  that  the  cohabitation  was  illicit  at  its  commencement^  and  neoesaarilv 
continued  so  down  to  the  decree  of  divorce,  and  that  there  was  not  a  marriage  in  fact 
between  the  date  of  the  divorce  and  death  of  the  decedent.  This  is  conclusive  against 
the  appellee.  She  has  failed  to  establish  her  claim  as  widow,  and  has,  <^  comae,  no  rjgkt 
to  participate  in  the  distribution  of  the  decedent's  estate. 

It  Ib  Baid  that  the  presumption  in  favor  of  innocence  and  against 
morality  and  guilt  is  so  strong  as  to  give  rise  to  the  presumption  of  a 
marriage,  but  if  the  cohabitation  was  in  its  inception  illicit  the  pre- 
sumption of  innocence  and  morality  of  the  parties  is  at  once  rebutted 
and  overcome,  and  without  proof  of  a  change  in  their  relation  to  each 
other  it  will  be  presumed  that  the  continuance  of  the  connection  of  the 
parties  is  of  the  same  character.     (Floyd  v.  Calvert,  63  Miss.,  37.) 

Here  the  evidence  shows  that  claimant  and  the  soldier  both  knew 
that  his  first  wife  was  living  and  not  divorced  from  him  when  they  mar- 
ried, though  said  first  wife  had  again  married,  and  they  also  knew  when 
the  first  wife  died.  The  relation  between  soldier  and  claimant  was, 
therefore,  in  its  commencement  illicit,  and  under  the  decisions  of  the 
courts  of  Pennsylvania  it  is  presumed  to  have  continued  so  until  a 
changed  relation  is  proved.  Without  proof  of  a  subsequent  actual  mar- 
riage, it  will  not  be  presumed  from  continued  cohabitation  and  reputa- 
tion. In  fact  claimant  admits  that  there  was  no  such  change  in  their 
conduct  or  relations;  nor  is  it  by  any  means  dear  that  the  soldier 
believed  that  this  marriage  was  a  legal  one.  It  is  true  that  he  had 
commenced  a  suit  for  divorce,  had  taken  testimony  in  the  case,  and  a 
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commiseioner  had  been  appointed  to  take  farther  testimony  when  the 
Bait  was  abandoned.  No  reputable  attorney  would  have  advised  him 
that  the  fact  that  his  former  wife  had  again  married — committed  big- 
amy— ^released  or  absolved  him  from  the  obligations  of  the  marriage 
contract.  The  evidence  hints  that  the  suit  was  abandoned  to  save  fur- 
ther expense,  and  that  as  soldier  felt  safe  from  prosecution  for  bigamy 
induced  claimant  to  marry  him,  knowing  that  said  marriage  was  not 
legal. 

I  am,  therefore,  of  the  opinion  that  under  the  laws  of  Pennsylvania, 
as  interpreted  by  the  courts  of  that  State,  claimant  can  not  be  consid- 
ered as  the  lawful  widow  of  said  soldier. 


commissioner  or  pensions-medical,  referee-examining 

surgeons. 

Samuel  Hook. 

The  CommiBsiooer  of  Pensions  is  not  bound  by  the  opinion  of  the  Medical  Referee  or  the 
boards  of  examining  surgeons.  The  final  rating  of  a  claim  is  not  the  act  of  the  Med- 
ical  Referee;  it  is  the  act  of  the  Commissioner  of  Pensions,  who  bases  his  findings 
upon  all  the  evidence  in  the  case,  using  as  a  means  to  that  end  all  of  the  various 
agencies  placed  at  his  disposal  by  law,  potent  among  which  are  the  facts  and  opin- 
ions of  the  boards  of  examining  surgeons  and  the  judgment  of  the  Medical  Referee, 
ader  that  official  has  reviewed  the  medical  evidence  as  required  by  law. 

AsmtarU  Secretary  John  M,   Reynolds  to    ike    Commimoner    of   Pensions, 

November  7,  1896. 

The  within  case  was  before  the  Secretary  on  appeal,  and  your  action 
therein  a«ffirmed  on  August  22,  1896,  declaration  for  increase  having 
been  filed  February  10,  1896,  and  rejection  had  on  June  18, 1896,  on 
the  ground  that  a  rating  of  $10  per  month  was  commensurate  with  the 
degree  of  disability  shown.  A  motion  for  reconsideration  was  filed  Sep- 
tember 25,  1896,  on  the  following  grounds,  as  stated  by  attorney  in  his 
motion: 

The  claimant  was  and  is  drawing  $10  per  month,  and  yet  in  the  face  of  the  above-dted 
reports  the  Medical  Referee  stated  that  ^Hhe  present  rate  is  commensurate  with  the 
degree  of  his  disability.''  This  opinion  appears  to  me  to  be  arbitrary  and  illegal,  in 
that  that  he  assumes  a  discretionary  power  that  the  law  does  not  confer  upon  him.  If 
by  the  stroke  of  his  pen  the  Medical  Referee  can  virtually  annul  or  set  aside  the  finding 
and  report  of  two  medical  examinations — the  actual  conclusion  of  six  physicians,  who 
are  sworn  officers  of  the  €rovemment|  and  one  of  the  examinations  being  for  the  pur- 
poses  of  fully  testing  the  merits  of  the  case — then  why  are  such  examinations  made?  I 
aak  this  not  for  the  purpose  of  casting  any  refleotionSy  but  solely  in  the  interest  of  the 
legal  phase  of  the  situation. 

If  claimant's  apparent  contention  were  true^  it  would  mean  that  the 
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CommiBsioner  of  Pensions  is  bound  by  the  ratings  affixed  by  the  Board 
of  Examining  Surgeons.  An  examination  of  the  law  creating  these 
boards,  as  well  as  the  statute  creating  the  office  of  Medical  Referee, 
shows  the  fallacy  of  the  attorney's  argument.  The  law  allows  the 
Commissioner  of  Pensions  to  appoint  surgeons  who  shall  examine 
applicants  for  pensions  and  who  are  required  by  law  to  make  a  truth- 
ful report  of  an  applicant's  physical  condition.  The  appointment  of 
the  surgeons  is  also  beneficial  to  claimants  by  affording  them,  free  of 
expense,  the  opportunity  to  prove  their  case  in  regard  to  the  subject- 
matter  of  their  alleged  disabilities.  The  law  also  creates  the  office  of 
Medical  Referee,  which  official,  the  law  states,  shall  be — 

Under  the  control  and  direction  of  the  Commisaioner  of  Pensions,  and  shall  have 
charge  of  the  examination  and  revision  of  the  reports  of  examining  surgeons  and  such 
other  duties  touching  medical  and  sui^ical  questions,  etc. 

And,  further,  the  law  requires  that — 

The  reports  of  the  examining  surgeons  shall  specifically  state  the  rating  whidi,  in 
their  judgment,  the  appellant  is  entitled  to. 

The  question  immediately  arises,  To  what  end  are  the  surgeons  and 
Medical  Ercferee  appointed?  The  Commissioner  of  Pensions  can  not 
personally  interview  each  applicant  or  inquire  into  his  alleged  disabili- 
ties, neither  is  it  to  be  supposed  that  that  official  or  any  other  one  man 
can  pass  intelligently  upon  the  multitudinous  and  varied  questions  that 
arise  in  the  adjudication  of  pension  claims  when  such  questions  involve 
special  and  technical  knowledge  in  the  various  sciences. 

It  is  necessary  that  facts  be  laid  before  the  Commissioner,  and  when 
medical  and  surgical  facts  are  involved  the  clear  intent<»f  the  law  is 
that  in  justice  to  the  claimant,  as  well  as  to  the  Government,  medical 
facts  shall  be  brought  out  by  those  skilled  in  that  particular  science, 
and  that  expert  opinions  of  skilled  surgeons  shall  be  had  as  to  these 
questions  which  will  serve  as  a  guide  to  the  Commissioner  of  Pensions 
in  arriving  at  his  conclusions ;  but  the  Commissioner  of  Pensions  is  not 
bound  by  this  expert  opinion.  He  renders  his  decisions  upon  all  of  the 
evidence  in  the  case  which  touches  upon  the  points  at  issue.  The  ques- 
tion of  how  much  a  man  is  disabled  by  certain  conditions  is  not  wholly 
a  medical  question,  although  medical  questions  entered  largely  into  the 
case,  and  are  frequently  the  gist  of  the  whole  matter,  and  the  duty  of 
affixing  a  final  rating,  by  reason  of  physical  impairment,  devolves  pri- 
marily upon  the  Medical  Referee,  who,  in  place  of  the  Commissioner  of 
Pensions,  under  the  law,  reviews  the  medical  evidence  and  passes  upon 
it.  That  the  Medical  Referee  should  not  be  bound  by  ratings  affixed 
by  boards  of  surgeons  ought  to  be  apparent.  The  board  of  surgeons 
describe  applicant's  physical  condition,  setting  it  out  in  detail,  and  it 
is  for  the  Medical  Referee  to  review  the  certificates,  and  arrive  at  a 
conclusion  as  to  how  much,  in  his  opinion,  claimant  is  disabled.     He  iBy 
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doubtless,  often  aided  by  the  opinions  of  the  examining  surgeons  as  to 
how  much,  to  uspi  the  words  of  the  statute,  ^*in  their  judgment,'^  claim- 
ant is  disabled,  but  it  is  the  condition  described,  and  not  the  ratings 
affixed,  that  is  and  must  be  the  basis  of  his  judgment.  He  can  u^e 
expert  opinion  as  a  guide  to  a  conclusion,  but  he  can  not  use  it  against 
actual  facts.  He  must  and  does  arrive  at  his  conclusion  by  reason  of 
the  facts  shown.  As  I  have  said,  the  question  of  how  much  one  is  dis- 
abled by  a  given  cause  is  not  wholly  a  medical  one;  but  inasmuch  as 
medical  questions  are  generally  the  res  gestcd  of  the  matter,  the  Medical 
Referee  is  the  proper  party  to  primarily  pass  upon  it.  If  the  opinion 
given  by  that  official  accords  with  the  conclusion  of  the  Commissioner 
of  Pensions,  the  opinion  is  accepted  as  the  basis  of  the  Commissioner's 
action,  and  it  is  ordinarily  accepted  without  question  on  account  of  the 
preponderance  of  medical  questions  involved;  but  the  applicant  has  his 
right  of  appeal  to  the  Commissioner  of  Pensions  or  to  the  Secretary,  in 
which  case  the  whole  evidence  is  reviewed.  This  practice  has  grown 
up  from  the  necessities  of  the  case,  and  it  would  seem  to  be  the  intent 
of  the  law.  It  should,  however,  be  remembered  that  neither  the  opinion 
of  the  examining  surgeons  nor  the  Medical  Referee's  opinion  is  final.  It 
Ls  the  Connmissioner  of  Pensions  who  finally  passes  upon  the  question, 
and  he  reaches  his  conclusions  upon  all  of  the  evidence,  using  as  means 
to  that  end  all  of  the  various  agencies  that  are  placed  at  his  disposal, 
potent  among  which  are  the  facts  and  opinions  as  set  out  in  the  certifi- 
cates of  the  examining  boards  and  the  judgment  of  the  Medical  Referee, 
after  that  official  reviews  the  medical  evidence  or  any  other  evidence 
affecting  a  material  question.  It  is  apparent  that  the  attorney  herein , 
in  common  with  many  others,  labors  under  the  supposition  that  the 
Medical  Referee's  rating  affixed  to  a  claim  is  final,  but  such,  however, 
is  not  true.  The  final  rating  of  a  claim  is  the  act  of  the  Commissioner 
of  Pensions. 
The  motion  for  reconsideration  is  overruled. 


DECLARATIONS-REOPENING  CLAIMS. 

Andrew  A.  Watts  (deceased)  and  Mary  M.  Watts  (widow). 

1.  A  declaration  for  invalid  pension  nnder  the  general  law  which  alleges  a  general  break- 
ing down  of  claimant's  system  from  starvation  and  exposure  while  a  prisoner  of  war, 
and  that  he  had  saffered  from  rheumatism  and  stomach  trouble  for  eighteen  years,  is 
a  sufficient  declaration  for  pension  on  account  of  the  disease  named,  and  the  claim 
is,  therefore,  reopened  for  adjudication  on  its  merits. 

•2.  The  deceased  soldier's  invalid  claim  having  been  reopened  for  consideration  on  its 
merits,  the  widow's  claim,  rejected  on  the  ground  that  soldier's  death  was  not 
shown  to  be  due  to  the  service,  should  also  be  reopened  for  further  adjudication  on 
the  evidence  that  may  hereafter  be  adduced  in  both  claims. 

P.  d. — VOL.  8 24  r^^^^T^ 
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AssidarU  Secretary  John    M,   Reynolds  to    the   Ccmmimoner  of   Pensions, 

November  7,  1896. 

Mary  M.  Watts,  widow  of  Andrew  A.  Watts,  late  of  Twelfth  Battery. 
Wisconsin  Light  Artillery,  filed  her  declaration  December  5,  1894,  for 
pension  under  the  general  law,  alleging  the  death  of  the  soldier  Novem- 
ber 11,  1893.  The  claim  was  rejected  March  26,  1896,  on  the  ground 
of  no  record,  medical  or  other  competent  evidence,  showing  the  origin 
of  soldier's  fatal  disease  in  service. 

On  the  same  date  was  rejected  the  invalid  claim  filed  by  soldier 
November  5,  1891,  and  which  was  pending  at  the  time  of  his  death,  the 
cause  of  rejection  being  that  no  allegation  was  made  of  the  origin  of 
any  specific  disease  or  disability  in  the  service. 

From  the  action  rejecting  these  claims  appeal  was  filed  June  16, 
1896,  by  J.  W.  Morris,  attorney,  contending  that  the  allegations  in  the 
invalid  declaration  are  sufficient  basis  of  a  claim  for  rheumatism  and 
disease  of  stomach,  and  that  the  evidence  filed  shows  that  death  was 
the  result  of  the  disabilities  contracted  by  soldier  in  service,  and  should 
be  considered  sufficient  to  admit  the  widow's  claim. 

The  allegation  of  soldier  in  his  original  declaration  was  as  follows: 

Was  taken  prisoner  at  Allatoona,  Ga.,  September  3,  1864,  and  was  confined  at  Flor- 
ence, S.  C,  till  December  13,  1864,  which  greatly  injured  my  health  and  oonstitntioo. 
During  time  I  was  prisoner  I  had  no  blankets  or  shelter,  was  barefoot,  my  boots  having 
been  taken  from  me,  and  the  starving  and  exposure  endured  resulted  in  breaking  me 
down  generally ;  have  suffered  from  rheumatism  and  stomach  trouble  for  eighteen  year& 

He  also  stated  that  he  was  not  treated  in  hospital,  but  only  while  on 
furlough  by  a  physician,  who  is  now  dead. 

Soldier  was  a  pensioner  at  $12  per  month,  under  act  of  June  27, 1890. 
In  his  application  for  that  pension,  filed  November  5,  1891,  he  allegtKl 
disability  from  rheumatism  and  stomach  trouble,  resulting  from  starv- 
ing and  exposure  while  a  prisoner  of  war  at  Florence,  S.  C,  from  Sej>- 
tember  3  to  December  13,  1864. 

Medical  examination  was  held  December  23,  1891,  less  than  two 
months  after  the  declarations  were  filed,  and  soldier  made  the  follow- 
ing statement  to  the  board  of  surgeons: 

Have  rheumatism  in  my  shoulders,  arms,  wrists,  hips,  and  knees;  had  it  first  when 
a  child,  and  then  when  I  came  home  from  the  army,  and  at  numerous  times  since;  was 
in  Florence  prison,  S.  C. ,  over  three  months.  The  stomach  trouble  has  existed  for  t\vent> 
years,  and  it  produces  the  most  intense  headache;  used  to  have  nasal  catarrh  ver}'  had. 

This  statement  to  the  board  of  surgeons  as  to  rheumatism  having 
existed  when  he  was  a  child,  and  stomach  trouble  for  twenty  years, 
and  the  statement  in  the  original  declaration  that  both  disabilities  had 
existed  for  eighteen  years  were  the  basis  for  holding  that  soldier  bad 
made  no  declaration  for  the  same  as  due  to  service,  and  for  the  rejec- 
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tion  on  the  ground  that  there  is  no  valid  declaration  under  the  general 
law. 

Besides  the  contention  in  the  appeal  that  the  allegations  are  suffi- 
cient to  cover  disability  from  rheumatism  and  disease  of  stomach,  it  is 
urged  that  there  is  proof  on  file  showing  origin  of  these  things  in  prison, 
corroborating  claimant's  statements,  and  also  proof  of  continuance  from 
his  discharge.  These  contentions  have  some  basis  in  the  evidence  in 
the  case,  but  whether  such  evidence  is  sufficient  to  establish  the  claim 
is  another  question.  Several  comrades  have  testified  to  claimant's 
endurance  of  exposure  and  privation  in  prison,  and  to  his  suffering 
from  rheumatism  and  stomach  trouble  in  consequence;  and  several 
neighbors  have  testified  to  his  apparent  good  health  before  enlistment 
and  his  ill  health  after  discharge  on  account  of  alleged  disabilities.  It 
seems  to  be  a  fact,  however,  that  most  of  the  evidence  of  continuance 
covers  only  the  period  named  by  claimant  as  that  during  which  the  dis- 
abilities have  existed,  viz,  eighteen  or  twenty  years,  or  from  about  1871. 
This  indicates  a  deficiency  in  the  necessary  proof,  but  it  is  referred  to 
here  chiefly  as  bearing  on  the  question  at  issue,  whether  the  declaration 
is  valid,  or,  rather,  whether  this  evidence  corroborates  the  contention 
of  the  appeal,  that  claimant  intended  to  claim  pension  for  rheumatism 
and  stomach  trouble  as  originating  in  the  service. 

I  am  of  the  opinion  that  the  original  declaration  of  the  soldier,  in 
his  claim  under  the  general  law,  was  a  good  and  sufficient  application 
for  pension  on  account  of  rheumatism  and  stomach  trouble  resulting 
from  privations  and  exposure  while  a  prisoner  of  war.  The  language 
of  the  declaration  plainly  indicates  his  intent  to  claim  pension  for  those 
diseases  and  the  intent  is  further  manifest  in  the  evidence  filed  by  him 
in  support  of  the  claim.  The  rejection  of  the  invalid  claim  on  the 
ground  that  the  declaration  did  not  allege  origin  of  specific  disease  or 
disability  in  the  service  is,  therefore,  held  to  have  been  error  and  is 
reversed. 

This  conclusion  necessitatt^s  the  reopening  of  the  invalid  claim  and 
its  readjudication  on  its  merits.  As  already  intimated,  there  is,  proba- 
bly, a  deficiency  of  evidence  necessary  to  establish  the  claim,  but  fur- 
ther consideration  likewise  implies  further  opportunity  to  the  claimant 
i  widow)  to  furnish  other  evidence,  or,  it  may  be,  a  special  examination 
to  test  the  merits  of  the  claim ;  and  this  would  seem  to  carry  with  it 
the  reopening  and  reconsideration  of  the  widow's  claim ;  for  while  that 
was  rejected  for  the  reason  that  evidence  fails  to  show  that  soldier's 
death  was  due  to  his  service,  yet  the  same  evidence  which  may  be 
obtained  from  the  claimant  or  by  special  examination  in  the  invalid 
claim  may  materially  affect  the  conclusion  in  the  widow's  claim. 

In  this  view,  then,  the  rejection  of  the  widow's  claim  is  overruled 
and  its  reconsideration  is  directed. 
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service-bnl.istment-evidence-indiax  wars. 

William  C.  Williamson. 

1.  Knlistment  is  a  prerequisite  oonditioD  of  title  to  pension  under  the  act  of  Julj  "S:, 

1892,  and  can  be  proven  in  cases  thereunder  only  by  the  records  or  by  the  certificnt« 
of  the  proper  officer  of  the  War  Department. 

2.  Evidence  as  to  performance  of  ser\'ioe  or  as  to  honorable  discharge  therefrom  in  incom- 

petent and  inadmissible  in  the  absence  of  above  proof  as  to  enlistment. 

3.  The  granting  of  a  bounty-land  warrant  based  upon  the  title  thereto  conferred  by  the 

act  of  March  3,  1855,  does  not  necessarily  constitute  proof  of  title  to  pension  under 
the  act  of  July  27,  1892. 

Am^tant   Secretary   John    M,    Reynolds    to   the    Commissioner   of   J^en*ion>, 

N<yveinber  17,  189^, 

August  11,  1892,  this  appellant  filed  a  claim  for  pension  under  the 
act  of  July  27,  1892,  alleging  thirty  days'  service  in  the  "Creek  war'' 
and  his  discharge  therefrom  about  August  15,  1836,  which  daim  was 
rejected  February  15,  1893,  on  the  ground  of  no  record  of  service. 

He  filed  appeal  June  23,  1893,  alleging  his  service  was  rendered  as  a 
substitute  during  a  period  of  about  forty  days  for  one  A.  T.  Pittman. 
and  filed  in  support  thereof  the  joint  affidavit  of  two  comrades.  He 
contends  herein,  also,  that  the  issuance  in  1857  to  him  of  a  certain 
bounty-land  warrant,  No.  71,533,  under  the  act  of  March  3, 1855,  on 
account  of  service  in  said  war,  should  be  accepted  as  prima  facie  proof 
of  a  pensionable  service  in  this  case. 

Pending  appeal  the  claim  was  resubmitted  to  your  Bureau  for  consid- 
eration of  the  new  matters  alleged  therein,  and  in  communication,  dated 
June  25,  1894,  accompanying  return  of  papers  to  this  office,  you  state 
the  rejection  of  the  claim  is  adhered  to. 

The  records  of  the  War  Department  fail  to  show  that  this  appellant 
was  ever  enlisted  in  the  military  service  of  the  United  States,  or  wae 
employed  in  or  connected  with  same  at  any  time  or  in  any  manner. 
The  enlistment  of  June  2  and  discharge  on  September  1, 1836,  of  Alfi^ 
T.  Pittman  is  shown  by  said  records,  but  it  does  not  appear  therefit)m 
whether  he  had  any  substitute  during  any  part  of  his  service.  The 
records  of  the  Treasury  Department  show  he  was  paid  for  service  from 
June  1  to  September  1,  1836.  He  was  also  granted  bounty-land  war- 
rants, Nos.  80,708  and  81,032,  in  1853  and  1857,  respectively,  on  account 
of  such  service,  and  his  original  certificate  of  discharge,  signed  by  the 
captain  of  his  company  (the  same  as  that  in  which  appellant  is  alleged 
to  have  served),  is  on  file  with  his  original  claim  for  bounty  land.  Said 
certificate  states  he  was  that  day  (September  1,  1836) — 

Honorably  discharged  from  further  ser\'ice  in  the  present  campaign  with  the  Creek 
Indians,  having  performed  his  duty  in  a  manner  highly  Balisfootory  to  his  snperioi 
officer. 
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The  issuance  of  appellant's  bounty-land  warrant  was  based  upon  the 
parole  evidence  of  the  captain  and  of  the  first  sergeant  of  said  company 
as  principal  witnesses,  who  testified  he  served,  as  alleged,  from  about — 

the  last  of  June  or  the  first  of  July  to  between  August  20  and  September  1,  1S',\6 — 

but  was  never  granted  a  formal  discharge,  having  been  compelled  to 
return  home,  "in  some  case  of  necessity,"  before  the  regular  muster-out 
of  the  company.  Neither  of  said  witnesses  makes  any  mention  of  a 
substituted  service,  and  said  captain  names  "A.  T.  Pittman  "  as  one  of 
appellant's  comrades.  He  states,  also,  that  he  can  not  account  for  the 
absence  of  appellant's  name  from  the  public  roll,  it  being  found  upon 
the  day  and  duty  rolls. 

The  act  under  which  this  claim  is  filed  provides  pension  for  only — 

(1)  the  surviviDg  officers  and  enlisted  men  *  *  *  of  the  military  and  naval  service 
of  the  United  States'  vvho  (2)  served  for  thirty  days  in  the  Black  Hawk  war,  the  Creek 
war,  the  Cherokee  disturbances,  or  the  Florida  war  with  the  Seminole  Indians,  embrac- 
ing a  period  from  1832  to  1842,  inclusive,  and  (3)  were  honorably  discharged— 

and  certain  others  whose  term  of  service  was  less  than  thirty  days. 

It  is  apparent  that  mere  rendition  of  military  service  by  any  person 
whomsoever  does  not  entitle  to  pension  under  this  act.  Its  benefits 
are  limited  expressly  to  the  class  of  "ofiicers  and  enlisted  men,"  and  a 
formal  legal  enlistment,  according  to  military  law,  is,  therefore,  essen- 
tial to  any  pensionable  status  thereunder.  (Samuel  P.  Tate,  1  P.  D., 
449;  John  F.  Disman,  2  P.  D.,  19;  Pierre  M.  Kennerly,  id.,  266;  Cor- 
nelius Warren,  id.,  278;  Eichard  H.  Sinton,  id.,  320;  John  H.  Cassin, 
id.,  376;  Richard  C.  Cabeen,  4  P.  D.,  83;  Mary  E.  Davis,  7  P.  D.,  56; 
Andrew  J.  Shannon,  id.,  64;  Andrew  Goddard,  id.,  181.) 

It  has  been  held  that  proof  of  the  fact  of  enlistment  can  not  be  made 
in  pension  ca«es  by  parole  evidence  (Nicholas  Underhell,  Pen.  Dig., 
1885,  215;  Ellen  Moore,  id.,  330),  but  only  by  the  records  or  certificate 
of  the  proper  officer  of  that  branch  of  the  General  Government  which 
alone  has  jurisdiction  over  military  matters,  and  especially  to  deter- 
mine the  legality  of  a  soldier's  admission  into  the  military  service  of 
the  United  States  (James  H.  Carpenter,  ibid.,  pp.  435,  436);  enlistment 
being  a  personal  contractual  relation  (Cornelius  Warren,  2  P.  D.,  278; 
Mary  E.  Davis,  supra),  which  is  peculiarly  and  purely  military. 

It  is  manifest  herein  that  this  appellant  is  not  pensionable  under  this 
act.  He  may  have  rendered  certain  military  services,  as  alleged,  but 
no  enlistment  being  shown,  evidence  as  to  performance  of  service  or  as 
to  discharge  therefrom  is  clearly  incompetent  and  inadmissible,  as  no 
benefit  could  possibly  accrue  to  him  even  upon  full  proof  of  these  facts. 
His  nonenlistment,  as  shown  by  the  records  of  the  War  Department, 
would  still  eflTectually  debar  him  from  any  pension  under  the  provisions 
of  said  act,  whatever  military  services  he  may  have  rendered. 
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Neither  can  the  issuance  to  him  of  a  bounty-land  warrant  avail  anght 
in  this  case,  as  the  provision  of  said  act  of  March  3,  1855,  under  which 
said  warrant  was  issued,  does  not  require  that  its  beneficiary  shall  have 
been  enlisted  in  the  service,  but  only  that  he  shall  have — 

Served  with  the  armed  forces  of  the  United  States  in  any  of  the  wars  mentioned  sub- 
ject to  military  orders,  whether  regularly  mastered  into  the  service  of  the  United  States 
or  not. 

(See  case  of  Richard  C.  Cabeen,  4  P.  D.,  83.) 

Your  rejection  of  this  claim  on  the  ground  stated  was  proper  and  ii^ 
af&rmed  accordingly. 


EVIDENCE-RECORD-PRESUMPTIONS-SURGEON'S  CERTIFICATE. 

HiLLIARD    PeESTON. 

Claimant  served  from  January  5,  1888,  to  Jane  12,  1889,  when  he  was  discharged  od  a 
surgeon's  certificate  of  disability  in  which  it  was  stated  that  he  was  an  imbecile  aud 
had  been  unfit  for  duty  ever  since  joining  the  troop  to  which  he  belonged,  and  that 
his  disability  existed  prior  to  enlistment.  It  is  held  that  said  certificate  of  dis- 
charge not  only  outweighs  the  presumption  of  prior  soundness  or  the  claimants 
allegations  thereof,  but  satisfactorily  establishes  the  facts  stated  in  such  oertific-ate 
until  the  same  are  clearly  disproved. 

Assistant  Secretary  John   M,    Reynolds    to   the    Commissions  of    Pentiofu, 

November  19,  1896. 

Hilliard  Preston,  late  private  of  Company  H,  Tenth  United  States 
Cavalry,  from  January  5,  1888,  to  June  12,  1889,  filed  an  application 
(No.  1,177,638)  for  pension  May  23,  1896,  alleging  an  aflFection  of  the 
head,  contracted  at  Fort  Apache,  Ariz.,  from  the  concussion  of  his  gun 
while  firing  at  target  practice.  The  records  of  the  War  Department 
show  he  was  discharged  on  surgeon's  certificate  of  disability,  in  which 
the  following  statements  appear : 

By  the  captain : 

Said  soldier  has  been  unfit  for  duty  since  joining  troop.  He  is  an  imbecile  and  men- 
tally  incapable  for  the  duties  of  a  soldier,  so  much  that  I  have  been  unable  to  trust  him 
on  the  most  simple  duty  for  over  a  year.  Disability  incurred  before  enlistment  in  serv- 
ice; is  also  subject  to  fits. 

By  the  assistant  surgeon: 

This  man  is  incapable  of  performing  the  duties  of  a  soldier  because  of  mental  inca- 
pacity. He  is  naturally  weak  minded  and  unfit  for  the  duties  of  a  soldier.  Disability 
existed  before  enlistment. 

A  medical  examination  of  claimant  was  held  August  5,  1896,  and  his 
condition  was  described  thus: 

No  external  marks  about  head ,  brain  weak ,  takes  patient  some  time  to  oollect  tenses 
or  to  answer  questions;  no  memory  for  dates;  has  had  epilepqr  since  be  left  the  army, 
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bat  not  in  three  years.  He  can  not  stand  hot  san ;  makes  him  feel  faint  and  foolish ;  no 
aphasia.  He  is  8illy  or  very  slow  mentally;  not  maniacal;  no  catarrhal  trouble  or  evi- 
dence of  vicious  habits.  He  can  not  work  daring  the  warm  season,  but  in  winter  makes 
a  livelihood. 

Upon  the  foregoing  record  and  medical  evidence  the  claim  was 
rejected  September  21,  1896,  on  the  ground  that  claimant's  disability 
existed  prior  to  his  service  in  the  army.  Appeal  from  this  action  was 
made  October  7,  1896,  by  P.  J.  Lockwood,  attorney,  who  makes  the 
point  that,  inasmuch  as  the  soldier  was  accepted  by  the  Government 
and  served  a  year  and  a  half,  it  must  be  presumed  that  he  was  sound 
before  enlistment,  and  this  presumption  should  act  as  an  estoppel  of 
the  action  by  which  the  claim  was  rejected  on  the  ground  of  the  prior 
existence  of  the  disability  claimed  for. 

This  contention  is  hardly  worthy  of  serious  consideration,  in  view  of 
the  long-established  and  well-known  holding  of  the  Department  on 
these  subjects.  The  Government  is  not  able  always  to  guard  against 
the  perpetration  of  a  fraud  by  those  desiring  to  enlist  as  regards  their 
physical  infirmities,  nor  can  it  be  held  responsible  for  a  disability  as  of 
service  origin,  when  it  is  positively  shown  by  the  record  that  the  same 
existed  before  enlistment,  simply  because  the  service  of  ^the  person  was 
accepted. 

It  is  well  known  that  many,  incited  by  considerations  of  gain  or 
adventure  or  other  less  worthy  motives,  have  enlisted  in  the  army, 
concealing  a  disease  of  obscure  nature,  the  existence  of  which  the 
best  medical  authority,  as  well  as  common  experience,  teaches  it  is 
almost  impossible  to  detect  except  in  its  most  advanced  stages.  In 
the  decision  of  the  appeal  of  John  T.  Taylor  (1  P.  D.,  281)  this  lan- 
guage is  used : 

When  a  man  offers  himself  to  the  Grovemment  for  enlistment  he  says  in  effect,  *'  I  am 
a  flound  man  and  able  to  perform  the  duties  of  a  soldier. "  If  he  conceals  any  disability, 
he  perpetrates  a  fraud  upon  the  Government,  and  public  policy  requires  that  he  shall  be 
estopped  from  denying  the  truthfulness  of  statements  he  may  have  made  when  he  offered 
himself  for  enlistment. 

So,  also,  a  statement  in  the  certificate  for  discharge  that  a  disability, 
on  account  of  which  the  soldier  was  discharged,  existed  prior  to  enlist- 
ment not  only  outweighs  the  presumption  of  prior  soundness  or  the 
claimant's  allegation  thereof,  but  satisfactorily  establishes  the  fact 
stated  until  the  same  is  clearly  disproved.  In  the  decision  of  the 
appeal  of  Ellis  Luther  (1  P.  D.,  387)  it  is  stated— 

The  Department  has  also  held  with  great  emphasis  in  a  large  number  of  decisions 
cited  below  that  the  statements  contained  in  the  certificate  of  disability  upon  which  the 
soldier  was  discharged  from  the  service  shall  be  taken  as  fully  establishing  the  facts 
therein  stated,  unless  fraud  or  mistake  be  apparent  from  the  face  of  the  certificate  itself 
or  clearly  established  by  the  most  positive  and  conclusive  evidence. 

The  attorney  who  makes  this  appeal  can  hardly  believe,  in  the  face 
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of  the  statements  in  the  record,  that  the  claimant  was  entirely  free  from 
his  alleged  disability  prior  to  his  enlistment,  and  that  his  service  in  the 
army  was  the  caase  of  the  disability,  ad  it  is  shown  to  exist.  How,  then, 
can  he  expect  the  allowance  of  a  pension  for  such  disability  except  upon 
the  technical  presumptions  sought  to  be  invoked  in  the  appeal,  and 
which,  as  has  been  shown,  have  no  just  foundation  in  right  or  in  the 
practice  of  the  Department? 

The  rejection  of  the  claim  upon  the  showing  made  by  the  record  that 
the  alleged  disability  existed  before  enlistment  was  proper,  and  the 
same  is  affirmed. 


fek-reissue-commencbment. 

Flying,  an  Indian  (claimant). 
John  L.  Springston  (attorney). 

Where  an  attorney  is  obligated  to  secure  the  allowance  of  pension  from  the  earliest  date 
from  which  pension  can  be  allowed  he  is  not  entitled  to  an  additional  fee  upon 
reissae  to  correct  the  date  of  tlie  commencement  of  pension.  (See  cases  of  Samae! 
Weraer,  Certificate  No.  18,503,  and  Andrew  G.  Van  Wie,  Certificate  No.  137.875, 
cited  in  Anderson's  Digest,  section  94.) 

Am^nt  Secretary  John   M,    Reynolds    to    the    Commudoner   oj    Pemiom, 

November  19,  1896. 

John  L.  Springston,  of  Fort  Smith,  Ark.,  October  5,  1896,  appealed 
in  the  matter  of  fee  on  the  reissue  of  September  26,  1896  (CJertificate 
No.  910,488),  in  the  claim  under  the  act  of  June  27,  1890,  of  Flying 
(an  Indian),  Second  Indian  Home  Guards. 

The  appellant,  July  5,  1892,  filed  the  original  declaration  and  filed 
some  evidence  on  the  same  date.  Subsequently  the  claim  was  sent  to 
the  field  for  investigation  as  to  the  validity  of  said  declaration,  and 
upon  the  report  of  the  special  examiner  it  was  held  to  be  invalid.  A 
new  declaration  was  procured  by  the  examiners  and  filed  July  5,  189*3. 
upon  which  pension  was  allowed  to  commence  from  that  date,  and  a 
fee  was  paid  to  the  appellant.  Upon  his  motion  the  case  was  reviewed 
and  the  declaration,  filed  July  5,  1892,  was  held  to  be  valid.  There- 
upon reissue  was  made  September  20,  1890,  to  allow  pension  from  the 
date  of  filing  said  declaration.  No  fee  was  certified  to  the  appellant; 
hence  this  appeal. 

Assuming  that  appellant  was  entitled  to  the  fee  allowed  him,  he,  a5 
attorney  in  the  case,  was  obligated  to  secure  the  allowance  of  pension 
from  the  earliest  date  from  which  the  claimant  is  entitled  to  pension, 
and  as  he  was  paid  a  fee  for  those  services  he  is  not  entitled  to  another 
fee  in  a  claim  for  reissue  to  correct  the  date  of  the  commencement  of 
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pension.  (See  cases  of  Samuel  Werner,  Certificate  No.  18,503,  and 
Andrew  G.  Van  Wie,  Certificate  No.  137,875,  cited  in  Anderson's 
Digest,  section  94.) 

If  not  entitled  to  said  fee,  the  appellant  would  be  compelled  to  refund 
in  his  own  favor,  and  thus  no  benefit  would  be  conferred  upon  him. 

The  action  of  the  Bureau  appears  to  have  been  proper  and  therefore 
is  affirmed. 


MARRIAGS  AND  DIVORCE-JuAWS  OF  INDIANA. 

Louisa  J.  Do  an  (widow). 

Claimant  'was  married  to  the  soldier  in  1859,  by  a  ceremony,  and  they  lived  together  in 
the  relation  of  hnsband  and  wife  in  the  State  of  Indiana  from  that  time  until  sol- 
dier's death  in  1692,  and  12  children  were  the  iasne  of  said  marriage.  At  the  date 
of  this  marriage  the  soldier  had  a  prior  wife  living  who  procured  a  divorce  from 
him  in  the  State  of  Illinois  in  1863,  all  of  which  facts  were  unknown  to  claimant 
prior  to  soldier's  death.  It  is  held  that  under  the  laws  of  the  State  of  Indiana 
claimant's  marriage  to  soldier  in  1859  was  void,  but  that  a  valid  common  law  mar- 
riage arose  between  them  after  the  decree  divorcing  the  first  wife  was  entered  in 
1863,  the  conduct  and  reputation  of  soldier  and  claimant  after  the  removal  of  the 
impediment  to  their  legal  marriage  being  such  as  to  warrant  the  presumption  of 
rontual  consent  to  actual  marriage,  which  the  supreme  court  of  Indiana  holds  is  the 
essential  factor  of  a  perfect  common  law  marriage  in  that  State.  (Teter  v.  Teter, 
101  Ind.,  129;  Boulden  v  Mclntire,  110  Ind.,  574;  Castor  v.  Davis  et  al.,  12() 
Ind.,  46). 

AmMajU  Secretary    John  M.   Reynolds    to    the    Commissioner    of  Pensions, 

November  19,  1896, 

Claimant  filed  her  declaration  for  pension  under  the  general  law  on 
April  2, 1892,  as  widow  of  Courtland  Doan,  late  of  (Company  G,  Sevont}^- 
fifth  Indiana  Volunteers.  Her  claim  was  rejected  July  21, 1896,  on  the 
ground  that  claimant  is  not  the  legal  widow  of  soldier,  and  an  appeal 
is  filed  May  26,  1896,  on  the  ground  that  rejection  is  contrary  to  law. 

The  case  may  he  stated  as  follows  : 

Claimant,  under  the  name  of  Louise  J.  Channes,  was  married  to 
Courtland  Doan  in  the  State  of  Indiana  in  August,  1859.  They  con- 
tinued to  live  and  cohabit  as  husband  and  wife  until  soldier's  death  in 
February,  1892,  he  having  served  in  the  Federal  Army  during  the  war 
of  the  rebellion.  Claimant  bore  to  soldier  twelve  children,  of  whom 
four  minors  are  living.  She  states  in  an  affidavit  that  soldier  had  been 
married  previous  to  her  marriage  with  him,  but  that  his  first  wife  died 
some  two  years  previous  to  the  marriage  of  1859.  In  attempting  to 
obtain  proof  that  the  first  wife  was  dead,  the  attorney  discovered  that 
soldier's  first  wife  had  not  died  previous  to  his  marriage  with  claimant, 
but  that  the  first  wife  had  obtained  a  divorce  from  soldier  in  the  State 
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of  Illinois,  on  the  6th  day  of  May,  1863,  some  four  years  after  his  mar- 
riage with  claimant.  It  appears  hy  the  evidence  that  claimant  was 
innocent  of  any  facts  which  woald  invalidate  her  marriage  with  soldier, 
but  the  fact  of  the  previous  marriage  and  divorce  can  not  now  be  dis- 
puted, for  they  are  of  record  in  the  files  herein. 

Two  questions  arise,  which  are  argued  by  attorney  in  his  appeal 
herein,  going  to  the  law  as  construed  by  the  supreme  court  of  Indiana, 
and  which  it  is  admitted  must  govern  in  this  case,  inasmuch  as  claim- 
ant's marriage  with  soldier  was  celebrated  in  that  State,  and  she  appears 
to  have  been  a  constant  resident  of  that  State  since  marriage.  (Act  of 
Congress  August  7,  1882.)  First.  Was  the  marriage  of  soldier  and 
claimant  in  1859  a  valid  marriage?  And,  second.  If  not,  did  a  com- 
mon law  marriage  arise  after  the  granting  of  said  divorce,  by  reason  of 
the  acts  of  soldier  and  claimant? 

The  first  question  must  be  answered  in  the  negative,  by  reason  of 
dicta  in  the  case  of  Teter  v.  Teter  (88  Ind.,  494),  upholding  the  doc- 
trine that  a  ceremonial  marriage  between  two  parties,  one  of  them 
having  an  undivorced  husband  or  wife  living  at  the  time,  is  not  void- 
able but  void. 

As  to  the  second  question :  In  the  case  of  Teter  v.  Teter  (101  Ind., 
129)  the  facts  as  stated  by  the  court  were  as  follows:  One  Clayton 
having  commenced  divorce  proceedings  against  his  wife,  married 
Hannah  Teter  on  May  18,  1871.  The  decree  in  his  case  was  never 
entered,  and  the  case  was  eventually  dismissed  and  held  to  have  been 
properly  so  on  appeal.  In  September,  1871,  his  first  wife  obtained  a 
decree  of  divorce  from  him.  Claimant  and  soldier  did  not  again 
remarry  or  alter  in  any  way  their  connection  commenced  under  their 
ceremonial  marriage,  the  relation  simply  continuing  as  it  had  com- 
menced. The  case  was  before  the  supreme  court  of  Indiana  on  three 
different  occasions,  and  at  the  final  decision  of  that  court  the  following 
language  was  used : 

The  presamptioD  in  favor  of  matrimony  is  one  of  the  strongest  known  to  the  law, 

*  *  *  and  we  are  not  disposed  to  relax  its  force  or  remit  its  vigor  in  the  slightest 
degree.  *  ^  «  if  any  right  is  lost  to  him,  it  results  from  no  wrong  of  his,  but  solely 
from  the  miscondnct  of  others.  He  is  therefore  in  a  position  to  insist  upon  a  full  and 
broad  application  of  the  rule  that  ''the  law  presumes  morality  and  not  immorality; 
marriage  and  not  concubinage;  legitimacy  and  not  bastardy."  *  *  *  We  are  firmly 
impressed  with  the  belief  that  it  is  our  duty  to  carry  the  rule  <^  which  we  have  spoken  to 
its  fall  extent,  and  hold  that  the  continuous  living  together  as  husband  and  wife  of  Mr. 
and  Mrs.  Clayton,  their  acts  as  such,  their  well  founded  belief  in  the  validity  of  their 
formal  marriage,  the  husband's  recognition  of  that  relation  after  the  divorce  obtained  by 
his  fimt  wife  left  him  free  to  enter  into  a  matrimonial  engagement^  the  seoond  wife's  firm 
faith  from  the  first  to  last  that  she  was  lawfully  married,  the  declaration  of  the  parties 
that  they  were  married,  the  acknowledgment  of  the  appellee  as  the  child  of  the  mar- 
riage bed,  creates  a  presumption  of  marriage  too  strong  to  be  overcome  by  the  general 
statement  of  the  husband,  when  on  the  witness  stand,  that  there  was  only  one  muriage: 

*  *    *    there  was  a  time  when  no  impediment  to  Clayton  to  his  second  marriage 
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existed,  and  the  strong  and  almost  conclusive  presumption,  from  the  facts  developed  by 
evidence,  is  that  there  was  present  in  the  minds  of  the  parties  the  mutual  consent  which 
gives  validity  to  marriage,  even  though  there  is  no  formal  solemnization.  *  *  *  We 
now  say  that  no  formal  ceremony  is  necessary,  and  that  if  the  motives  are  good,  the 
intention  to  effect  an  immediate  marriage  is  present,  and  the  purpose  to  unite  as  hus- 
band and  wife  exists  in  the  minds  of  both  parties,  mutual  oonsent  is  all  that  is  required. 
«^  ^  *  It  would  be  more  consistent  with  logical  principles  to  hold  that  the  subse- 
qaent  cohabitation  as  husband  and  wife  is  referable  to  the  oonsent  at  the  commence- 
ment of  the  connection  between  the  parties  than  to  hold  that  it  was  an  adulterous 
commerce  unsanctioned  by  marriage. 

It  will  be  seen  by  the  above  that  the  court  of  last  resort  in  the  State 
of  Indiana  carries  the  rule  of  the  presumption  of  innocence  to  its 
verge  in  upholding  common  law  marriages  which  come  into  existence 
by  reason  of  a  previous  void  ceremonial  marriage. 

But  the  same  court  has  gone  still  further,  as  it  is  noted  by  the  case  of 
Boulden  v.  Mclntire  (119  Ind.,  574).  In  that  case  Horace  G.  Boulden 
married  Eliza  Street  on  April  22,  1879,  dying  in  1881.  Eliza  had  been 
previously  married  to  Charles  Limes  in  1873.  They  lived  together  but 
a  few  weeks  and  then  separated.  It  is  not  even  alleged  that  at  the 
time  of  her  marriage  with  Boulden,  Eliza  even  pretended  to  believe 
that  she  and  Limes  had  ever  been  divorced.  Limes  did  obtain  a  divorce 
from  her  in  1883,  four  years  after  her  marriage  with  Boulden,  and  two 
years  after  his  death,  and  yet  the  court  upheld  the  marriage  between 
Eliza  and  Boulden,  stating  that  it  was  not  shown  but  that  she  had 
obtained  a  divorce  from  Limes  before  her  marriage  with  Boulden,  and 
holding: 

The  law  requires  the  party  who  asserts  the  illegality  of  a  marriage  to  take  the  bur- 
den of  that  issue  and  prove  it  though  it  may  involve  the  proving  of  a  negative. 

The  court  well  knew  that  the  negative  could  not  be  proved  in  this 
case,  for  the  only  party,  Eliza,  by  which  such  proof  could  be  made,  was 
shown  by  the  records  to  be  dead.     They  further  stated : 

In  favor  of  the  validity  of  a  second  marriage,  contracted  by  a  woman  while  her  first 
husband  is  alive,  it  will  be  presumed  that  the  first  marriage  was  legally  dissolved  by  a 
divorce,  before  the  second  was  entered  into. 

The  doctrine  enunciated  in  the  cases  quoted  from  is  so  broad  that  I 
was  inclined  to  the  opinion  that  the  court  was  willing  to  carry  the  rule 
of  innocence  to  its  utmost  verge,  largely  for  the  purpose  of  legitimatiz- 
ing children,  whose  status  would  be  in  peril  if  any  other  holding  was 
made.  I  have  made  a  careful  search  of  the  reports  of  that  State  since 
the  cases  referred  to  were  decided,  and  I  find  that  the  above  holding  is 
intended  to  be  a  general  proposition  upon  the  subject  of  marriage ;  for 
in  the  case  of  Castor  v.  Davis  et  al.  (126  Ind.,  46)  the  court  (being  com- 
posed of  entirely  different  members  than  formerly)  state  as  the  holding 
in  the  Teter  case : 

Where  the  parties  intermarried  at  the  time  the  hnsband  had  a  living  wife,  ^ho  after- 
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M-ard  obtained  a  divorce  from  him,  and  the  parties  cohabited  together  after  the  giuiting 
of  such  decree;  it  was  held  that  the  law  woold  presume  a  coDimon  law  marriage,  the 
pt«sumption  beiug  in  favor  of  morality  and  not  immorality;  marriage  and  not  ood- 
ciibinage;  legitimacy  and  not  bastardy. 

It  is  apparent  that  the  views  of  the  supreme  court  of  Indiana  upon 
the  precise  point  at  issue  are  not  in  harmony  witli  those  of  nearly  all 
of  the  courts  of  last  resort  in  other  States  of  the  Union,  and  I  am  not 
ahle  to  draw  the  same  logical  conclusions  from  cases  cited  by  tbe 
Indiana  court  in  support  of  their  holding,  as  that  court  does,  for  a  care- 
ful examination  of  the  authorities,  notably  New  York,  cited  by  the 
Indiana  court  in  upholding  the  doctrine  laid  down  by  them,  show  that 
important  circumstances  and  conditions  in  cases  cited  varied  consider- 
ably from  those  surrounding  the  Indiana  cases.  But  this  can  not  alter 
the  law  as  administered  in  Indiana.  This  supreme  court  has  passed 
upon  the  issue  that  is  raised  in  the  appeal  in  the  case  at  bar,  and  has 
held  squarely  that  under  like  circumstances  a  marriage  like  the  one  in 
question  is  valid  in  that  State.  Continued  cohabitation  and  represen- 
tation for  thirty  years,  a  raising  of  a  family  of  children  after  the  legal 
impediment  to  the  attempted  marriage  was  removed,  must  give  rise  to 
the  presumption  of  mutual  consent,  which  the  Indiana  courts  hold  is 
the  essential  factor  to  perfect  a  common  law  marriage  after  the  imped- 
iment has  disappeared.  Your  rejection  of  this  claim  must  consequently 
be  reversed  on  legal  grounds. 

It  is  expressly  stated,  however,  that  the  holding  herein  applies  only 
to  an  Indiana  case ;  that  it  is  based  upon  the  circumstances  and  facts 
which  enter  into  this  particular  claim,  and  that  it  is  made  necessary  by 
the  law  as  construed  by  the  supreme  court  of  Indiana  and  act  of 
August  7,  1882,  amending  section  4702,  Revised  Statutes. 

The  action  appealed  from  is  reversed. 


retired  officers-restoration-section  47«4,  revised  statites. 

John  Pulford. 

Officers  or  soldiers  on  the  active  or  retired  list  are  not  entitled  to  pension.  (Section 
4724,  Revised  Statutes;  act  of  August  29,  1890j  section  2,  act  of  March  3,  1-»91; 
opinion  of  Attorney-General,  November  20,  1896.) 

Asiilstant    Secretary   John   M,    Reynolds   to    the     Commissioner   of  PensionSj 

November  SO,  1896, 

Herewith  are  the  papers  in  the  claim  of  John  Pulford  (Certificate 
No.  65,825),  late  lieutenant-colonel  Fifth  Michigan  Infantry. 

This  officer  was  a  pensioner  at  the  rate  of  $22.50  per  month  from 
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July  6,  1865,  the  rate  ending  February  22,  1866,  by  reason  of  enliat- 
mect  in  the  Eegular  Army.  Colonel  Pulford  remained  in  active  sei  v- 
ice  until  December  15,  1870,  when  he  was  placed  upon  the  retired  liKt 
of  the  Army. 

His  name  was  dropped  from  the  pension  roll  pursuant  to  the  pro- 
visions of  section  4719,  Revised  Statutes. 

In  September,  1893,  he  filed  a  declaration,  wherein  he  stated  that  his 
application  was  made  solely  for  the  purpose  of  securing  the  amount  of 
pension  conceived  to  be  due  him  from  July  7, 1865,  to  February  23, 1866. 
Subsequently  another  claim  was  filed,  wherein  he  asked  that  his 
name  be  placed  on  the  pension  roll  from  the  date  of  his  retirement 
from  active  service. 

You  rejected  these  claims  on  February  28,  1894,  on  the  ground  that 
claimant  was  an  officer  on  the  retired  list  of  the  Army  and  therefore 
not  pensionable.     (Acts  of  August  29,  1890,  and  March  3,  1891.) 

From  this  action  an  appeal  was  filed  May  4,  1894,  and  upon  its  con- 
sideration I  reversed  your  action  to  the  extent  of  holding  that  the  laws 
cited  were  not  intended  by  Congress  to  prevent  payment  of  pension  for 
a  period  during  which  a  claimant  was  a  civilian  (7  P.  D.,  412). 

I  therefore  directed  that  Colonel  Pulford's  name  be  restored  to  the 
rolls,  and  that  he  be  paid  the  pension  due  him  from  date  of  discharge 
to  the  date  when  he  entered  the  Eegular  Army. 

I,  however,  affirmed  your  action  respecting  the  second  portion  of  his 
claim  holding  it  barred  by  the  provisions  of  section  4724,  Eevised  Stat- 
utes, and  acts  of  August  29,  1890,  and  March  3,  1891. 

A  motion  for  reconsideration  was  filed  February  2,  1895,  wherein  it 
was  contended  that  prior  to  the  act  of  August  24,  1890,  section  4724, 
Revised  Statutes,  was  never  held  to  apply  to  officers  on  the  retired  list, 
and  that  this  act  is  not  retroactive,  but  prospective. 

On  the  23d  of  March,  1895,  I  adhered  to  my  former  decision  holding 
the  above  contention  untenable. 

Since  then  claimant  has  forcibly  reasserted  his  contention,  and  in 
view  of  the  gravity  of  the  issue  I  deemed  it  wise  to  submit  the  matter 
to  the  Attorney-General  of  the  United  States  for  his  consideration.  The 
letter  of  the  claimant,  wherein  he  solicited  reconsideration,  has  been 
mislaid,  but  will  be  regarded  as  a  second  motion  for  reconsideration. 

Pending  submission  of  this  issue  to  the  Attorney-General,  I  requested 
a  statement,  based  on  the  records  of  your  Bureau,  as  to  whether  at  any 
time  since  1844  a  single  claim  had  been  allowed  to  retired  officers  or 
soldiers  as  invalid  pension. 

You  state  in  reply  under  date  of  October  80,  1896,  that  from  the  rec- 
ords of  your  Bureau  it  would  appear  that  at  no  time  since  1844  has 
any  pension  claim  been  allowed  in  behalf  of  a  retired  officer  or  soldier 
as  an  invalid  pension. 
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On  September  3,  1888,  this  Department  rendered  a  decision  in  the 
claim  of  Theodore  J.  Eckerson  (2  P.  D.,  187),  wherein  it  was  held  that 
section  4724,  Revised  Statutes,  did  not  apply  to  survivors  of  the  Mexi- 
can war  who  were  drawing  service  pensions. 

The  Department  was  cognizant  of  the  fact  that  under  this  decision 
there  were  in  the  year  1890  two  hundred  and  twenty-nine  active  and 
retired  officers  and  soldiers  drawing  pension  on  account  of  service  in 
the  Mexican  war  and  the  war  of  1812. 

After  the  passage  of  the  act  of  August  29,  1890,  the  names  of  those 
in  active  service  were  dropped  from  the  roll  and  after  the  passage  of 
the  act  of  March  3,  1891,  those  on  the  retired  list  were  also  dropped. 

These  laws  provided  as  follows: 

Section  4724.  No  person  in  the  Array,  Navy,  or  Marine  Corps  shall  draw  both  a  pen- 
sion as  an  invalid  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  disability 
for  which  the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower 
grade  or  in  the  civil  branch  of  the  service. 

Act  of  August  29,  1890,  section  2  : 

Hereafter  no  officer  of  the  Army,  Navy,  or  Marine  Corps  on  the  retired  list  shall  draw 
or  receive  any  pension  under  any  law. 

Act  of  March  3,  1891 : 

That  hereafter  no  pension  shall  be  allowed  or  paid  to  any  officer,  noncommisBioned 
officer,  or  private  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States,  either  on 
the  active  or  retired  list. 

It  will,  therefore,  be  observed  at  once  that  to  concede  the  contention 
of  this  claimant  would  involve  a  return  to  a  practice  not  warranted  by 
law  at  this  time,  but  positively  prohibited  thereby. 

In  reviewing  my  construction  of  these  laws  the  Attorney-General,  in 
an  opinion  dated  November  20,  1896,  states  that — 

The  departmental  construction  appeare  to  sustain  the  true  construction  of  the  stat- 
ute in  question  as  held  by  the  Assistant  Secretary  of  the  nterior  and  approved  by 
me  *  *  *  and  I  advise  you  that  the  applicant  is  not  entitled  to  the  arrears  of  pen- 
sion claimed  by  him. 

Under  this  finding  of  the  Attorney-General  I  am  constrained  t<i 
adhere  to  the  construction  placed  upon  these  laws  in  my  former  decis- 
ion on  appeal,  as  well  as  upon  this  second  motion  for  reconsideration. 


ol.i>  w^ars-widovrs'  pension  under  sections  4728  and  4729, 
revised  statutes. 

Mary  Kellest  (widow). 

Under  sections  4728  and  4729  of  the  Revised  Statutes  a  widow  of  a  sailOr  whose 
entire  service  was  rendered  prior  to  March  4,  18()1,  is  pensionable  only  in  the  event 
that  such  sailor  died  while  in  the  service. 
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a.  The  law  makes  a  distinction  between  widows  of  sailors  and  widows  of  soldiers,  the 
latter  being  pensionable  if  the  soldier  died  of  disease  contracted  in  some  war  prior 
to  March  4,  1861,  while  the  former  are  pensionable  only  when  the  sailor  died  in  the 
service. 

Assistant    Secretary   John    M,    Reynolds   to    the    Commissioner    of  Fensimis, 

November  SO,  1896. 

The  Hailor,  Thomas  (alias  Charles  T.)  Kelley,  was  pensioned  August 
20, 1890,  under  the  general  law  for  injury  to  left  ankle  at  $12  per  month 
from  July  28,  1886,  and  ending  May  3,  1888,  date  of  death,  payable  to 
Mary  Kelley,  widow.  The  widow  filed  declaration  for  widow's  pen- 
sion under  the  general  law  (No.  16,321)  August  3,  1896,  which  claim 
was  rejected  September  12,  1896,  on  the  ground  that  the  sailor  having 
rendered  all  his  service  prior  to  March  4,  1861,  and  having  died  out  of 
service,  there  is  no  provisions  of  law  by  which  his  widow  can  be  pen- 
sioned.    From  this  action  claimant  appealed  October  3,  1896. 

It  is  contended  on  behalf  of  appellant  that  there  are  anterebellion 
laws  which  give  right  of  pension  to  widows  where  the  death  of  the  sol- 
dier or  sailor  occurred  since  March  4,  1861,  if  the  cause  thereof  were 
contracted  previously.  Departmental  decisions  in  the  claims  of  Ann 
H.  Cunningham  (Pen.  Dig.,  1885,  pp.  343  and  486)  and  Mary  Heron 
(ibid.)  are  cited  to  sustain  this  contention. 

It  is  evident  that  appellant  has  misinterpreted  the  intent  and  appli- 
cation of  paragraph  No.  11  on  page  486  of  the  **  Digest  of  Pension 
Laws  and  Decisions,  1 885,"  to  which  the  above  cited  cases  refer,  which 
states: 

Death  of  soldier  after  March  4,  1861,  if  cause  coDtracted  previously,  widow  entitled 
to  pension  under  antobeliam  laws. 

While  it  must  be  confessed  the  wording  of  this  paragraph  is  some- 
what obscure  and  does  not  sufficiently  or  intelligently  state  the  sylla- 
bus, it  is  proper  to  observe  that  the  rulings  of  the  Department  referred 
to,  and  subsequent  decisions  based  thereon,  expressly  hold  that  even  if 
there  were  evidence  to  show  that  the  cause  of  death  was  connected  as 
a  result  with  the  soldier's  military  service  it  would  not  establish  the 
claim  of  the  widow  for  pension,  because  there  is  no  law  granting  pen- 
f^ions  to  widows  of  those  soldiers  who  have  died  of  diseases  not  con- 
tracted in  actual  military  service  in  some  war  by  which  they  were 
disabled  prior  to  March  4,  1861.  (Lydia  Fraber,  8  P.  D.,  212.)  The 
law  applying  to  sailors'  widows  is  entirely  different. 

Sections  4728  and  4729  of  the  Revised  Statutes  provide  as  follows: 

Sec.  4728.  If  any  officer,  warrant  or  petty  officer,  seaman,  engineer,  first,  second,  or 
third  assistant  engineer,  fireman,  or  coal-heaver  of  the  Navy  or  any  marine  has  been 
<l\aabled  prior  to  the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  by  reason 
of  any  injury  received  or  disease  contracted  in  the  service  and  line  of  duty,  he  shall  be 
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entitled  to  receive  duriDg  the  continoanoe  of  his  disability  a  pension  proportionate  to 
the  degree  of  his  disability  not  exceeding  half  the  monthly  pay  of  his  rank  as  it  existed 
in  January,  eighteen  hundred  and  thirty-five.     *    *    * 

Sec.  4729.  If  any  person  referred  to  in  the  preceding  section  has  died  in  the  serviee 
of  injury  received  or  disease  contracted  nnder  conditions  therein  stated  his  widow  shall 
be  entitled  to  receive  half  the  monthly  pay  to  which  the  deceased  was  entitled  at  the 
date  of  his  death;  and  in  case  of  her  death  or  marriage  her  child  or  children  under  six- 
teen years  of  age  shall  be  entitled  to  the  pension.     *    *    * 

The  case  of  Ann  H.  Cunningham  (widow),  decided  by  Secretarj- 
Delano,  involved  a  question  of  rating,  not  of  title,  and  is  not  affected, 
save  in  that  particular,  by  the  provisions  of  sections  4728  and  4729  of 
the  Revised  Statutes  of  the  United  States,  the  Secretary  holding  that 
the  widow  was  entitled  under  the  act  of  August  11,  1848,  to  $50  per 
month  in  lieu  of  $30  per  month,  to  which  latter  rate  the  Pension  Office 
had  reduced  the  pension  under  wrongful  interpretation  of  the  act  of 
July  14,  1862.     In  this  case  Secretary  Delano  held  as  follows : 

A  careful  consideration  of  said  act  convinces  me  that  Mr.  Barrett  (Commiasioner  of 
Pensions)  erred  in  this  interpretation  of  its  meaning;  that  he  must  have  baaed  it  opon 
the  seoond  section  of  the  act  (July  14,  186f2)  independently  of  its  connection  with  the 
first  section.  The  seoond  section  provides  for  pension  to  the  widows  or  children  of  any 
officers  or  other  persons  named  in  the  first  section  of  the  act  who  may  have  died  since 
the  4th  day  of  March,  1861,  and  the  first  section  provides  that  all  officers  or  other  per- 
sons therein  named  shall  be  entitled  to  pension  who  may  have  been  disabled  since  th** 
4th  day  of  March,  1861. 

It  is  clear  that  the  intent  of  Congress  in  enacting  these  provisions  was  to  provide  for 
persons  on  account  of  disabilities  or  death  which  were  exclusively  occasioned  by  the 
late  rebellion,  and  the  4Ui  day  of  March,  1861,  was  thereby  formally  ^xed  as  the  date 
of  the  commencement  of  said  rebellion.  The  simple  fact  that  Captain  Canningham 
died  nine  days  after  the  prescribed  date  should  not  bring  the  widow's  claim  under  the 
act  of  July  14, 1862,  anless  he  had  been  first  disabled  since  said  March  4;  but  as  he  was 
so  disabled  nearly  a  year  previously  it  is  obvious  that  if  he  had  applied  at  any  time 
after  the  receipt  of  his  injuries  for  a  pension  his  claim  would  not  have  been  adjudicated 
under  the  act  of  July  14,  1862,  but  under  the  act  of  Augnst  11,  1848. 

In  the  case  of  Mary  Heron,  widow  of  Michael  Heron,  supra,  Secretary 
Kirkwood  held  as  follows : 

The  husband  of  the  claimant  enlisted  on  the  6th  of  August,  1840,  in  Battery  G,  Seo- 
ond Artillery,  and  was  discharged  on  the  23d  of  April,  1844,  at  Fort  Columbus,  New 
York  Harbor,  on  account  of  disability.  It  appears  from  the  report  of  the  adjutant^Gen- 
eral  of  the  army  that  during  the  whole  period  of  his  service  he  was  employed  at  Fort 
Columbus.  There  is  no  evidence  to  show  that  the  cause  of  his  death  was  connected  as 
a  result  with  his  military  service;  but  if  this  were  shown  it  would  not  establish  the 
claim  of  his  widow  to  pension,  for  the  reason  that  there  is  no  law  granting  pensions  to 
the  widows  of  those  soldiers  who  have  died  of  diseases  not  contracted  in  actual  militaiy 
service  in  some  war  by  which  they  were  disabled  prior  to  the  4th  of  March,  1861. 

It  will  be  observed  in  this  connection  that  under  the  existing  law 
the  distinction  between  the  title  of  widows  of  soldiers  and  widows  of 
sailors  on  account  of  aiiterebellion  service  only  is  very  broad.  The 
widow  of  a  soldier  who  died  of  disease  contracted  in  the  military  serv- 
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ice  prior  to  March  4,  1861,  has  no  title  to  pension  on  account  of  such 
death  unless  the  fatal  disease  originated  in  some  war. 

The  title  of  the  widow  of  a  sailor  obtains  only  when  the  sailor  died 
in  service  of  injury  received  or  disability  contracted  prior  to  March  4, 
1861,  no  matter  whether  that  service  was  or  was  not  in  some  war. 

In  the  case  at  bar  the  sailor  enlisted  August  11,  1858,  serving  on  the 
war  ship  St.  Marys  to  December  31,  1860,  and  on  the  yorth  Carolina 
from  January  1,  1861,  to  January  25,  1861,  when  he  was  discharged. 
He  filed  declaration  for  pension  under  the  general  law  August  15, 1884, 
<alleging  injury  to  left  ankle  and  fistula  incurred  in  1859,  and  by  affi- 
davit filed  June  21,  1886,  further  alleged  wound  of  left  leg  received 
prior  to  above  injury.  The  sailor  died  May  3,  1888,  of  chronic  bron- 
chitis, and  on  August  13,  1890,  his  claim  was  approved  for  injury  to 
left  ankle,  all  other  alleged  disabilities  being  rejected  and  pension 
allowed  at  $12  per  month  from  July  28.  1886,  to  end  May  3,  1888,  date 
of  death,  payable  to  his  widow. 

As  the  sailor  did  not  die  in  service  of  injury  received  or  disability 
contracted  prior  to  March  4,  1861,  all  his  services  in  the  Navy  having 
been  rendered  prior  to  that  date,  the  widow  is  not  entitled  under  sec- 
tions 4728  and  4729  of  the  Revised  Statutes,  United  States,  and  Con- 
gress has  so  far  provided  no  law  to  cover  cognate  claims  for  pension. 
The  sailor  was  properly  pensioned  for  the  disability  shown,  but  the 
pension  terminated  absolutely  with  his  death,  the  widow  having  no 
inheritable  title  under  existing  law  except  as  to  his  accrued  and  unpaid 
pension. 

Even  had  the  sailor  died  in  service  subsequent  to  March  4,  1861,  it 
would  have  been  necessary,  under  the  general  law,  in  order  to  confer 
title  to  pension  on  the  widow,  to  establish  that  his  death  was  due  to 
disability  of  service  origin  contracted  in  line  of  duty,  the  act  of  August 
7, 1882,  amending  section  470^  of  the  Revised  Statutes  of  the  United 
States,  providing  as  follows : 

If  any  person  embraced  within  the  provisionfl  of  sections  4692  and  4693  has  died 
since  the  4th  day  of  March,  1861,  or  hereafter  dies  by  reason  of  any  wound,  injury,  or 
disease  which  under  the  conditions  and  limitations  of  such  sections  would  have  entitled 
him  to  an  invalid  pension  had  he  been  disabled,  his  widow,  or  if  there  be  no  widow,  or 
in  case  of  her  death  without  payment  to  her  of  any  part  of  the  pension  hereinafter  men 
tioDed,  his  child  or  children  under  sixteen  years  of  age  shall  be  entitled  to  receive  the 
same  pension  as  the  husband  or  father,  etc. 

The  action  of  your  Bureau  holding  that  the  widow  claimant  had  no 
title  to  pension  because  the  sailor  had  rendered  all  his  service  prior  to 
March  4,  1861,  and,  having  died  out  of  service,  there  are  no  provisions 
of  law  by  which  his  widow  can  be  pensioned,  was  proper  and  the  rejec- 
tion is  therefore  afiLrmed. 


p.  D. — ^voL.  8 25 
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attorneyship-power  op  attorney. 

Charles  W.  Munson  (claimant). 
W.  C.  &  M.  Frazer  (attorneys). 

An  attorney's  authority'  to  represent  a  claimant  most  be  evidenoed  by  an  instmment 
executed  in  strict  accordance  with  the  formalities  laid  down  in  the  roles  of  prac- 
tice. An  informally  executed  declaration,  containing  a  power  of  attorney,  of  i^lf 
confers  no  rights  upon  the  attorney  named  therein. 

Assistant   Secretary   John   M.    Reynolds   to   the   Commissioner   of  Pennons, 

November  SO,  1896. 

W.  C.  and  M.  Frazer,  of  Kansas  City,  Mo.,  September  24,  1896. 
appealed  in  the  matter  of  fee  on  the  issue  of  August  6,  1891,  in  the 
claim,  under  the  act  of  June  27,  1890,  of  Charles  W.  Munson,  late  of 
Company  C,  Ninth  Indiana  Infantry. 

The  appellants,  July  3,  1890,  filed  the  original  declaration.  Said 
declaration  was  executed  before  a  justice  of  the  peace  who  did  not  use 
a  seal,  and  whose  official  character  and  authority  to  administer  oaths 
for  general  purposes  had  not  been  certified  to  the  Bureau.  The  decla- 
ration  was  returned  to  the  Bureau  August  6,  1890,  with  the  proper 
certificate. 

Alex.  Hess,  of  Wabash,  Ind.,  July  14,  1890,  filed  a  valid  declaration 
containing  a  power  of  attorney  to  him.  During  the  following  year  he 
filed  the  necessary  evidence  to  establish  the  claim. 

Certificate  issued  to  aUow  pension  from  July  3, 1890,  the  date  of  filing 
the  declaration  by  the  appellants.  They  were  not  allowed  a  fee;  hence 
this  appeal. 

The  appellants'  authority  to  represent  the  claimant  became  complete 
upon  the  filing  of  the  aforesaid  certificate  August  6, 1890.  Prior  to 
that  time  there  was  no  proper  evidence  of  their  authority,  and  there- 
fore had  no  rights  in  the  case.  The  attorneyship  was  vacant  when 
Mr.  Hess,  July  14,  1890,  filed  a  valid  power  of  attorney.  He  was, 
therefore,  entitled  to  recognition.  As  he  completed  the  claim  without 
becoming  in  neglect,  the  power  of  attorney  to  the  appellants,  after 
being  duly  executed,  never  became  operative. 

The  distinction  between  an  informality  in  the  execution  of  a  declara- 
tion and  a  defect  therein  that  goes  to  the  merits  of  a  claim  has  been 
observed  by  the  Department  in  its  decisions  when  determining  the 
rights  of  a  claimant  to  pension.  (Case  of  Harriet  E.  Hanchett,  7  P.  D., 
326.)  An  attorney's  authority  to  represent  a  claimant  must  be  evi- 
denced by  an  instrument  executed  in  strict  accordance  with  the  formal- 
ities laid  down  in  the  rules,  and  unless  such  formalities  are  observed 
the  attorney  should  not  be  accorded  recognition.  It  is  not  essential  to 
the  merits  of  the  claimant's  case  that  the  declaration  should  be  complete 
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evidence  of  an  attorney's  authority  to  prosecute  the  claim,  nor  that  the 
mere  filing  of  the  declaration  should  entitle  an  attorney  to  recoguition; 
hence  an  informality  in  the  execution  of  the  declaration  that  would  not 
go  to  the  claimant's  right  to  pension  would,  when  the  declaration  con- 
tains a  power  of  attorney,  defeat  the  attorney's  right  to  recognition 
thereunder,  as  there  would  be  no  proper  evidence  of  his  authority  to 
act  in  the  case. 

As  the  appellants  were  denied  recognition  upon  the  ground  indicated, 
the  action  of  the  Bureau  is  affirmed. 


commencbment  of  pknsion-act  junb  «7,  1800-minor. 

AIary  E.  Bronoel  (minor). 

PeDsions  granted  to  minor  children  of  soldiers  nnder  the  provisions  of  section  3,  act  of 
June  27,  1890,  commence  from  the  date  of  filing  the  application  therefor  in  the 
Bnrean  of  Pensions  after  the  passage  of  said  act,  the  death  of  the  soldier,  and  the 
death  or  remarriage  of  the  widow  of  the  soldier.     Carley's  appeal  (7  P.  D.,  12). 

Amstant    Secretary  John    M,    Reynolds    to    the    Commissioner   of  Pensions, 

December  U,  1896. 

On  September  24, 1896,  a  certificate  (No.  431,043)  was  issued  by  your 
Bureau  to  this  appellant,  granting  her  a  pension  under  the  provisions 
of  section  3,  act  of  June  27,  1890,  as  the  minor  child  of  said  deceased 
soldier,  Peter  Bronoel,  late  of  Company  E,  Forty-eighth  Pennsylvania 
Infantry,  commencing  on  February  8, 1896,  the  date  of  filing  her  appli- 
cation therefor. 

From  said  action  this  appeal  was  taken  on  October  27,  1896,  con- 
tending that  said  pension  should  have  been  made  to  commence  from 
October  6,  1895,  the  date  of  the  death  of  her  mother,  who  had  also 
been  pensioned  under  the  provisions  of  said  section  as  the  widow  of 
said  soldier. 

The  question  presented  by  this  appeal  was  very  carefully  considered 
and  fully  discussed  by  this  Department  in  the  case  of  Timothy  L.  Car- 
ley  (7  P.  D.,  12),  wherein  it  was  held: 

Pensions  granted  to  widows  or  minor  children  under  the  third  section  of  said  act 
should  commence  from  the  date  of  the  application  for  such  pension,  after  the  passage  of 
said  act  and  after  the  death  of  the  soldier,  and  in  case  of  a  minor,  after  the  death  or 
remarriage  of  the  widow. 

The  action  of  your  Bureau  in  this  case,  from  which  this  appeal  is 
taken,  was  clearly  in  strict  accord  with  the  foregoing  ruling,  and  was, 
therefore,  without  error,  and  is  affirmed  accordingly. 
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DECLARATIONS-AMENDMENTS- AFFIDAVITS. 

Benjamin  Hobkins. 

AffidavitB  filed  in  response  to  calls  of  the  Pension  Bureau  for  information  in  a  claim 
under  the  act  of  June  27,  1890,  can  not  be  accepted  as  supplemental  declarations 
in  a  claim  under  the  general  law  setting  up  and  ailing  new  and  additional  causes 
of  disability. 

Amstant   Secretary  John    M,  Reynolds   to    the    Commiasumer   of  Pennom^ 

December  14,  1896. 

This  appellant,  late  of  Company  D,  Fifth  Pennsylvania  Volunteer 
Cavalry,  filed  in  your  Bureau  on  March  4,  1886,  a  declaration  for  pen- 
sion under  the  provisions  of  the  general  law  based  on  an  injury  of  left 
side  and  general  debility,  alleged  to  have  been  incurred  and  contracted 
in  line  of  duty  during  his  military  service,  which  was  rejected  on  July 
18, 1887,  upon  the  ground  that  no  pensionable  disability  due  to  said 
causes  had  existed  since  the  date  of  filing  said  declaration. 

Subsequently  the  appellant  filed  on  October  14, 1890,  an  application 
for  pension  under  the  provisions  of  section  2,  act  of  June  27, 1890,  alleg- 
ing, in  addition  to  those  formerly  alleged  in  his  claim  under  the  general 
law,  injury  to  left  ankle  and  disease  of  rectum  as  causes  of  disability. 
In  the  course  of  adjudication  of  this  claim  he  was  called  upon  by  your 
Bureau  for  information  relative  to  the  origin  and  circumstances  of  the 
incurrence  of  his  alleged  injury  to  left  ankle,  and  in  response  thereto 
he  filed  on  March  17,  1892,  an  affidavit  setting  forth  that  said  injury 
was  incurred  while  he  was  in  line  of  duty  during  his  military  service, 
about  September  1,  1863,  when  on  a  raid  with  his  company  near  Wil- 
liamsburg, or  in  front  of  Richmond,  Va.,  and  in  a  charge  on  the  enemy, 
the  horse  on  his  left  running  against  him,  and  the  boot  of  the  carbine 
striking  him  on  his  left  ankle. 

Said  claim  under  the  act  of  June  27,  1890,  was  admitted  on  October 
7,  1892  (Certificate  No.  813,836),  and  pension  at  the  rate  of  $6  per 
month  granted  to  the  appellant  for  inability  to  earn  a  support  by  man- 
ual labor  from  injury  to  left  ankle  and  disease  of  rectum. 

Appellant  applied  to  your  Bureau  to  reopen  and  reconsider  his 
rejected  claim  under  the  general  law,  contending  that  the  rejection  of 
said  claim  was  inconsistent  with  the  action  admitting  his  claim  under 
the  act  of  June  27,  1890,  but  he  was  informed  on  October  6,  1896,  that 
pension  was  not  granted  under  the  act  of  June  27, 1890,  for  the  same 
causes  of  disability  alleged  as  basis  for  pension  under  the  general  law. 
Appellant  then  invited  attention  to  the  above-mentioned  affidavit,  con- 
tending that  the  same  should  be  accepted  and  considered  as  supple- 
mental to  his  declaration  under  the  general  law,  and  as  a  sufficient 
allegation  of  injury  of  left  ankle  to  constitute  a  valid  claim  for  pension 
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on  account  of  said  iujurj'  thereunder.  On  October  31,  1896,  your 
Bureau  informed  him  that  said  affidavit,  having  been  filed  in  response 
to  a  call  for  information  in  his  claim  under  the  act  of  June  27,  1890, 
could  not  be  considered  or  accepted  as  supplemental  to  his  declaration 
for  pension  under  the  general  law,  and  declined  to  reopen  said  claim  or 
to  disturb  the  action  of  rejection  therein. 

From  this  action  appeal  was  taken  on  November  16,  1896. 

The  appellant^s  claim  for  pension  under  the  general  law,  and  his 
claim  for  pension  under  the  act  of  June  27,  1890,  were  separate,  dis- 
tinct, and  independent  claims,  made  under  different  laws,  based  upon 
a  different  state  of  facts,  requiring  different  proof,  and  bearing  no  direct 
relation  to  each  other.  In  his  claim  under  the  general  law  the  appel- 
lant had  never  alleged  or  claimed  pension  on  account  of  an  injury  to 
left  ankle,  and  said  cause  of  disability  was  first  alleged  and  hafi  only 
been  alleged  by  him  as  a  basis  for  pension  under  the  provisions  of  sec- 
tion 2,  act  of  June  27,  1890,  irrespective  of  the  time  and  place  of  its 
origin.  The  affidavit  referred  to  by  appellant  was  filed  by  him  in  direct 
response  to  calls  from  your  Bureau  for  information  in  his  claim  under 
the  act  of  June  27,  1890,  relative  to  the  circumstances  surrounding  the 
incurrence  of  said  injury  to  ankle,  not  with  reference  to  its  origin  in 
the  service  and  line  of  duty,  but  merely  that  the  Bureau  might  be  sat- 
isfied that  said  injury  was  in  no  way  the  result  of  his  own  wrongdoing 
or  vicious  habits.  Said  affidavit  had  no  reference,  application,  or  rela- 
tion to  appellant^s  declaration  for  pension  under  the  general  law,  and 
hence  could  not  be  considered  as  in  any  way  supplemental  thereto  or 
amendatory  thereof  merely  for  the  reason  that  the  statement  inciden- 
tally appeared  therein  that  said  injury  had  been  incurred  during  appel- 
lant's military  service.  It  is  true  that  said  affidavit  could  and  would 
be  accepted  as  evidence  in  appellant's  claim  under  the  general'  law,  in 
80  far  as  it  was  competent  and  applicable  thereto,  for  whatever  it  was 
worth  as  such,  but  it  was  in  no  sense  or  manner  supplemental  to  or 
amendatory  of  his  original  claim  for  pension  under  the  general  law, 
nor  was  it  so  understood  or  intended  by  appellant,  and  it  is  clear  that 
a  claim  under  the  general  law  for  pension  on  account  of  said  injury  to 
left  ankle,  as  a  new  and  additional  cause  of  disability  of  service  origin, 
could  not  properly  be  predicated  thereon. 

Although  this  Department  has  never  insisted  upon  technical  rules  of 
pleading  in  pension  claims,  and  is  disposed  to  grant  the  widest  liber- 
ality in  this  respect  consistent  with  sound  reason  and  a  proper  and 
orderly  dispatch  of  business,  yet  some  degree  of  definiteness  and  cer- 
tainty must  be  required  in  papers  filed  in  pension  claims  or  unnecessary 
delay,  uncertainty,  and  inextricable  confusion  would  inevitably  follow 
in  their  adjudication. 

I  am,  therefore,  of  the  opinion  that  the  action  of  your  Bureau  declin- 
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ing  to  accept  said  affidavit  as  supplemental  to  or  amendatory  of  appel- 
lant's claim  for  pension  under  the  general  law,  and  refusing  to  reopen 
and  readjudicate  said  claim  for  that  reason,  was  without  error,  and 
said  action  is  affirmed  accordingly. 


PBACTICE-REOPBXING  CI^AIMS. 

ToLLivER  Thomson. 

When  new  medical  evidence  is  sabmitted  with  a  view  to  reopening  a  r^ected  claim  ii 
is  the  practice  of  the  Burean  of  Pensions  to  sabmit  the  same  to  the  Medical  Keferee 
before  refosing  to  reopen,  which  said  practice  is  approved,  and  where  in  such  a  case 
a  former  rejection  has  been  adhered  to  on  medical  grounds  without  snbmittiDg  such 
medical  evidence  to  the  Medical  Referee  it  is  error. 

Assistant   Secretary   John   M,  Reynolds   to   the    Qnnmissioner   of  Pentions, 

December  22,  1896, 

Appellant  filed  his  declaration  under  the  general  law  May  20,  1889, 
alleging  chronic  diarrhea ;  same  was  rejected  January  10, 1893,  on  the 
ground  of  no  disability  shown.  New  evidence  was  filed,  and  after  *an 
examination  by  a  board  of  surgeons,  and  also  taking  into  consideration 
the  new  evidence,  the  rejection  was  adhered  to  on  medical  grounds.  On 
June  21,  1895,  additional  medical  evidence  was  filed,  and  it  does  not 
appear  that  said  evidence  has  ever  been  passed  upon  by  the  medical 
branch  of  your  Bureau.  It  has  long  been  the  practice — and  it  would 
seem  to  be  an  exceedingly  proper  one — that  all  medical  evidence  filed 
with  a  view  to  a  change  of  action  should  be  submitted  to  the  Medical 
Referee,  before  further  action  is  taken.  There  being  nothing  in  the  files 
to  show  that  this  has  been  done,  your  action  of  adherence,  as  evidenced 
by  an  indorsement  on  the  jacket  and  slips  of  the  southern  division,  is 
error.     It  is  true  that  the  slip  contains  the  statement  that — 

The  action  of  rejection  of  January  10,  1893,  is  adhered  to  on  medical  grounds, 

but  as  f»r  as  the  record  shows  it  is  but  a  legal  decision  that  the  medi- 
cal evidence  of  June  21, 1895,  is  not  suflBcient  to  change  action.  I  con- 
ceive this  to  be  a  departure  from  your  well-regulated  practice,  and  the 
action  of  adherence  is  accordingly  set  aside  that  the  Medical  Referee 
may  pass  thereon. 

My  attention  has  been  called  to  another  question  of  practioe  shown 
by  the  files  herein  which  appears  to  be  worthy  of  consideration.  Adhe]^ 
ence  to  the  rejection  of  this  claim  has  twice  been  had  since  January  10, 
1893,  and  the  only  record  of  such  action  is  upon  the  jacket  covering  the 
papers  and  upon  slips  not  attached  to  the  brief.  I  returned  the  files  to 
you  in  order  that  the  record  might  be  made  in  some  other  place,  but 
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upon  a  return  of  the  files  I  find  that  your  procedure  has  been  had  in 
accordance  with  universal  practice.  It  also  appears  that  when  you 
refuse  to  reopen  a  claim  upon  newly  filed  evidence  and  adhere  to  for- 
mer rejection  that  it  is  not  considered  to  be  a  rejection,  and  hence  no 
formal  action  by  the  Board  of  Review  or  upon  the  brief  is  considered 
to  be  necessary.  Whatever  may  be  true  as  to  the  technical  meaning 
or  use  of  the  term  "  rejection,"  the  fact  remains  that  there  has  been  a 
legal  passing  upon  new  evidence,  and  a  finding  made  that  said  evidence 
does  or  does  not  warrant  a  reopening  of  the  claim,  and  such  a  finding 
is  the  act  of  the  Commissioner  of  Pensions,  and  is  a  final  action,  and 
is  appealable  to  the  Secretary.  It  is  a  quasi  judicial  act,  and  is  not 
practically  different  in  its  scope  from  an  action  of  admitting  or  reject- 
ing a  claim  upon  evidence,  and  moreover  it  calls  for  an  exercise  of 
mature  judgment  and  fine  perceptions  as  to  all  questions  that  enter 
into  the  consideration  of  evidence,  which  is  one  of  the  most  difficult 
branches  of  jurisprudence.  It  would  seem  that  such  an  important 
action  should  be  recorded  the  same  as  an  action  of  admission  or  rejec- 
tion of  a  claim,  and  that  the  reasons  for  such  action  are  as  important 
as  the  reasons  for  admission  or  rejection,  and  furthermore  that  such 
action,  being  an  important  action  of  the  Commissioner  of  Pensions, 
should  receive  the  sanction  and  be  vouched  for  by  those  individuals 
who  act  for  the  Commissioner  of  Pensions  in  admitting  or  rejecting 
claims.  Nothing  is  more  important  than  that  the  record  of  actions 
taken  by  the  Government  in  the  adjudication  of  questions  wherein  the 
ri^ts  of  individuals  to  vast  sums  of  jnoney  are  concerned  should  be 
preserved  with  the  greatest  of  care.  Records  are  the  very  best  kind 
of  evidence,  and  commcm  experience  teaches  that  the  jackets  are  often 
torn  and  destroyed,  thus  deBtroying  the  record.  A  slip  in  the  files  is 
also  open  to  many  and  gcwe  objections.  Such  a  procedure  was,  doubt- 
less, sufficient  in  earlier  days,  but  I  am  convinced  that  with  the  vast 
volume  of  business  now  tran«ictod  by  your  Bureau  the  record  should  be 
made  in  a  much  safer  place.  I  would  suggest  that  the  danger  of  loss 
and  mutilation  might  be  reduced  to  a  minimum  by  indorsing  across  the 
rejection  that  is  sustained  the  words  ^^  rejection  adhered  to,"  by  means 
of  a  stamp  or  otherwise,  and  that  the  reasons  for  such  adherence  be 
8tated  briefly  and  succinctly,  and  that  the  same  be  signed  by  some  one 
designated  by  you  for  that  purpose.  The  above  is  only  by  way  of  sug- 
gestion, but  I  commend  for  your  earnest  consideration  the  necessity  of 
preserving  the  record  intact,  and  the  advisability  of  having  that  record 
signed  by  those  who  are  intrusted  with  the  responsibility  of  acting  for 
the  Commissioner  upon  the  multitudinous  and  delicate  questions  of 
evidence. 
The  action  appealed  from  is  reversed. 
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marriage  of  coix>rei>  persons  under  the  laws  of  arkansas. 

Maby  a.  Holmes  (colored). 

As  the  evidence  shows  that  at  the  date  of  the  paassge  of  an  act  of  the  Arkansas  General 
Assembly,  Febmary  6,  1867,  providing  that  negroes  and  molattoes  who  were  then 
cohabiting  as  husband  and  wife,  and  recognizing  that  relation,  should  be  deemed 
lawfally  married,  claimant  was  living  in  said  State  with  one  Geoige  Washington 
in  the  relation  of  husband  and  wife,  her  marriage  to  soldier  in  1871,  while  Wash- 
ington was  alive  and  nndivorced  from  her,  was  void,  and  she  is  not  his  lawful 
widow. 

Aasigtant    Secretary    John  M.   Reynolds  to  the    Commissioner  of  Pensions, 

December  22,  1896. 

Flanders  Holmes  was  enrolled  March  4,  1864,  and  was  discharged  to 
date,  August  9,  1865.  He  filed  an  application  for  pension  on  the  20th 
of  February,  1891.  He  died  on  the  8th  of  December,  1894,  while  his 
claim  was  pending.  On  the  3d  of  January,  1895,  Mary  A.  Holmes  filed 
an  application  for  pension  under  the  act  of  June  27, 1890,  in  which  she 
alleged  that  she  was  the  widow  of  said  Flanders  Holmes ;  that  she  was 
married  to  him  in  1872;  that  said  Flanders  Holmes  died  of  dropsy  on 
the  8th  of  December,  1894.  Her  claim  was  rejected  February  18, 1896, 
on  the  ground  that  the  evidence  filed  failed  to  show  the  legality  of  her 
marriage  to  the  soldier ;  that  her  prior  marriage  to  one  Greorge  Wash- 
ington was  not  shown  to  have  been  dissolved. 

From  this  action  an  appeal  was  taken  June  4,  1896. 

There  is  record  evidence  in  Pulaski  County,  Ark.,  showing  that 
claimant  and  Flanders  Holmes  were  married  on  the  13th  of  April, 
1871. 

In  an  affidavit,  made  October  28,  1895,  before  a  special  examiner, 
claimant  stated  that  before  the  close  of  the  war  she  went  to  Memphis, 
Tenn.  Affiant  there  changed  her  name  to  Joanna  Washington,  because 
she  there  commenced  to  live  with  a  man  named  George  Washington. 

She  staid  at  Memphis,  Tenn.,  until  the  war  closed.  She  then  came 
to  Arkansas  and  staid  one  year  on  the  Brooks  place,  aJid  then  went  to 
Red  Fork,  Ark.,  and  staid  four  or  five  years;  worked  while  there  for 
a  man  named  Tom  Hampton  and  then  for  Dr.  King.  Affiant  lived 
with  GeOi'ge  Washington  about  seven  years,  but  was  not  married  to 
him.  Washington  abandoned  affiant  at  Red  Fork.  Affiant  then  came 
to  Argenta,  Ark.,  and  was  there  a  year  before  she  married  Flanders 
Holmes.  Affiant  heard  from  some  one  that  Washington  died  some 
years  ago. 

The  purport  of  the  evidence  as  to  the  relation  between  claimant  and 
George  Washington  is  as  follows: 

Mrs.  Martha  E.  Moore,  of  Pea  Ridge,  Ark.,  by  occupation  a  teacher, 
testified  December  17,  1895,  that  she  is  the  widow  of  Dr.  King,  who 
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lived  at  Red  Fork,  Ark.;  remembers  Joanna  AVashington,  who  cooked 
for  her  for  twelve  months,  about  1867  or  1868.  Her  husband,  George 
Washington,  was  employed  by  Dr.  King  on  his  place  at  Red  Fork  for 
a  few  months.  Said  Joanna  and  George  Washington  lived  together  as 
husband  and  wife  and  she  took  his  name.  After  she  left  affiant  she 
and  George  Washington  engaged  to  work  for  David  Williams,  near 
Red  Fork,  for  a  year,  but  did  not  stay  a  year.  They  left  this  section 
together.  Affiant  thinks  that  they  staid  in  this  section  about  three 
years. 

Robert  Robinson,  of  Pine  Bluff,  Ark.,  testified  January  18,  1896,  that 
he  knew  George  Washington  and  his  wife,  Joanna  Washington.  Wash- 
ington and  affiant  made  a  crop  in  Desha  County,  Ark.,  about  two  or 
three  years  after  the  war.  George  Washington  and  Joanna  Washing- 
ton lived  together  as  man  and  wife,  and  affiant  knows  that  they  claimed 
each  other  as  man  and  wife. 

There  is  no  evidence  in  the  case  that  George  Washington  is  dead. 

On  the  6th  of  February,  1867,  a  law  was  enacted  by  the  General 
Assembly  of  Arkansas  providing  that  negroes  and  mulattoes  who  were 
then  cohabiting  as  husband  and  wife,  and  recognizing  that  relation, 
should  be  deemed  lawfully  married. 

The  supreme  court  of  the  State  of  Arkansas  held  in  the  case  of  Scrog- 
gins  V.  The  State  (32  Ark.,  205)  that— 

The  provisions  of  the  act  of  Febmary  6,  1867,  providing  that  negroes  and  mulattoes 
then  cohabiting  as  husband  and  wife,  and  recognizing  that  relation,  should  be  deemed 
lawfully  married  from  the  passage  of  the  act,  with  the  rights  and  obligations  appertain- 
ing to  the  marriage  relation,  was  valid,  and  of  its  own  force  created  that  relation  with- 
oat  the  necessity  of  a  marriage  ceremony.  Evidence  of  cohabitation  as  husband  and 
wife  at  and  after  the  passage  of  the  act  and  the  admissions  of  the  parties  are  competent 
to  establish  the  marriage  under  the  act. 

The  applicant  in  this  case  states  that  after  the  close  of  the  war  she 
went  to  Arkansas  with  George  Washington,  and  they  lived  together 
there  as  husband  and  wife  for  four  or  five  years.  They  were,  therefore, 
according  to  her  statement,  living  together  there  on  the  6th  of  Febru- 
ary, 1867,  the  date  of  the  passage  by  the  legislature  of  that  State  of  the 
act  relating  to  the  marriage  of  colored  persons.  She  states  that  about 
a  year  after  Washington  deserted  her  she  was  married  to  Flanders 
Holmes.  Section  4705  of  the  Revised  Statutes  of  the  United  States  has 
no  application  to  this  case,  as  the  disease  which  caused  the  death  of 
said  Flanders  Holmes  was  not  contracted  in  the  military  service  of  the 
United  States.  The  validity  of  the  marriage  of  the  parties  must  be 
determined  by  the  laws  of  Arkansas ,  the  State  in  which  they  resided 
at  the  time  of  the  marriage  and  at  the  time  the  right  to  pension  accrued. 

The  weight  of  the  evidence  is  to  the  effect  that  claimant  and  George 
Washington  were  living  together  in  Arkansas  as  husband  and  wife, 
and  recognizing  that  relation,  in  February,  1867.  when  the  law  pro v id- 
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ing  that  colored  persons  so  living  should  be  deemed  lawfully  married 
was  enacted  by  the  General  Assembly  of  the  State  of  Arkansas.  If 
such  was  the  csase,  and  George  Washington,  her  former  husband,  was 
still  living,  her  marriage  to  Flanders  Holmes  was  illegal. 

The  rejection  of  her  claim  for  pension  is  affirmed  for  the  reason  that 
it  is  not  shown  that  her  marriage  to  Flanders  Holmes  was  legal. 


accrued  pension-pending  claim. 

Briggs  Sopeb  (deceased). 

Where  soldier's  claim  T?a8  rejected  and  notifioatioii  of  the  rejection  sent  to  him  seven 
months  before  his  death,  and  he  took  no  steps  toward  having  the  same  reopened, 
and  filed  no  appeal,  and  no  mental  disqualification  for  taking  such  action  is  shows, 

Held^  that  he  had  reasonable  time  within  which  to  manifest  an  intent  or  desire  to  prose- 
cute the  claim  further,  and  having  failed  to  do  so,  he  must  be  held  to  have  aban- 
doned it,  and  it  was,  therefore,  not  a  ''pending''  claim  at  the  time  of  his  death 
within  the  meaning  of  section  4718,  Revised  Statutes,  and  the  act  of  March  2, 1895. 

Assistant  Secretary  John    M,    Reynolds  to    the    Commissioner  of   PentionSy 

December  22,  1896. 

The  appeal  filed  November  27,  1896,  by  the  widow  of  the  soldier 
above  named  is  hereby  dismissed  for  the  reason  that  as  the  soldier  left 
no  claim  pending  at  the  time  of  his  death  his  widow  has  no  interest 
which  would  entitle  her  to  be  heard. 

The  soldier's  claim  (Certificate  No.  317,065)  was  rejected  December 
12,  1895,  of  which  action  he  was  notified  December  26,  1895.  He  does 
not  appear  to  have  taken  any  steps  to  have  it  reopened,  and  died  on 
the  29th  of  July,  1896.  An  appeal  was  filed  August  17,  1896,  which 
was  dismissed  November  7,  1896,  on  the  ground  that  the  attorney  pre- 
senting the  same  was  not  the  attorney  in  the  claim  to  which  the  appeal 
related,  and  had  not  filed  a  power  of  attorney  for  the  purpose  of  an 
appeal.  The  case  now  comes  up  again  on  an  appeal  signed  by  the 
widow. 

In  the  case  of  John  U.  Jones,  decided  on  appeal  February  23,  1895, 
it  was  held — 

A  soldier's  widow  has  the  right,  under  section  4718,  Revised  Statutes,  to  complete  a 
claim  filed  hy  him  and  receive  any  accrued  pension  which  may  become  due  upon  its 
allowance  only  when  it  is  pending  at  his  death.  The  soldier's  claim  in  this  case  was 
rejected  nearly  a  year  prior  to  his  death.  He  made  no  effort  to  reopen  it,  and  it  was  not 
pending  at  the  time  of  his  death.    The  appeal  should  properly  he  dismissed.    *    *   * 

In  the  case  of  Jacob  Wolhart,  decided  May  23,  1896  (8  P.  D.,  226),  I 
laid  down  the  following  general  rules  in  regard  to  claims  of  deceased 
applicants: 
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1.  That  where  a  soldier's  claim  for  pension  stands  rejected  at  the  time  of  his  death 
on  the  groond  that  the  records  of  the  War  Department  show  a  certain  tact  on  which 
alone  snch  rejection  is  based,  and  he  applied  to  said  Department  for  correction  of  snch 
record,  which  is  sabseqnently  determined  by  that  Department  to  have  been  erroneous 
and  is  corrected  accordingly,  snch  claim  shall  be  considered  as  pending  within  the  mean- 
iDg  of  section  4718,  Revised  Statutes,  and  of  the  act  of  March  2,  1895,  although  it  waa 
never  formally  reopened  during  his  lifetime,  nor  any  application  nnade  by  him  to  the 
Bureau  of  Pen8ion8»to  have  it  reopened. 

2.  That  where  a  soldier's  claim  stands  injected  at  the  time  of  his  death  on  another 
than  the  sole  ground  that  the  records  of  the  War  Department  show  a  certain  fact  or 
facts,  and  he  made  no  effort  within  a  reasonable  time  to  reopen  it,  it  shall  be  considered 
as  not  pending  within  the  meaning  of  section  4718,  Revised  Statutes,  or  of  said  act  of 
March  2,  1895. 

What  should  be  considered  ^^ a  reasonable  time"  depends  somewhat 
upon  circumstances.  In  this  case  about  seven  months  elapsed  between 
the  rejection  of  the  claim  and  the  soldier's  death,  and  within  that  time 
no  request  for  a  rehearing  or  new  evidence  was  filed,  and  no  appeal 
taken.  Assuming  that  he  was  not  mentally  disqualified  for  taking 
such  action  (of  which  there  is  no  evidence),  I  am  constrained  to  hold 
that  he  had  reasonable  time  within  which  to  manifest  an  intent  or 
desire  to  prosecute  the  claim  further,  and  that  having  failed  to  do  so, 
the  claim  was  not  ^^  pending  "  at  the  time  of  his  death. 


keimbimsembnt-fraud  and  mistake-rerating. 
Jambs  M.  Marshall. 

1.  It  is  a  well-established  rule  of  the  Department  not  to  increase  or  reduce  rates  of  pen- 

sion long  since  allowed  and  accepted  where  the  propriety  of  the  action  appealed 
from  is  a  matter  of  opinion  merely  and  a  manifest  indisputable  error  in  the  ratlug 
can  not  be  shown. 

2.  Where  pension  was  origiually  and  erroneously  allowed  claimant  at  the  rate  for  a  sec- 

ond lieutenant,  and  subsequently  a  reissue  was  made  to  correct  rate  and  error  as  to 
rank,  the  fact  being  that  he  was  at  the  time  the  disability  was  incurred  a  sergeant,  it 
is  proper  to  withhold  the  accruing  pension  to  offset  overpayment  on  account  of  said 
error,  the  same  being  the  result  of  a  mistake  of  fact,  and  not  au  error  of  judgment 
on  the  evidence. 

Asmtant   Secretary  John   M»   Beynolds   to    the    Comfaimoner    of  PensionSy 

Janiuiry  P,  1897. 

By  a  certificate  issued  September  30, 1864,  the  appellant  was  granted 
a  pension  on  account  of  injury  to  back  at  the  rate  of  $11.25  per  month, 
the  same  being  three-fourths  of  the  "total"  pension  of  a  second  lieuten- 
ant. The  rate  was  subsequently  increased  to  $15  (second  lieutenant's 
"total")  from  June 4, 1872,  but  was  reduced  to  $5  per  month  (one-third 
of  "total")  on  the  biennial  examination  of  1877.     It  was  increased  to 
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$7.50  per  month  from  August  25, 1886.  In  1890  it  was  discovered  that 
the  pensioner  was  a  sergeant  and  not  a  second  lieutenant  at  the  time 
he  incurred  the  injury  of  back.  A  reissue  of  his  certificate  was  made 
on  October  20,  1890,  to  correct  the  rates  of  pension  formerly  allowed, 
and  at  the  same  time  an  additional  allowance  was  made  on  account  of 
nearly  total  deafness  of  the  right  ear  resulting  jfrom  an  injury  to  the 
head  incurred  in  the  service.  The  rates  under  this  issue  were  as 
follows: 

Four  dollars  per  month  from  March  15,  1864,  $8  per  month  from 
June  4,  1872,  $2.66f  per  month  from  June  4,  1877,  $4  per  month  from 
August  25,  1886,  $8  per  month  from  June  18,  1888,  $14  per  month 
from  August  27,  1888,  and  $16  per  month  from  June  5,  1889. 

It  was  provided  on  this  issue  that  the  amount  overpaid  to  the  pen- 
sioner by  reason  of  the  mistake  in  regard  to  his  rank  (something  over 
a  thousand  dollars)  should  be  recovered  by  withholding  further  pay- 
ments until  the  accrued  pension  should  equal  said  amount.  The  sum 
required  to  reimburse  the  Government  should  have  accrued  by  this 
time,  but  the  appellant  states,  in  his  appeal  filed  November  20,  1896, 
that  he  has  not  received  a  cent  of  pension  since  October  20,  1890.  It 
is  contended  in  the  appeal  that  the  reduction  of  the  pension  from  $15 
to  $6  per  month  in  1877  was  erroneous,  and  also  that  a  gross  injustice 
was  done  him  in  rerating  his  pension  in  October,  1890,  and  requiring 
him  to  pay  back  a  part  of  the  pension  already  received. 

The  evidence  of  disability  from  injury  to  the  back  was  wholly  sul>- 
jective.     No  marks  of  the  alleged  injury  were  found  and  no  structural 
changes  of  any  kind  were  described.     The  same  is  true  of  reports  of 
subsequent  examinations  made  June  11,  1872,  September  6,  1872,  Sep- 
tember 4,  1873,  and  September  10,  1875.     The  ratings  at  these  exami- 
nations were  apparently  based  entirely  upon  the  pensioner's  allegations 
as  to  pain  in  the  back,  difficulty  in  stooping,  inability  to  labor,  etc.    All 
of  these  examinations,  except  the  one  on  September  6,  1872,  were  made 
by  the  same  surgeon.  Dr.  Henry  Brubaker,  of  Somerset,  Pa.     Dr.  Bra- 
baker  having  been  dismissed  as  an  examining  surgeon  on  February  22, 
1877,  the  pensioner  on  October  11,  1877,  appeared  before  Dr.  F.  C.  Rob- 
inson, of  XJniontown,  Pa.,  for  his  biennial  examination.     He  was  not 
ordered  before  Dr.  Robinson,  but  had  a  right  to  go  before  any  surgeon 
he  preferred.     Dr.  Robinson,  after  giving  the  history  of  the  disability, 
as  related  by  the  applicant,  and  describing  his  general  condition  and 
his  complaints,  said : 

I  have  DO  knowledge  excepting  his  statement.  Probably  at  the  time  of  the  fall  he 
may  have  sprained  the  lumbar  mnscles  and  fascia,  the  result  of  which  wonld  probably 
be  temporary  lumbago;  but  the  preseDt  alleged  disability  of  which  he  complains,  depend- 
ing, as  it  does,  entirely  upon  his  statement,  is  so  improbable  that  I  am  constrained 
to  reduce  his  rating  to  one- third  degree  ($5  x>er  month),  hoping  that  if  he  applies  for 
increase  he  ^vill  be  ordered  before  a  board  of  examining  surgeons. 
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On  March  25,  1878,  he  was  examined  by  another  surgeon,  who 
reported  no  lesion,  but  reported  physical  condition  good. 

He  was  next  sent  before  a  board  of  three  surgeons,  who  examined 
him  on  May  18,  1881,  and  reported  "  no  reason  for  increase." 

Another  board  examined  him  on  August  25, 1886,  and  found  no  phys- 
ical signs  of  injury  or  disability  of  the  back,  but  stated  that  they  had 
no  doubt  he  was  ^uflTering  from  a  severe  attack  of  lumbago,  and  that 
he  presented  all  the  signs  of  a  debilitated  person.  The  pension  was 
increased  from  the  date  of  their  examination  to  $7.50  per  month.  The 
same  board  examined  him  again  on  June  5,  1889,  and  reported  muscles 
of  the  back  very  rigid  and  tender,  and  that  he  was  very  stiff  and 
stooped,  having  difficulty  in  rising  up  after  sitting  down.  All  the 
other  joints,  muscles,  and  tendons  they  reported  normal.  About  the 
same  conditions  were  disclosed  by  examinations  made  March  16,  1892, 
February  28,  1894,  and  May  6,  1896. 

The  appellant  stated  in  his  original  application  that  he  enlisted  on 
the  18th  of  April,  1861,  as  a  private ;  that  he  was  honorably  discharged 
Qn  the  14th  of  March,  1864,  and  that  he  sustained  an  injury  of  the  back 
in  the  month  of  December,  1861.  He  was  designated  in  said  applica- 
tion as  "Second  Lieut.  James  M.  Marshall.^' 

A  rei)ort  from  the  War  Department  furnished  June  11,  1864,  stated 
that  he  was  enrolled  on  the  1st  day  of  May,  1863,  to  serve  three  years, 
and  mustered  into  service  as  a  second  lieutenant  on  the  same  day,  and 
that  he  was  discharged  by  reason  of  disability  March  14,  1864. 

Evidence  was  filed  September  13,  1864,  showing  that  he  was  injured 
in  the  month  of  December,  1861,  while  carrying  a  log  of  wood,  and 
that  he  was  discharged  in  1864  upon  the  recommendation  of  a  board 
of  surgeons  who  had  examined  him  and  found  him  suffering  from  spinal 
irritation,  rheumatism,  and  anaemia,  the  result  of  an  injury  and  subse- 
quent exposure  while  in  the  service.  The  board  further  stated  that  he 
had  most  probably  been  unable  to  perform  field  service  for  the  last  six 
months. 

Upon  the  evidence  and  allegations  above  stated  and  the  report  of  a 
pension  examining  surgeon  he  was  pensioned  as  a  second  lieutenant 
and  continued  to  be  pensioned  as  of  that  rank  until  1890.  On  July  25, 
1890,  a  full  report  of  his  service  was  obtained  from  the  War  Depart- 
ment, from  which  it  appeared  that  he  was  enrolled  as  a  corporal  July 
21,  1861;  that  in  December,  1861,  he  held  the  rank  of  sergeant,  and 
that  on  April  30,  1863,  he  was  discharged  to  accept  a  promotion  to  sec- 
ond lieutenant  of  the  same  company.  Thereupon  a  reissue  of  his  pen- 
sion certificate  was  made  to  reduce  his  pension  and  rerate  him  as  a 
noncommissioned  officer,  and  it  was  ordered  that  the  amount  overpaid 
should  be  recovered  by  withholding  his  current  pension. 

So  far  as  the  reduction  of  the  pension  in  1877  is  concerned,  I  find  no 
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ground  for  disturbing  the  action  of  the  Pension  Bureau,  it  being  a  well- 
established  rule  of  the  Department  not  to  increase  or  reduce  rates  of 
pension  long  since  allowed  and  accepted,  where  the  propriety  of  the 
action  appealed  from  is  a  matter  of  opinion  merely  and  a  manifest 
indisputable  error  in  the  rating  can  not  be  shown.  From  the  very 
nature  of  the  appellant's  case  there  must  have  been  differences  of  opin- 
ion among  the  surgeons  who  examined  him  from  time  to  time  as  to  the 
degree  of  his  disability,  and  the  Department  can  not  undertake  at  this 
late  day  to  decide  whether  it  was  at  any  time  either  underestimated  or 
overestimated. 

In  regard  to  the  rerating  in  1890  and  the  withholding  of  appellant  *i3 
pension  in  order  to  I'ecover  amounts  held  to  have  been  erroneously 
paid,  the  only  question  to  be  considered  is  whether  the  erroneous  pay- 
ment was  due  to  a  mistake  of  fact  or  to  a  misconstruction  of  the  law. 

There  is  no  dispute  as  to  what  the  actual  fact  was,  viz,  that  he  was 
a  noncommissioned  officer  and  not  a  second  lieutenant  at  the  time  the 
injury  of  back  was  incurred ;  but  this  fact  may  have  been  overlooked 
at  the  time  the  claim  was  a<\judicated.  The  report  from  the  War 
Department  was  somewhat  misleading,  inasmuch  as  it  stated  that  the 
claimant  was  "enrolled"  *  *  *  "and  mustered  into  service  as  a 
second  lieutenant."  If  the  adjudicating  officers  were  misled  by  that 
report  and  fixed  the  rate  of  his  pension  under  the  impression  that  he 
held  the  rank  of  second  lieutenant  during  his  entire  service  (notwith- 
standing his  statement  to  the  contrary  in  his  application),  then  there 
was  a  "mistake  of  fact,"  and  the  Bureau  had  a  right  to  recover  the 
amount  erroneously  paid  by  withholding  accruing  pension.  (See  opin- 
ion of  Assistant  Attorney-General,  6  P.  D.,  29.) 

On  the  other  hand,  if  the  erroneous  payment  resulted  from  a  mis- 
construction of  the  law,  then  the  amount  erroneously  paid  can  not  be 
recovered.     (lb.) 

The  law  now  declares  very  explicitly  that — 

Every  oomxniaBioned  officer  of  the  Army,  Navy,  or  Marine  Corps  shall  receive  sach 
and  only  such  pension  as  is  provided  *  *  *  for  the  rank  he  held  at  the  time  be 
received  the  injury  or  contracted  the  disease  ^hich  resulted  in  the  disability  on  aoooant 
of  ^hich  he  may  be  entitled  to  a  pension.     (Sec.  4696,  Rev.  Stat.) 

If  the  law  had  been  equally  explicit  at  the  time  this  claim  was  adju- 
dicated, there  would  have  been  no  room  for  construction  or  miscon- 
struction ;  but  the  above  provision  was  not  embodied  in  the  law  in 
express  terms  until  March  3,  1873.  The  act  of  July  14,  1862,  under 
which  this  claim  was  adjudicated  provided  as  follows : 

Be  it  enacted,  etc..  That  if  any  officer,  noncommissioned  officer,  mnsician,  or  pri- 
vate *  *  *  has  heen  since  the  fourth  day  of  March,  eighteen  hundred  and  sixty- 
one,  or  shall  hereafter  be,  disabled  by  reason  of  any  wound  received  or  disease  contracted 
while  in  the  service  of  the  United  States  and  in  the  line  of  dnty  he  shall,  upon  making 
due  proof  of  the  fact,    *    *    *    be  placed  npon  the  list  of  invalid  pensioneis  of  the 
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United  States  and  be  entitled  to  receive  for  the  highest  rate  of  disability  sach  pension 
as  is  hereinafter  provided  in  saoh  cases,  and  for  an  inferior  disability,  an  amount  pro- 
portionate to  the  highest  disability,  to  commence  as  hereinafter  provided  and  continue 
during  the  existence  of  sach  disability.  The  pension  for  a  total  disability  for  officers, 
noncommissioned  officers,  musicians,  and  privates  employed  in  the  military  service  of 
the  United  States  *  *  *  shall  be  as  follows,  *  *  *  and  all  commissioned  offi- 
cers of  either  service  shall  receive  such  and  only  such  pension  as  is  herein  provided  for 
the  rank  in  which  they  hold  oommisslons. 

The  law  was  somewhat  ambiguous,  in  that  it  failed  to  state  whether 
the  "rank"  by  which  the  rate  of  pension  was  to  be  determined  meant 
the  rank  held  at  the  time  the  disability  originated  or  the  rank  held 
at  the  time  of  discharge.  Either  construction  might  have  been  adopted 
without  doing  violence  to  the  language  of  the  statute.  If  the  appellant 
was  allowed  a  second  lieutenant's  pension  with  a  full  understanding  of 
the  facts,  but  upon  the  view  that  the  rate  was  governed  by  the  rank  in 
which  he  held  a  commission  at  the  time  of  discharge,  then  the  allow- 
ance was  the  result  of  interpretation  of  law  and  the  payments  can  not 
be  recovered.  I  can  not  find,  however,  that  the  law  has  ever  been  so 
interpreted,  either  in  your  Bureau  or  by  the  Department.  Secretary 
Harlan  held  as  early  as  July  20,  1865,  in  the  case  of  A.  C.  Beinoehl, 
that  rates  of  pension  are  governed  by  the  rank  held  at  the  time  the 
disability  was  contracted.  (Digest  of  Laws  and  Decisions,  ed.  1885, 
p.  390.)  That  decision  was  an  affirmation  of  the  action  of  the  Bureau, 
from  which  we  must  infer  that  the  practice  of  the  Bureau  prior  to  that 
time  was  to  fix  the  rate  of  pension  according  to  the  rank  held  by  the 
applicant  at  the  time  the  disability  originated.  That  practice  was  in 
accordance  with  anterebellion  pension  legislation,  and  with  good  rea- 
son. The  change  in  the  language  of  the  law  in  the  act  of  March  3, 
1873  (which  was  an  act  to  revise,  consolidate,  and  amend  the  laws 
relating  to  pensions),  seems  to  have  been  designed  not  to  alter  the  law, 
but  to  make  its  meaning  more  clear. 

After  careful  consideration,  I  am  constrained  to  hold  that  the  action 
pensioning  the  appellant  as  a  second  lieutenant  was  due  to  a  mistake 
of  fact  and  not  to  an  error  of  judgment  as  to  the  meaning  of  the  law. 
You  were,  therefore,  justified  in  withholding  accruing  pension  for  the 
purpose  of  securing  reimbursement  to  the  Government  for  the  amount 
overpaid,  and  your  action  in  that  respect  is  affirmed. 

You  are  respectfully  requested  to  ascertain  whether  a  sufficient 
amount  for  that  purpose  has  already  accrued;  and,  if  so,  direct  the 
resumption  of  payment. 
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guardian-paymknt  of  pension-habitual.  drunkabd. 

Edwabd  W.  Moore. 

Payment  of  pensioD  to  the  guardian  of  a  person  under  legal  disability  is  not  obllgatorr, 
and  if  the  Commissioner  of  Pensions  shall  beoome  satisfied  that  the  pensioner's 
interests  won  Id  be  better  sabsened  by  payment  to  the  pensioner  himself  he  may 
so  direct. 

Assistant   Secretary   John    M,    Reynolds   to    the  Commissioner    of  Pensions. 

January  16,  1897. 

Edward  W.  Moore,  formerly  a  soldier  in  the  United  States  service, 
was  granted  an  invalid  pension  in  1874,  at  the  rate  of  $8  per  month, 
which  was  subsequently  increased  from  time  to  time  until  it  reached 
the  amount  of  $30  per  month,  at  which  rate  it  is  now  being  paid.  In 
the  early  part  of  1895  papers  were  filed  showing  that  on  April  8,  1895, 
the  probate  court  of  Trumbull  County,  Ohio,  appointed  one  M.  S.  Clapp, 
of  Warren,  Ohio,  guardian  of  the  pensioner,  who  was  declared  to  be 
an  imbecile.  The  letters  of  guardianship  were  forwarded  to  the  pen- 
sion agent,  who  has  since  paid  the  pension  to  the  guardian. 

On  June  8,  1896,  Mr.  Charles  Freer,  of  Warren,  Ohio,  filed  a  power 
of  attorney  from  the  pensioner  for  the  purpose  of  prosecuting  a  claim 
before  the  Pension  Bureau  to  have  the  guardian  removed  or  ignored 
and  the  pension  paid  directly  to  the  pensioner. 

Mr.  Freer  states  that  the  records  of  the  probate  court  show  that  the 
pensioner  was  placed  under  guardianship  on  the  ground  that  he  was  an 
habitual  drunkard,  which  he  says  is  not  true,  and  asserts  his  readiness 
to  show  '*by  undoubted  evidence"  that  the  pensioner  is  neither  an 
habitual  drunkard  nor  an  imbecile,  but  is  entirely  capable  of  attending 
to  his  business  affairs.  He  charges  that  the  appointment  of  the  guard- 
ian was  the  result  of  a  conspiracy  to  which  the  pensioner's  wife  and  a 
local  political  ring  before  the  probate  court  were  parties. 

Your  Bureau  has  refused  to  ignore  the  guardian  in  the  payment  of 
the  pension  or  to  investigate  or  consider  evidence  in  regard  to  the  cir- 
cumstances of  his  appointment,  taking  the  ground  that  you  are  com- 
pelled to  recognize  the  acts  of  probate  courts  in  the  appointment  of 
guardians,  and  that  the  pensioner's  only  remedy,  if  he  has  been  dealt 
with  unjustly,  is  in  the  local  courts.  From  that  decision  an  appeal  was 
taken  by  Mr.  Freer  on  October  15,  1896,  in  which  he  says: 

The  probate  courts  of  this  State  have  unfortunately  nearly  final  jurisdiction  in  such 
cases.  This  particular  judge  has  so  far  refused  to  do  anything.  The  soldier  in  question 
has  an  excellent  four  years'  record  as  a  soldier;  is  a  pensioner  of  the  United  States  at 
$30  per  month,  and  is  a  physical  wreck.  Mentally  and  morally  he  is  all  right,  which 
I  am  ready  and  anxious  to  show.  The  number  of  cases  of  this  character  is  becoming 
alarmingly  frequent.  Cases  where  scheming  relations  or  others  by  their  acts  throng 
the  assistance  of  inferior  courts  are  defeating  the  intentions  of  a  very  genezons  GoTem- 
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ment.    It  does  seem  strange  to  me  that  your  Department  can  not  protect  its  own  in  the 
fall  enjoyment  of  what  it  gives  them. 

I  am  unable  to  agree  with  the  view  taken  by  your  Bureau  of  its  pow- 
ers and  responsibilities  in  a  case  of  this  kind.  Pensioners  are,  in  a 
certain  sense,  the  wards  of  the  nation.  The  care  which  Congress  has 
taken  to  secure  to  them  the  full  use  and  benefit  of  their  pensions  and 
to  protect  them  against  unscrupulous  and  designing  persons  is  one  of 
the  most  striking  features  of  our  pension  legislation.  Section  4747, 
Revised  Statutes,  provides  that — 

No  money  due,  or  to  become  dae,  to  any  pensioner  shall  be  liable  to  attachment,  levy, 
or  aeiznre  by  or  under  any  legal  or  equitable  process  whatever,  whether  the  same  remains 
with  the  Pension  Office  or  any  officer  or  agent  thereof,  or  is  in  coarse  of  transmission  to 
the  pensioner  entitled  thereto,  but  shall  innre  wholly  to  the  benefit  of  such  pensioner. 

Section  4766  declares  that  no  pension  shall  be  paid  to  any  person 
other  than  the  pensioner  entitled  thereto;  but  it  is  provided  that  pay- 
ment to  persons  under  legal  disabilities  may  be  made  to  the  guardians 
of  such  persons.  Further  exceptions  were  made  by  the  act  of  August 
8,  1882.  It  will  be  observed  that,  even  in  the  excepted  classes  of 
cases,  payment  to  the  guardian  or  person  other  than  the  beneficiary  is 
not  made  obligatory,  but  is  discretionary  with  the  Commissioner,  the 
obvious  intent  being  not  to  make  any  hard  and  fast  rule  which  might 
prevent  the  pension  from  inuring  to  the  benefit  of  the  pensioner. 

Not  content  to  trust  the  rights  of  pensioners  under  guardianship  to 
the  local  laws  governing  the  relations  of  guardians  and  their  wards, 
Congress  has  enacted  statutes  providing  special  penalties  for  guardians 
who  embezzle  the  pension  of  their  wards  or  fraudulently  convert  the 
same  to  their  own  use.  (See  sees.  4783  and  5486,  Rev.  Stat.,  and  act 
of  February  10,  1891.) 

We  see,  therefore,  that  the  watchful  care  of  the  Government  with 
respect  to  pensions  does  not  cease  upon  payment  of  the  i>ension  money 
to  the  person  designated  by  the  State  courts  as  guardian,  but  follows 
it  into  the  hands  of  such  guardian  and  provides  safeguards  against  its 
misappropriation. 

In  United  States  v.  Hall  (98  U.  S.,  343)  the  Supreme  (Dourt  used  the 
following  language: 

Power  to  protect  the  fand  (pension)  from  misappropriation,  frand,  and  nnanthorized 
conversion  to  the  nse  of  another,  and  to  secure  its  safe  and  unimi>aired  transmission  to 
the  beneficiary  has  been  claimed  and  exercised  through  the  whole  period  since  Ck)ngress 
tinder  the  Constitution  commenced  to  grant  snch  bounties.  *  *  *  The  United  States, 
as  the  donors  of  the  pensions,  may,  through  the  legislative  department  of  the  Govern- 
ment, annex  snch  conditions  to  the  donation  as  they  see  fit  to  insure  its  transmission 
unimpaired  to  the  beneficiary.  The  guardian,  no  more  than  the  agent  or  attorney  «f 
the  pensioner,  is  obliged  by  the  laws  of  Congress  to  receive  the  fund;  but  if  he  does  he 
must  accept  it  subject  to  the  annexed  c  niditions.  The  wonl  "guardian, "  as  used  in  the 
acts  of  Congress,  is  merely  the  designation  of  the  person  to  whom  the  money  granted  may 
P.  D.— VOL.  8 26 
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be  paid  for  the  nse  and  benefit  of  the  peDsioners.  The  f and  proceeds  from  the  Uzuted 
States,  and  inasmuch  as  the  donation  is  a  voluntary  gift,  the  Congress  may  pass  laws 
for  its  protection,  certainly  until  it  passes  into  the  hands  of  the  beneficiary. 

A  State  court  may  determine  the  domestic  status  of  a  pensioner  resi- 
dent within  such  State,  but  it  has  no  power  to  direct  the  disposal  of  his 
pension.  When  pension  is  paid  to  a  guardian  in  any  case  it  is  solely 
by  virtue  of  Federal  statutes  authorizing  such  payment  with  a  view  to 
securing  the  best  interests  of  the  pensioner.  The  same  considerations 
of  the  pensioner's  interests,  which,  in  the  vast  majority  of  cases  of  per- 
sons under  legal  disabilities,  would  lead  your  Bureau  to  avail  itself  of 
the  permissive  authority  given  it  to  pay  to  the  duly  appointed  ^ardian, 
may,  in  some  exceptional  cases,  require  that  the  guardian  be  ignored 
and  payment  made  to  the  pensioner  himself.  I  think  there  can  be  no 
question  as  to  your  right  to  pay  the  pension  direct  to  the  pensioner, 
whenever,  in  your  judgment,  such  payment  Would  be  for  his  best  inter- 
ests. I  am  of  the  opinion,  therefore,  that  your  refusal  in  this  instance 
to  entertain  any  complaint  or  motion  by  the  appellant  looking  to  a 
change  in  the  manner  of  paying  the  pension  was  erroneous.  Yoo  are 
respectfully  directed  to  permit  him  to  file  the  evidence  tendered,  antl 
if  the  same  shall,  prima  facie,  substantiate  his  allegations  make  an 
investigation  through  a  special  examiner  to  determine  whether  or  not 
the  present  arrangement  is  beneficial  to  the  pensioner.  If  it  is  not,  then 
it  will  be  the  duty  of  your  Bureau  to  make,  or  cause  to  be  made,  such 
a  change  as  will  best  secure  to  him  the  proper  enjoyment  of  the  Gov- 
ernment's bounty. 


MARRIAGE  OF  SLAVES-SECTION  4705,  REVISED  STATUTES-LEGITI- 
MACY. 

Minor  of  David  Rankin. 

The  child  of  a  colored  soldier  by  a  woman  who  was  not  living  with  him  as  his  wife  at 
the  date  of  his  enlistment,  said  soldier  having  died  in  the  service,  is  not  pension - 
able  as  a  minor  child  of  said  soldier  under  the  provisions  of  section  4705,  Kevised 
Statutes,  United  States. 

Appeul  of  minors  of  William  Toller  (7  P.  D.,  545)  reaffirming  raling  on  appeal  of 
minors  of  Peter  Williams  (2  P.  D.,  sas). 

Assistant   Secretary  John   M,   Reynolds   to    Hie    Commimoner   of  PenMoni, 

January  9,  1897, 

This  appellant  filed  in  your  Bureau,  on  August  14,  1885,  an  applica- 
tion for  pension  under  the  provisions  of  the  general  law  as  a  minor 
child  of  said  deceased  soldier,  alleging  therein  the  death  of  the  soldier 
in  the  service  and  in  line  of  duty  on  January  27,  1866,  the  remarriage 
of  her  mother,  the  widow  of  said  soldier,  and  that  at  the  date  of  the 
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death  of  the  soldier  and  the  remarriage  of  lier  mother  she  was  under 
the  age  of  sixteen  years,  which  was  rejected  on  October  19,  1896,  upon 
tlie  ground  that  tlie  evidence  failed  to  show  that  the  soldier  and  the 
mother  of  appellant  were  married  and  living  together  as  man  and  wife 
at  the  date  of  his  enlistment,  or  to  establish  the  date  of  the  birth  of 
the  appellant. 

From  said  action  an  appeal  was  taken  on  November  16,  1896. 

The  official  record  of  the  soldier^s  military  service  shows  that  he 
died  upon  the  date  alleged  during  his  service  and  in  line  of  duty  in 
hospital.  The  evidence  originally  filed  in  support  of  this  claim  appears 
to  have  completely  broken  down  on  nearly  every  material  point  in  the 
case  on  special  examination,  and  it  might  well  have  been  rejected  upon 
several  grounds  other  than  those  stated.  The  date  of  this  appellant's 
birth  is  not  established,  and  it  is  evident  that  no  more  definite  infor- 
mation on  that  point  can  be  obtained,  the  only  thing  certainly  shown 
by  the  evidence  with  regard  thereto  being  that  she  was  undoubtedly 
born  some  years  prior  to  1856,  the  year  in  which  her  birth  is  alleged. 
The  death  of  the  mother  of  appellant  is  not  proved  by  any  evidence 
whatever,  and  her  remarriage  in  1867,  as  alleged,  is  not  established  by 
any  reliable  or  competent  evidence.  If  the  mother  is  still  living,  and 
there  is  no  proof  that  she  is  not,  and  it  be  conceded  that  she  remarried 
in  1867,  as  contended,  she  would  be  entitled  under  the  law,  if  it  could 
be  established  that  she  was  the  lawful  widow  of  the  soldier,  to  pension 
as  such  up  to  the  date  of  such  remarriage  to  the  exclusion  of  this  appel- 
lant, which  would  consume  nearly  all  the  pension  contended  for  in  this 
claim. 

The  testimony  relative  to  the  identity  of  this  appellant  with  the  child 
of  the  soldier  is,  also,  exceedingly  indefinite  and  unsatisfactory. 

Conceding,  however,  that  she  is  the  child  of  the  soldier  the  facts 
established  by  the  evidence  are,  substantially  as  follows : 

The  soldier  and  the  mother  of  appellant  were  married  according  to 
the  custom  of  slaves  in  the  State  of  Tennessee  sometime  during  the 
years  1852  or  1853,  and  lived  together  as  man  and  wife,  and  were 
recc^ized  as  such  until  some  years  prior  to  the  beginning  of  the  war 
of  the  rebellion  and  the  enlistment  of  the  soldier,  when  they  were  sep- 
arated and  never  lived  together  again.  The  exact  date  of  this  separa- 
tion is  not  definitely  shown,  but  it  was  at  least  four  or  five  years  prior 
to  the  soldier's  enlistment,  and  at  that  date  they  had  ceased  to  regard 
each  other  as  man  and  wife,  or  to  be  so  regarded  by  others,  and  appel- 
lant's mother  had  **  taken  up  "  with  another  man  with  whom  she  was 
then  living  as  his  wife.  The  soldier  and  appellant's  mother  being  col- 
ored persons,  the  legality  of  their  marriage  and  the  legitimacy  of  the 
appellant  must  be  established,  for  pensionable  purposes,  in  accordance 
with  the  provisions  of  section  4705,  Revised  Statutes.  Congress  having 
by  said  section  legislated  and  provided  what  proof  shall  be  required 
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to  establisli  a  marriage  between  colored  soldiers  who  enlisted  prior  to 
March  3,  1873,  and  colored  women,  and  that  the  children  of  such  a 
marriage  '^  so  proved  "  shall  be  accepted  in  the  administration  of  the 
pension  laws  as  the  lawful  children  of  such  soldiers,  it  follows  that 
the  pensionable  status  of  this  appellant  as  a  minor  child  of  said  soldier 
must  be  established  in  accordance  with  the  provisions  and  conditions 
of  said  section  4705,  without  reference  to  and  entirely  independent  of 
any  State  law  or  local  legislation  affecting  the  domestic  status  and  legal 
rights  of  said  parties.  Said  section,  as  a  matter  of  course,  docs  not  and 
could  not  affect  the  legal  status  of  said  parties  under  the  law  of  the 
place  of  their  residence,  but  merely  determines  who  will  bo  accepted 
by  the  Government  as  the  widow  or  minor  child  of  such  colored  soldier 
to  whom  pension  shall  be  paid. 

Therefore,  the  contention  and  discussion  in  this  appeal  relative  to  the 
effect  of  the  statutes  and  decisions  of  the  courts  of  the  State  of  Ten- 
nessee upon  the  validity  and  legality  of  a  slave  marriage,  and  the 
legitimacy  of  the  children  of  such  a  marriage  in  that  State  is  wholly 
immaterial  and  has  no  bearing  whatever  upon  the  question  to  be 
decided  in  this  case.  If  the  union  formed  between  the  deceased  soldier 
and  the  mother  of  appellant  was  such  as  to  conform  to  the  conditioos 
required  by  said  section  4705,  and  appellant  be  shown  to  be  the  fruit 
of  that  union,  then  she  would  occupy  a  pensionable  status  as  a  minor 
child  of  said  soldier,  entirely  irrespective  of  the  fact  whether  she  was 
or  was  not  his  legitimate  child  under  the  laws  of  Tennessee,  and  the 
only  question  to  be  decided  is  whether  siiid  union  did  or  did  not  fulfill 
the  conditions  of  said  section.  One  of  the  express  conditions  of  said 
section  is  that,  in  case  the  soldier  died  in  the  service,  the  parties  should 
have  continued  to  live  together  as  man  and  wife  up  to  the  date  of  the 
soldier's  enlistment,  or  else  the  widow  would  not  be  entitled  to  receive 
the  pension  provided  by  law,  nor  could  the  child  bom  of  such  union  be 
deemed  and  held  to  be  the  lawful  child  of  the  soldier.  In  deciding 
the  appeal  of  the  minors  of  William  Toller  (7  P.  D.  545),  this  Depart- 
ment held,  citing  and  reaffirming  the  ruling  on  the  appeal  of  the  chil- 
dren of  Peter  Williams  (2  P.  D.  383),  that: 

The  children  of  a  colored  soldier  by  a  woman  who  was  not  living  with  him  as  hb 
wife  at  the  date  of  his  enlistment  or  death  are  not  pensionable  under  section  4705, 
Kevised  Statutes. 

It  is  indisputably  established  in  this  case  that  the  parents  of  this 
appellant  had  ceased  to  live  together  or  to  recognize  each  other  as  man 
and  wife  for  some  years  prior  to  the  soldier's  enlistment,  and  that  at 
that  date  the  mother  was  living  with  another  man  as  her  husband,  and. 
therefore,  the  conditions  of  the  statute  not  having  been  complied  with, 
this  appellant  can  not  be  held  entitled  to  pension  under  said  section  a> 
a  minor  child  of  said  soldier,  and  the  rejection  of  her  claim  by  your 
Bureau  for  that  reason  was  not  error,  and  is  affirmed  according! 


ccordingly. 

GooQle 
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I>rSABIL.ITY--COMMENCEMENT-ACT  JUNE  27,  1890-PRACTICE. 

Andrew  J.  Deising. 

1.  It  is  not  a  disability  but  a  pensionable  disability  that  governs  the  date  of  commence- 

ment of  pension  under  the  act  of  March  6,  1896. 

2.  Rale  6  of  the  second  divisiou  of  Rales  of  Practice  in  Pension  Cases  applies  only  when 

the  appeal  goes  to  the  question,  directly  or  collaterally,  as  to  what  rate,  statutory 
or  otherwise,  shall  be  allowed,  and  not  where  the  contention  of  the  appeal  is  merely 
that  i)ension  should  commence  from  a  date  prior  to  the  allowance  made. 

Assistant   Secretary   John   M.   Reynolds   to   the    Commissioner   of  PensionSy 

January  9,  1897. 

This  is  an  appeal  filed  December  2, 1896,  alleging  error  in  law  as  to  the 
date  of  commencement  of  pension,  same  having  been  allowed  [Novem- 
ber 3,  1896,  under  a  claim  under  the  act  of  June  27,  1890,  declaration 
having  been  filed  June  4,  1896.  Claimant  filed  his  original  declara- 
tion September  5, 1890,  which  was  rejected  July  29,  1893,  on  account  of 
no  ratable  disability ,  and  he  now  invokes  the  act  of  March  6,  1896, 
stating  in  his  appeal  that 

the  testimony  I  bare  filed  in  support  of  my  claim  shows  that  the  disability  existed  at  the 
time  of  originally  filing  my  claim,  September  4,  1890. 

The  Board  of  Review  contends  that  this  appeal  should  be  dismissed 
under  rule  6  (second  division  of  Rules  of  Practice  in  Pension  Cases), 
stating  that  claimant  has  not  presented  his  contention  to  the  Commis- 
sioner of  Pensions,  and  that  as  the  amount  of  pension  is  concerned  said 
rule  6  is  believed  to  apply.  I  am,  however,  of  the  opinion  that  the 
contention  is  not  well  taken.  Said  rule  does  not  go  to  the  amount  of 
pension,  but  to  the  rate.  Nearly  every  appeal  goes,  in  some  form  or 
other,  to  the  amount  of  pension,  and  if  we  should  read  into  the  rule 
the  word  amount,  in  lieu  of  the  word  rate,  practically  all  contentions 
would  have  to  be  made,  in  the  first  instance,  to  the  Commissioner  of 
Pensions  before  the  right  of  appeal  would  lie. 

In  the  adjudication  of  pension  claims  three  general  issues  arise  at  the 
outset  in  every  case :  First,  is  claimant  entitled  to  a  pension  ?  Second, 
at  what  date  shall  said  pension  commence  ?  And  third,  what  rate  shall 
claimant  be  allowed?  The  first  two  issues  are  of  law,  but  the  last  is 
(outside  of  statutory  ratings)  a  question  of  judgment  on  the  evidence. 
Kule  6  goes  wholly  to  this  last  question,  and  it  has  been  deemed  wise, 
when  claimant  takes  issue  upon  this  point,  that  his  contention  shall  be 
primarily  made  to  the  Commissioner  of  Pensions,  as  clerical  errors  and 
mistakes  of  that  character,  as  well  as  certain  possible  errors  of  judg- 
ment on  the  evidence,  can  thereby  be  corrected,  thus  saving  loss  of 
time  and  labor  in  the  matter  of  review  by  the  Secretary.  In  the  case 
at  bar  there  is  no  issue  raised  as  to  rate,  either  directly  or  inferentially; 
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it  is  an  appeal  alleging  error  at  law — in  other  words,  it  is  a  contesition 
that,  upon  the  evidence  filed,  the  law  says  that  the  pension  shall  com- 
mence at  a  certain  time.  There  is  no  chance  in  the  point  raised  by  this 
appeal  that  an  error  of  judgment  or  conclusion  on  the  evidence  has 
been  committed ;  it  is  but  an  allegation  on  the  part  of  the  claimant 
that  the  finding  of  law,  not  of  fact,  is  against  the  statute.  I  think  it 
may  be  safely  stated,  as  a  general  proposition,  that  rule  6  only  applies 
when  the  appeal  goes  to  the  question  directly,  or  collaterally,  as  to  what 
rate,  statutory  or  otherwise,  shall  be  allowed.  The  appeal  in  the  case 
uuder  consideration,  not  going  to  this  question,  it  should  be  conBidered 
as  not  within  rule  6. 

Claimant  bases  his  contention  upon  the  fact  that  he  filed  testimony 
under  his  prior  application,  showing  that  a  disability  existed  at  that 
time.     As  a  matter  of  fact,  claimant  did  not  file  any  testimony,  outside 
of  his  mere  allegations,  showing  any  disability  at  the  time.     The  exam- 
ining surgeons,  however,  reported   after  examination  under  his  first 
application  that  there  was  crepitation  and  stiffness  in  his  left  shoulder 
joint,  and  it  was  concluded,  and  properly  so,  that  claimant  was  not  dis- 
abled in  a  pensionable  degree.     The  act  of  March  6, 1896,  provides  that 
a  pension  shall  date  from  the  filing  of  the  first  application,  providing 
that,  not  a  disability,  but  a  pensionable  disability  is  shown  to  linve 
existed  at  the  date  of  filing  of  the  first  application.     It  has  been  hhown 
that  claimant  did  not  show  a  pensionable  disability  at  the  date  of  the 
filing  of  his  first  declaration,  and  his  contention  is  therefore  overthrown 
by  the  express  terms  of  the  statute  he  invokes. 

The  action  appealed  from  is  affirmed. 


fee— reimburse mext  from  accrued  pension— ixtestatk. 

Laurence  H.  Davis  (deceased). 

As  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension,  it  follows  tli&t  when 
payment  of  accrued  pension  is  expressly  limited  to  the  defrayal  of  the  expenses  of  a 
pensioner's  last  illness  and  burial  there  is  no  fund  from  which  the  payment  of  a  fee 
can  be  made. 

AssUtant  Secretary  John   M,   Reynolds  to    the    Commissioner    of   Pensions, 

January  16,  1897, 

Mrs.  C.  A.  David,  administratrix  of  the  estate  of  C.  J.  James,  deceased, 
late  of  Vicksburg,  Miss.,  October  31, 1896,  appealed  in  the  matter  of  fee 
on  the  issue  of  August  20,  1892,  in  the  claim  under  the  act  of  June  27, 
1890,  of  Laurence  H.  Davis. 

The  appellant's  intestate  was  tlie  attorney  of  record,  and  completed 
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the  case,  which  was  allowed.  However,  the  soldier  died,  leaving  no 
widow  or  minor  child  surviving  him. 

No  other  payment  of  pension  was  made  except  to  reimburse  the  per- 
son who  bore  the  expenses  of  the  soldier's  last  sickness  and  burial. 

Section  4718,  Revised  Statutes,  provides  that  in  case  no  widow  or 
minor  child  survive  the  pensioner,  or  any  person  entitled  to  a  pension 
having  an  application  therefor  pending — 

*  *  *  no  payment  whatsoever  of  the  accrued  pension  shall  be  made  except  so  much 
as  may  be  necessary  to  reinibarse  the  person  who  bore  the  expenses  of  the  last  sickness 
and  bnrial  of  the  decedent  in  cases  where  he  did  not  have  safficient  assets  to  meet  snch 
expenses. 

The  provisions  of  said  section  were  reenacted  in  act  of  Congress 
approved  March  2,  1895. 

A  fee  was  denied  the  attorney  of  record  on  the  ground  that  there  was 
no  fund  from  which  payment  of  a  fee  can  be  made. 

The  question  at  issue  was  recently  before  the  Department  in  Abbott's 
case,  decided  May  4,  1896  (22  Fee  P.  L.  Bk.,  75).  It  was  there  held 
that— 

83  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension,  it  follows  that  when 
payment  of  aocraed  pension  is  expressly  limited  to  the  defrayal  of  the  expenses  of  the 
pensioner's  last  illness  and  bnrial  there  is  no  fnnd  from  which  the  payment  of  a  fee  can 
be  made. 

The  foregoing  rule  was  approved  by  the  Department  in  the  cases  of 
Joseph  Pendleton,  decided  June  14,  1895  (22  Fee  P.  L.  Bk.,  347);  Wil- 
liam J.  Mazeham,  decided  February  8,  1896  (24  Fee  P.  L.  Bk.,  488); 
Patrick  Bobbins,  decided  August  22,  1896  (26  Fee  P.  L.  Bk.,  430),  and 
David  Beckett,  decided  August  22,  1896  (26  Fee  P.  L.,  432). 

As  the  action  of  the  Bureau  is  in  accordance  with  the  decision  of  the 
Department,  it  is  affirmed. 


declarations-insane  minor-commencement  of  pension. 

Minor  of  George  W.  Good. 

A  declaration  nnder  section  3  of  the  act  of  June  27,  1890,  on  behalf  of  an  alleged 
helpless  child  (at  present  a  copensioner  with  olher  minors)  for  continuance  of  pen- 
sion to  an  insane,  idiotic,  or  otherwise  permanently  helpless  minor,  filed  prior  to 
the  period  when  such  minor  shall  have  attained  the  age  (if  sixteen  years,  will  not 
be  considered  nor  the  claim  a<ijudicated  until  such  alleged  helpless  child  becomes 
sixteen  years  of  age;  and  in  the  event  such  continuance  of  pension  shall  be  granted 
by  reason  of  i)ermancnt  helplcs^sness  the  same  will  commence  on  the  day  following 
the  termination  of  the  minors  pension  previously  granted. 
.  Under  act  of  Jane  27,  1890,  all  pensions  commence  from  date  of  filing  claim.  Minors 
deriving  their  original  title  from  death  of  the  parent  and  secondary  or  dependent 
title  from  death  or  remarriage  of  the  wndow  are  bound  by  the  same  rule,  and  can 
receive  pension  under  this  act  only  from  date  of  filing  claim  therefor. 
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Assistant  Secretary   John   M.    Reynolds   to    the    Commimoner   of   Penmoru^ 

January  16,  1897. 

Malissa  Good,  now  Burch,  formeriy  widow  of  George  W.  Good,  pri- 
vate Company  I,  Thirty-fourth  Regiment,  Illinois  Volunteer  Infantry, 
was  pensioned  October  16,  1893,  by  certificate  No.  384,473,  under  act 
of  June  27,  1890,  at  $8  per  month  and  $2  additional  per  month  for  the 
four  minors  Joseph,  Erwin,  Granville,  and  Iva,  commencing  October  S, 
1891,  and  ending  May  29,  1893,  date  of  remarriage. 

The  four  minors  named  were  pensioned  August  12,  1896,^  by  certifi- 
cate No.  429,456,  under  act  of  June  27,  1890,  at  88  per  month  and  82 
additional  per  month  for  each  until  arriving  at  the  age  of  sixteen  3'ear&. 
commencing  February  19,  1894,  date  of  filing  declaration  therefor. 

On  February  14,  1894,  John  Bush,  of  Smith  County,  Kans..  as  guard- 
ian of  Granville  Good,  one  of  the  minors,  filed  declaration  for  pension 
under  act  of  June  27, 1890,  for  soldier's  child,  who  is  permanently  help- 
less, alleging  that  Granville  Good  is  suffering  at  the  present  time  from 
infant  paralysis,  permanent  in  character,  which  renders  him  perma- 
nently helpless. 

On  October  24,  1896,  in  response  to  a  communication  from  Mr.  A.  Y. 
Trogden,  of  Paris,  111.,  attorney  in  the  claim,  yon  informed  him 

that  the  Pension  Bareaa  could  take  no  action  in  this  claim  for  helpless  minor's  pensioD 
prior  to  July  26,  1901,  the  date  when  Granville,  the  alleged  helpless  child,  shall  bare 
hecome  sixteen  years  of  age  and  his  name  shall  have  heen  dropped  from  the  rolls  as  a 
minor  child;  also  that  in  the  event  pension  is  allowed  him  on  account  of  his  helplessness 
it  will  date  from  the  day  following  Ihe  termination  of  pension  as  a  minor  child  by  reason 
of  the  filing  of  the  declaration  prior  to  such  date. 

From  this  action  appeal  was  received  November  2, 1896,  it  being  con- 
tended on  behalf  of  claimant  that  under  just  interpretation  of  section  3. 
act  of  June  27,  1890,  the  said  Granville  should  be  placed  on  the  rolls 
at  $8  per  month  for  life,  or  so  long  as  the  disability  existed,  with  the 
addition  of  $2  per  month  until  he  attained  the  age  of  sixteen  years,  the 
S8  to  continue  thereafter. 

It  is  also  contended  that  this  minor's  pension  should  have  been  con- 
tinued from  date  of  remarriage  of  the  mother  on  May  29,  1893,  in  lieu 
of  from  February  19,  1894,  the  date  of  filing  claim  therefor,  because  the 
minor  was  helpless  by  reason  of  his  idiotic  condition,  which  medical 
examination  would  disclose,  and  therefore  by  inference  he  ought  not  to 
suffer  this  loss  because  of  the  failure  of  the  guardian  to  apply  for  such 
pension  prior  to  February  19,  1894. 

It  appears  from  the  record  that  the  minor  Joseph,  born  April  27, 
1880,  attained  the  age  of  sixteen  years  April  26,  1896,  and  that  the 
present  pension  of  $8  per  month  and  $2  per  month  additional  is  shared 
by  the  three  remaining  minors.  Erwin,  Granville,  and  Iva.     Erwin  will 
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attain  the  age  of  sixteen  on  September  7,  1898,  Granville  on  July  26, 
1901,  and  Iva  on  August  28,  1904. 

When  Erwin  shall  attain  the  age  of  sixteen  the  pension  of  88  per 
month  and  $2  per  month  additional  for  each  remaining  minor  will  be 
shared  by  Granville  and  Iva.  When  Granville  shall  attain  the  age  of 
sixteen  on  July  26. 1901,  his  pension  as  a  minor  will  terminate,  and  the 
pension  of  $8  per  month  and  $2  additional  for  one  minor  will  revert  to 
and  be  enjoyed  by  the  remaining  minor,  Iva,  until  she  shall  attain  the 
age  of  sixteen. 

So  soon  as  the  alleged  helpless  minor,  Granville,  shall  be  eliminated 
from  the  pension  roll  by  reason  of  the  limitation  of  age  imposed  by  law 
he  will  then  be  entitled  to  consideration  of  his  claim  for  pension  under 
section  3,  act  of  June  27,  1890,  as  a  helpless  child.  If  the  claim  for 
permanent  helplessness  be  proved  and  allowed  thereafter,  pension  will 
be  granted  either  for  life  or  during  the  period  of  such  disability  at  $8 
per  month,  commencing  from  the  date  of  dropping  his  name  from  the 
rolls  by  reason  of  attaining  the  age  of  sixteen  years. 

This  recital  correctly  described  the  practical  effect  of  the  ruling  by 
your  Bureau  in  the  case  at  bar,  the  legality  of  which  is  challenged 
by  the  letter  of  appeal. 

Section  4702  of  the  Revised  Statutes,  as  amended  by  the  act  of  August 
7,  1882,  provides  as  follows: 

Sec.  4702.  If  any  person  embraced  'within  the  provisions  of  sections  forty-six  hundred 
and  ninety-two  and  forty-six  hnndre<l  and  ninety-three  has  died  since  the  fourth  dny  of 
March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies  by  reason  of  any  wound,  injurj', 
or  disease  which,  under  the  conditions  and  limitations  of  such  sections,  would  have  enti- 
tled him  to  an  invalid  pension  had  he  been  disabled,  his  widow,  or  if  there  be  no  widow, 
or  in  case  of  her  death  without  payment  t)  her  of  any  part  of  the  pension  hereinafter 
mentioned,  his  child  or  children  under  sixteen  years  of  age,  shall  be  entitled  to  receive 
the  same  pension  as  the  husband  or  father  would  have  been  entitled  to  had  he  been 
totally  disabled,  to  commepce  from  the  death  of  the  husband  or  father,  to  continue  to 
the  widow  during  her  widowhood,  and  to  his  child  or  children  until  they  severally  attain 
the  age  of  sixteen  yeurs  and  no  longer;  and  if  the  widow  remarry,  the  child  or  children 
shall  be  entitled  from  the  dale  of  remarriage,  except  when  such  widow  has  continued  to 
draw  the  pension  money  after  her  remarriage  in  contravention  of  law,  and  such  child 
or  children  have  resided  with  and  been  supported  by  her,  their  i)ension  will  commence 
at  the  date  to  which  the  widow  was  last  paid. 

It  will  be  observed  that  under  the  provisions  of  this  general  law  the 
continuance  of  pension  to  the  minor  child  or  children  is  limited  to  the 
period  when  the  age  of  sixteen  years  is  attained  and  no  longer,  and 
that  such  child  or  children  shall  be  entitled  from  date  of  remarriage, 
except  when  such  widow  has  continued  to  draw  the  pension  money  after 
her  remarriage  in  contravention  of  law  and  such  child  or  children  have 
resided  with  and  been  supported  by  her,  in  which  event  their  pension 
will  commence  at  the  date  to  which  the  widow  was  last  paid. 

The  proviso  in  section  3,  of  the  act  of  June  27,  1890,  continues  such 
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pension  to  the  minor  beyond  the  limitation  of  the  age  of  sixteen  years 
throughout  the  lifetime  or  during  the  period  of  disability  in  case  said 
minor  shall  be  insane,  idiotic,  or  otherwise  permanently  helpless,  and 
but  for  this  provision  all  pensions  to  minors  would  terminate  absolutely 
at  the  age  of  sixteen  years  independently  of  any  conditions  of  insanity, 
idiocy,  or  other  helplessness. 

The  minor,  Granville,  in  whose  behalf  declaration  for  pension  to  sol- 
dier's permanently  helpless  child  has  been  filed  by  the  guardian,  is  now 
a  copensioner  with  other  minors,  and  must  so  remain  until  arriving  at 
the  age  of  sixteen,  when  the  pension  can  be  continued  beyond  said  age, 
either  for  life  or  during  the  period  of  disability,  if  it  be  satisfactorily 
shown  that  the  child's  condition  falls  within  the  class  of  insane,  idiotic, 
or  permanently  helpless  persons  who  are  made  the  beneficiaries  of  the 
proviso  embodied  in  section  3  of  the  said  act. 

The  claim  for  permanent  helplessness  being  adjudicated  and  admitted, 
the  pension  can  take  date  only  from  the  day  following  the  termination 
of  pension  as  a  minor  child,  because  the  pension  provided  by  said  act 
operates  simply  to  continue  the  pension  beyond  the  age  of  sixteen  years 
in  the  class  of  cases  indicated  as  insane,  idiotic,  or  permanently  help- 
less, necessarily  relating  back  to  the  declaration  and  proof  previously 
filed  as  basis  for  the  claim  for  continuance  beyond  the  age  of  sixteen 
years. 

Touching  the  contention  that  being  helpless  and  unable  to  assert  its 
rights,  pension  should  have  been  allowed  this  minor  from  date  of  remar- 
riage of  the  mother  on  May  29,  1893,  in  lieu  of  date  of  filing  declaration 
for  minor's  pension  on  February  19,  1894,  attention  is  invited  to  the 
distinction  between  the  general  law  and  the  act  of  June  27,  1890. 

The  general  law  provides  for  payment  of  pension  to  the  minor  child 
or  children  from  date  of  remarriage  of  the  widow,  while  the  act  of  June 
27,  1890,  specially  declares  that  the  date  of  application  shall  be  the  date 
of  placing  the  name  of  the  widow  pensioner  on  the  pension  roll.  The 
minors,  deriving  their  original  title  from  death  of  the  parent  and  their 
secondary  or  dependent  title  from  the  death  or  remarriage  of  the  widow, 
are  bound  by  the  same  rule  as  the  widow,  and  can  receive  pension  only 
from  date  of  filing  claim  therefor. 

The  contention,  therefore,  that  the  helpless  minor  ought  not  to  suffer 
because  of  failure  of  the  guardian  to  apply  for  pension  immediately  upon 
remarriage  of  the  widow  can  not  be  entertained,  and,  moreover,  no  proof 
has  so  far  been  submitted  to  sustain  the  guardian's  declaration  that  the 
said  minor,  Granville,  is  permanently  helpless. 

The  ruling  of  your  Bureau,  therefore,  was  correct  in  declining  to  take 
action  in  the  claim  for  helpless  minor's  pension  prior  to  July  26,  1901, 
the  date  when  the  alleged  helpless  minor  shall  become  sixteen  years  of 
age,  and  that  in  event  pension  is  allowed  on  account  of  such  helpless- 
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ness  it  must  date  on  the  day  following  the  termination  of  pension  as  a 
minor,  and  is,  therefore,  affirmed,  as  is,  also,  the  action  by  which  pay- 
ment of  pension  to  the  minor  was  made  to  commence  from  February 
19,  1894,  date  of  filing  claim  therefor. 


PRIOR  SOUNDNE8S-EVIDENCK— RECORD— L.nOS  OF  DUTY. 

Andrew  J.  Willis. 

The  law  contemplates  that  a  soldier  shall  be  subjected  to  a  physical  examination  at  the 
time  of  his  enlistment  to  ascertain  his  fitness  for  the  service.  When  such  examiua- 
tion  has  been  omitted  the  presumption  that  he  was  free  from  disability  at  enlistment 
loses  mnch  of  its  force.  The  record  that  a  soldier  had  hernia  while  in  the  service 
and  the  legal  presumption  of  his  soundness  at  enlistment  are  not  sufficient  to  prove 
that  the  hernia  oocarred  as  a  result  of  the  service.  The  time  and  place  aud  circum- 
stances of  the  origin  of  the  disability  should  be  proved  in  order  that  its  connection 
as  a  result  with  the  service  may  be  determined. 

Assistant  Secretary   John    M.  Reynolds   to    the    Commissioner    of  FensionSy 

January  16,  1897. 

Andrew  J.  Willis  was  enrolled  on  the  29th  of  July,  1861,  and  was  a 
private  in  Company  H  of  the  Nineteenth  Regiment  of  Indiana  Volun- 
teers until  November  4, 1861,  when  he  was  discharged.  The  certificate 
of  disability  upon  which  he  was  discharged  is  dated  Fort  Craig,  Va., 
October  11,  1861,  and  sets  forth  that  Andrew  J.  Willis  was  incapable 
of  performing  the  duties  of  a  soldier  because  of  hernia. 

Said  Willis  was  enrolled  December  30,  1863,  aiul  was  a  private  in 
Company  E»  Ninety-third  Indiana  Volunteers,  until  the  81st  of  May, 
1865,  when  he  was  mustered  out  at  General  Hospital  at  Mound  City,  111. 

On  the  23d  of  June,  1865,  Mr.  Willis  filed  an  application  for  pension, 
in  which  he  alleged  disability  from  chronic  diarrhea,  rheumatism,  and 
scurvy  contracted  at  Andersonville,  Ga.,  in  July,  1864.  The  records 
show  that  he  was  a  prisoner  of  war  from  some  time  in  June,  1864,  to 
November  19,  1864. 

On  the  3l8t  of  July,  1866,  a  certificate  was  issued  to  allow  pension 
at  the  rate  of  $8  per  month  on  account  of  disability  from  chronic  diar- 
rhea. The  pension  was  reduced  to  S6  per  month  from  March  4,  1868, 
and  to  $2  per  month  from  September  4,  1871.  The  name  of  the  pen- 
sioner was  dropped  from  the  roll  upon  a  medical  certificate  made  Sep- 
tember 6,  1876,  which  set  forth  that  no  evidence  of  disability  from 
chronic  diarrhea  was  found. 

On  the  25th  of  March,  1878,  Mr.  Willis  filed  an  application,  in  which 
he  claimed  pension  for  disa.bility  from  hernia  of  both  sides.  He  alleged 
that  the  hernia  was  incurred  on  a  forced  march  from  Kalorama  Heights, 
D.  C,  to  the  Chain  Bridge,  D.  C,  in  September,  1861. 
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Mr.  Willis  is  now  a  pensioner  at  the  rate  of  $12  per  month  under  the 
act  of  June  27,  1890,  on  account  of  disability  from  double  inguinal  her- 
nia and  double  hydrocele. 

It  does  not  appear  that  applicant  had  hernia  on  both  sides  at  the  date 
of  discharge.  His  appeal,  filed  September  18,  1896,  relates  to  the  claim 
for  pension  for  hernia  of  the  right  side.  The  claim  for  pension  for  her- 
nia of  right  side  was  rejected  August  25,  1896,  on  the  ground  that  alter 
an  exhaustive  special  examination  there  is  nothing  to  show  that  said 
hernia  was  incurred  as  alleged  or  otherwise  in  line  of  duty  in  the  service. 

The  contention  of  the  appeal  in  the  case  is  that  the  affidavit-s  of 
George  E.  Finney  and  William  Jelf,  in  connection  with  the  record  evi- 
dence of  hernia,  should  be  accepted  as  sufficient  to  establish  the  claim; 
that  the  acceptance  of  claimant  into  the  military  service  should  be 
deemed  conclusive  evidence  of  his  soundness  at  enlistment,  and  tliat 
under  the  circumstances  the  record  of  his  discharge  on  account  of  dis- 
ability from  hernia  should  be  sufficient  evidence  of  the  justness  of  his 
claim. 

The  testimony  of  Geoi^e  E.  Finnej',  who  was  first  lieutenant  of  Com- 
pany H  of  the  Nineteenth  Indiana  Volunteers  and  adjutant  of  the 
regiment  sets  forth  that  he  was  with  the  regiment  on  the  march  from 
Kalorama  Heights  to  the  Chain  Bridge,  D.  C,  about  the  let  of  Septem- 
ber, 1861,  and  that  while  it  is  not  within  his  personal  knowledge  that 
Andrew  J.  Willis  suffered  from  hernia  as  a  result  of  that  march,  it  is 
known  to  him  that  said  Willis  was  discharged  from  the  service  on 
account  of  hernia,  which  was  reported  to  have  had  its  origin,  and 
which  affiant  believes  had  its  origin,  on  that  march. 

William  Jelf,  who  was  first  lieutenant  of  Company  H,  Nineteenth 
Regiment  Indiana  Volunteers,  testifies  that  after  a  forced  march  from 
Kalorama  Heights  to  the  Chain  Bridge,  D.  C,  in  August,  1861,  Andrew 
J.  Willis,  of  said  company,  complained  of  a  rupture,  and  was  finally 
discharged  on  account  of  the  same. 

This  testimony  does  not  prove  that  applicant  contracted  a  hernia 
because  of  the  march  referred  to,  which  was  a  march  of  4  or  6  miles 
within  the  District  of  Columbia.  It  is  not  shown  that  any  accident 
happened  to  him  which  would  be  apt  to  cause  a  hernia.  All  that  is 
shown  by  this  testimony  was  already  shown  by  the  record,  which  sets 
forth  that  applicant  had  a  hernia  during  his  first  term  of  service,  and 
was  discharged  on  account  of  the  same. 

Even  in  cases  in  which  the  legal  presumption  that  the  soldier  had  no 
disability  when  he  enlisted  holds  with  full  force  and  is  not  rebutted,  the 
record  of  existence  of  hernia  in  the  service  is  not  sufficient  to  show  that 
applicant  has  a  right  to  pension  therefor.  The  incurrence  of  his  dis- 
ability in  the  line  of  duty  must  be  proved  with  a  reasonable  degree  of 
certainty. 
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If,  as  contended  by  the  attorney  in  the  case,  the  acceptance  of  the 
soldier  into  the  service  should  be  taken  as  conclusive  evidence  of  his 
freedom  from  any  disability,  then  his  acceptance  into  the  Ninety-third 
Regiment  of  Indiana  Volunteers  in  December,  1863,  should  be  taken 
as  evidence  that  he  had  entirely  recovered  from  the  hernia.  The  law 
docs  provide  that  all  applicants  for  pension  shall  be  presumed  to  have 
had  no  disability  at  the  time  of  enlistment,  but  it  also  provides  that 
such  presumption  may  be  rebutted. 

In  this  case,  however,  the  presumption  of  freedom  from  disability  at 
the  original  enlistment  has  but  little  force.  The  applicant  himself  state  s 
that  upon  his  enlistment  into  the  Nineteenth  Regiment  of  Indiana  Vol- 
unteers he  was  not  subjected  to  a  physical  examination.  He  states  that 
the  men  were  simply  drawn  up  into  line  and  an  officer  passed  along  and 
looked  at  them.  The  law  provides  that  there  shall  be  a  physical  exam- 
ination of  recruits,  and  the  presumption  of  soundness  at  enlistment 
does  not  hold  with  any  force  when  such  examination  has  been  omitted. 

It  must  be  conceded  that  no  presumption  as  to  soundness  arises  from 
the  enlistment  in  the  Ninety-third  Indiana  Volunteers,  as  applicant 
states  that  he  had  no  physical  examination  as  to  hernia  at  that  time. 

Mr.  Willis  filed  his  original  claim  for  pension  in  June,  1865,  and  was 
pensioned  by  a  certificate  issued  in  July,  1866.  Ho  did  not  claim  pen- 
sion for  disability  from  hernia  until  after  the  lapse  of  nearly  thirteen 
years  after  the  date  of  his  original  application  and  nearly  twelve  years 
after  the  date  of  the  issue  of  the  original  certificate.  A  presumption  of 
some  force  arises  from  this  fact,  that  claimant  did  not  for  some  reason 
pertaining  to  the  origin  of  hernia  think  that  he  was  entitled  to  pension 
for  disability  from  that  cause.  His  statement  that  he  did  not  know 
that  hernia  was  a  pensionable  disability  does  not  entirely  do  away  with 
the  adverse  presumption. 

It  is  not  proved  that  applicant  incurred  right  inguinal  hernia  in  the 
line  of  duty  in  the  service.  The  action  from  which  the  appeal  is  taken 
is  affirmed. 


declarations- act  of  june  27,  1890-practice. 
John  C.  Mohrstadt. 

1.  Claims  ander  the  general  law  and  claims  nnder  the  act  of  June  27, 1890,  are  different 

causes  of  action,  commenced  by  different  pleadings. 

2.  A  declaration  under  the  act  of  June  27, 1890,  containing  only  the  allegations  necessary 

under  said  act  is  not  applicable  to  a  declaration  under  the  general  law. 

3.  The  words  "no  ratable  degree  of  d  isability  shown, ' '  oocuning  in  a  rejection  of  a  claim, 

cover  all  disabling  causes  that  are  the  result  of  an  alleged  disability. 
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Assistant  Secretary  John   M.   Reynolds    to    the    Commissioner    of  PensicmSj 

January  16,  1897. 

Appellant,  late  of  Company  I,  Fifty-sixth  United  States  Colored 
Infantry,  filed  his  claim  (No.  636,987)  under  the  general  law  January 
24,  1888,  alleging  malarial  poisoning,  which  was  rejected  May  29,  1896, 
on  the  ground  that  no  ratable  degree  of  disability  was  shown.  He  filed 
two  declarations  under  the  act  of  June  27,  1890,  one  on  November  8. 
1892,  and  one  on  November  9,  1894,  botli  of  which  embraced  rheuma- 
tism, disease  of  heart,  nervous  prostration,  and  general  debility.  These 
claims  were  rejected  on  August  .24, 1893,  and  May  29, 1896,  respectively, 
on  the  ground  of  no  ratable  degree  of  disability.  An  appeal  is  now  filed 
Jul}'  13,  1896,  on  the  ground  that  the  affidavit  under  original  declara- 
tion under  the  general  law  was  broad  enough  to  cover  disease  of  heart, 
nervous  debility,  and  rheumatism;  and,  further,  claimant  insists  that 
disabilities  alleged  in  a  declaration  under  the  act  of  June  27, 1890,  filed 
subsequent  to  general-law  declaration  and  before  adjudication  thereof 
should  apply  as  much  to  a  claim  under  general  law  as  to  a  claim  under 
act  of  June  27,  1890. 

The  fallacy  of  this  last  contention  is  apparent,  I  think,  when  we 
examine  the  foundation  on  which  claims  rest  under  each  law.  A  single 
illustration  will  suffice.  Service  origin  of  an  alleged  disability  is  a  sine 
qua  non  in  a  general-law  claim.  It  must  be  alleged  to  be  of  service 
origin ;  it  must  be  proved  to  be  of  service  origin ;  but  in  a  claim  under 
the  act  of  June  27,  1890,  service  origin  is  not  only  immaterial,  but  it  is 
irrelevant.  One  may  have  numerous  disabilities  from  which  a  pension- 
able condition  would  arise  under  said  last-mentioned  act;  but  not  being 
alleged  to  be  of  service  origin,  they  can  not  be  considered  as  applying 
to  a  general-law  claim,  for  they  lack  one  important  essential  of  consti- 
tuting a  basis  for  a  claim  under  the  general  law. 

Legally  speaking,  claims  under  the  two  laws  mentioned  are  entii'ely 
different  causes  of  action.  They  arise,  as  to  some  particulars,  upon 
entirely  different  statutory  conditions  and  facts,  and  actions  thereunder 
are  commenced  by  necessarily  variant  pleadings.  While  claimants  are 
not  held  to  strict  rules  of  pleading,  yet  a  good  declaration  in  a  pension 
claim  should,  the  same  as  a  common-law  declaration,  include  all  ajle- 
gations  necessary  under  the  law  under  which  the  right  is  claimed  that 
constitute  the  basis  of  right  on  which  the  claim  rests;  consequently  a 
specific  pleading  (declaration)  for  pension  under  the  act  of  June  27, 
1890,  which  sets  forth  only  those  allegations  necessary  under  that  law, 
is  not  applicable  to,  neither  is  it  entitled  to  consideration  as,  a  declara- 
tion under  the  general  law. 

Claimant  contends  that  the  general-law  declaration  was  sufficient  to 
embrace  disease  of  heart;  rheumatism,  and  nervous  debilit}'.     It  is  not 
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necessary  to  pass  upon  this  point  except  to  say  that  the  words  of  rejec- 
tion are  sufficient  to  cover  all  disabilities  that  are  the  natural  concomi- 
tant result  of  a  disability  alleged.  All  other  results  that  are  claimed 
under  the  general  law  must  be  alleged  in  the  declaration  and  proved, 
not  only  to  be  present,  but  also  that  they  are  the  result  of  a  disability 
of  service  origin.  It  is  quite  evident,  however,  that  in  this  case  said 
disabilities  have  been  considered,  and  that  the  rejection  covers  the  dis- 
puted point. 
The  examining  board  in  1892  stated  expressly  that  they  found 

DO  indications  of  any  probable  results  of  inteimittent  or  malarial  fever  or  malarial  pois- 
oning. 

Also  that  he  was  not  entitled  to  a  rating  on  rheumatism.  The  board 
in  1895  found  no  indication  of  general  debility,  nervous  prostration,  or 
rheumatism. 

It  would  appear  that  your  action  upon  the  claim  was  proper,  and 
should  be  sustained. 

The  action  appealed  from  is  affirmed. 


i:ncrease-act  of  January  6,  isss-mexican  war. 

George  W.  Rust. 

One  who  has  an  inoome  of  $400  yearly  is  not  included  in  those  entitled  to  increase  of  pen- 
sion nnder  the  act  of  January  5,  1893. 

Assistant    Secretary  John    M.   Reynolds   to   the    Commissioner  of  PensionSj 

January  16^  1897. 

On  February  16,  1893,  claimant,  a  survivor  of  the  Mexican  war,  filed 
his  declaration  under  the  act  of  January  5,  1893,  claiming  the  benefit 
of  said  act,  being  at  that  time  on  the  rolls  under  the  act  of  January  29, 
1887.  Claim  was  rejected  July  10,  1895,  and  an  appeal  is  filed  Decem- 
ber 10,  1896,  alleging  that  rejection  is  contrary  to  the  evidence,  in  that 
claimant's  income  is  not  sufficient  for  the 
ordinary  comfortable  support  for  himself  and  those  dependent  on  him. 

The  law  under  which  he  seeks  increase  makes  it  necessary  in  general 
terms,  in  order  that  one  may  be  entitled  to  the  benefits  of  the  act,  that 
claimant  shall  be 

in  such  destitute  circumstances  that  $8  per  month  are  insufficient  to  provide  him  with 
the  necessaries  of  life. 

It  is  admitted  that  claimant  has  an  income,  including  his  present 
pension,  of  some  $400  a  year,  and  it  would  appear  that  such  a  sum  is 
sufficient  to  provide  him  with  the  '^  necessaries  of  life."     The  law  does 
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not  provide  that  one  shall  have  a  ^'comfortable  support,"  such  a  oondi- 
tion  being  a  very  varying  factor,  according  to  one's  mode  of  and  station 
in  life;  neither  does  it  take  into  consideration  the  condition  or  number 
of  those  dependent  upon  a  pensioner,  which  in  claimant's  case  are, 
according  to  his  testimony,  a  wife  and  grandchild.  It  provides  for  him 
alone;  that  he  shall  be-  provided  with  the  necessarians  of  life  to  the 
extent  of  $12  per  month.  It  is  not  pretended  but  that  those  legally 
dependent  upon  one  may  have  considerable  to  do  with  the  bringing  of 
one  into  a  condition  of  "destitute  circumstances,"  and  when  such  is  the 
case  they  ma}'  and  should  be  a  factor  in  the  adjudication  of  claims;  but 
such  a  condition  does  not  exist  in  the  case  under  consideration,  and  it 
can  not  be  said  that  claimant,  even  by  reason  of  those  he  alleges  to  be 
dependent  upon  him,  is  in  such  destitute  circumstances  that  88  per  month 
are  not  sufficient  to  provide  him  with  the  necessaries  of  life.  Your 
rejection  is  accordingly  sustained. 
The  action  appealed  from  is  affirmed. 


DISLOTALTY-ACT  OF  AUGUST  1,  189«. 

Andrew  J.  Passons. 

The  act  of  August  1,  1892,  is  not  retroactive,  and  a  widow  has  no  right  to  have  bcr 
husband's  claim  reopened  under  said  act,  when  he  died  before  the  passage  of  the  ad 

Assi'itant    Secretary   John    M.    Reynolds    to    the   Commissioner    of  Pensions^ 

January  16,  1897, 

On  October  10,  1896,  I  affirmed  the  rejection  of  the  claim  of  Andrew 
J.  Passons,  late  landsman  United  States  Navy,  on  the  ground  that  the 
act  of  August  1,  1892,  did  not  apply.  The  facts  upon  which  the  deci- 
sion was  based  are  as  follows: 

A.  J.  Passons  on  March  15,  1882,  filed  his  application  for  pension 
under  the  general  law.  The  claim  was  rejected  January  7,  1888,  on 
the  ground  that  sailor  was  shown  by  the  record  to  have  voluntarily 
aided  and  abetted  the  rebellion,  and  that  he  was  barred  by  section 
4716,  Revised  Statutes.  The  act  of  March  3,  1877,  did  not  apply  to  this 
case,  inasmuch  as  said  act  covered  only  those  who  afterward  enlisted 
in  the  Army  of  the  United  States,  and  claimant's  service  was  in  the 
Xavy.  Passons  died  November  20,  1888,  and  after  the  passage  of  the 
act  of  August  1,  1892,  which  removed,  under  certain  circumstances, 
the  disabilities  of  sailors  who  had  previously  served  in  the  Confederate 
service,  Pa<sons's  widow  filed  a  motion  in  the  Pension  Bureau  to  reopen 
the  claim  of  sailor  on  the  ground  that  his  pensionable  disability  was 
removed  by  the  act  of  August  1,  1892.  I  affirmed  your  rejection  on 
the  ground  that  there  was  no  claim  of  sailor's  pending,  quoting  as 
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authority  for  such  affirmation  the  decision  in  the  appeal  of  John  U. 
Jones,  dated  February  23,  1895.  The  motion  for  reconsideration  now 
filed,  November  24, 1896,  contends  that  the  decision  in  the  case  of  John 
U.  Jones  is  not  applicable,  save  in  an  extremely  technical  manner.  I 
do  not  deem  it  necessary  to  go  into  an  extended  discussion  upon  this 
point,  for  it  makes  little  difference  as  to  whether  that  decision  does  or 
does  not  apply;  a  far  greater  principle  is  involved.  When  the  sailor 
in  question  died  he  had  no  pensionable  status  by  reason  of  section  4716, 
Revised  Statutes.  The  disabilities  which  barred  him  from  a  pension- 
able status,  in  common  with  all  others  of  his  class,  were  not  removed 
until  August  1,  1892,  four  years  after  his  death.  It  is  not  necessary  to 
go  into  the  question  that  attorney  raises  as  to  what  pensionable  rights 
to  arrears  descend,  so  to  speak,  from  soldiers  to  the  widows  by  reason 
of  the  act  of  March  2,  1895,  nnless  it  is  found  that  the  act  of  August 
1,  1892,  is  retroactive.  I  think,  however,  that  the  query  must  be 
answered  in  the  negative.     Mr.  Sutherland  says: 

The  injustice  of  permitting  laws  to  bave  retroactive  effect  by  relation  is  so  manliest 
that  it  has  not  much  countenance  in  the  United  States.  Without  departing  from  the 
rale,  except  by  constitutional  direction,  that  the  legislative  record  is  conclusive,  statutes 
have  not  generally  bad  effect  from  any  date  prior  to  their  actual  passage.  (Suth.  on 
Constr.  of  Stat,  sec  106.) 

Mr.  Chief  Justice  Marshall  says: 

The  known  rule  being  that  a  statute,  for  the  commencement  of  which  no  time  is  fixed, 
commences  from  its  date.     (Matthews  v.  Zane,  7  Wheat.,  164.) 

The  New  York  court  said,  by  its  then  chief  justice  (Kent),  in  Dash  v. 
Van  Kleeck  (7  John.,  506): 

There  has  not  been  perhaps  a  distinguished  jurist  or  elementary  writer  within  the  last 
two  centuries  who  has  had  occasion  to  take  notice  of  retrospective  laws,  either  civil  or 
criminal,  bat  has  mentioned  them  with  caution,  distrust,  or  disapprobation. 

Decisions  of  courts  could  be  greatly  multiplied  to  show  that  it  is  an 
invariable  rule  that  in  order  to  make  a  statute  retroactive  the  language 
of  the  statute  to  that  effect  must  be  so  clear  and  positive  as  to  leave  no 
room  to  doubt  but  that  such  was  the  intention  of  the  legislature;  and, 
further,  the  statute  in  question  is  one  which  demands  a  strict  construc- 
tion. It  is  remedial  in  a  certain  sense,  but  it  has  to  do  with  a  public 
grant,  and  such  statutes  must  be  strictly  construed. 

Whatever  is  not  unequivocally  granted  is  taken  to  be  withheld.  Whether  the  grant 
be  property,  franchises,  or  privileges,  it  is  construed  strictly  in  favor  of  the  public. 
(Suth.  on  Constr.  of  Stat.,  sec.  378.) 

It  being  conclnded  that  the  act  of  August  1,  1892,  is  not  retroactive, 
it  could  be  of  no  effect  nntil  the  date  of  its  passage,  and  the  sailor  had 
no  rights  under  it,  he  having  been  dead  four  years.  It  is,  of  course, 
apparent  that  the  sailor  at  death  having  no  right,  there  is,  therefore,  no 
right  that  can  be  revived. 

The  motion  for  reconsideration  is  overruled.  ^^  , 
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MINOB'8  PENSION-«]B€rnOK  4709,  IUSTI8ED  STATUTES-ACT  JVNE  »7, 

1890. 

Minor  of  Mariox  Khoton  (deceased). 

Payment  of  pensioi]  to  a  widow,  nnder  the  act  of  Jnne  27,  1890,  is  not  pasrment  of  any 
part  of  the  pension  provided  for  widows  by  the  general  law  (section  4702,  Beviaed 
Statntes),  and  does  not  debar  the  minor  child  or  children  from  applying  for  and 
receiving  the  general  law  pension  from  the  date  of  the  soldier's  deaHh  to  the  date  at 
which  the  widow's  pension  under  the  act  of  Jnne  27,  1690,  commenced. 

Ametaivt    Secretary  John   M.  Reynolds    to    the    CommMoner  of   Pensiom^ 

January  16,  1897. 

I  have  carefully  considered  the  question  snbmitted  in  your  letter  of 
December  12,  1896,  relative  to  the  pensionable  status  of  Gertrude 
Bhoton,  minor  child  of  Marion  Rhoton,  deceased,  formerly  a  soldier  in 
Ck)mpany  B,  Thirteenth  Regiment  of  Indiana  Infantry. 

The  facts  in  the  case  are  as  follows  : 

The  soldier  was  discharged  from  service  September  5, 1866.  He  filed 
a  claim  for  pension  in  1889,  but  died  October  24,  1894,  without  securing 
its  allowance.  On  December  19,  1894,  his  widow  filed  a  claim  under 
the  act  of  June  27,  1890,  which  was  allowed  and  she  drew  pension 
under  said  act  from  December  19,  1894,  at  the  rate  of  $10  per  month 
(including  $2  per  month  on  account  of  the  child  Gertrude)  until 
Januar}'^  3,  1896  (when  said  child  attained  the  age  of  sixteen  yearsj. 
and  at  the  rate  of  $8  per  month  thereafter  until  she  died  on  the  4tfa  of 
May,  1896. 

On  January  12,  1896,  the  widow  filed  a  claim  for  pension  under  the 
general  law  which  does  not  appear  to  have  been  acted  upon  up  to  the  time 
of  her  death,  and,  in  fact,  has  not  been  formally  disposed  of  since. 

The  minor  child  filed  a  claim  under  the  general  law  on  June  9, 1896. 
The  question  submitted  by  you  is  whether,  assuming  the  death  of  the 
soldier  to  have  been  due  to  his  military  service,  the  minor  has  a  right 
to  prosecute  a  claim  for  and  receive  pension  under  the  general  law 
from  the  date  of  said  soldier's  death  up  to  the  date  at  which  the  widow 
commenced  to  draw  pension  under  the  act  of  June  27,  1890. 

Section  4702  of  the  Revised  Statutes  reads  as  follows : 

If  any  person  embraced  within  the  provisions  of  sections  forty-six  hundred  and  ninety- 
two  and  forty-six  hundred  and  ninety-three  has  died  since  the  fourth  day  of  Man'h. 
eighteen  hundred  and  sixty-one,  or  hereafter  dies  by  reason  of  any  wonnd,  injury,  or 
disease,  which,  under  the  conditions  and  limitations  of  such  sections,  would  have  entitled 
him  to  an  invalid  pension  had  he  been  disabled,  his  widow,  or  if  there  be  no  widow,  or 
in  case  of  her  death,  without  payment  to  her  of  any  part  of  the  pension  hereinafter 
mentioned,  his  child  or  children,  under  sixteen  years  of  age,  shall  be  entitled  to  receive 
the  same  pension  as  the  husband  or  father  would  liave  been  entitled  to  had  he  l)een 
t4)tally  disabled,  to  commence  from  the  death  of  the  husband  or  father,  to  continue  to  ^e 
widow  during  her  widowhood,  and  to  his  child  or  children  until  they  severally  \ 
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the  age  of  stzteen  yean,  and  no  longer;  and,  if  the  widow  remarry,  the  child  or  children 
shall  he  entitled  from  the  date  of  remarriage. 

The  amendments  to  the  foregoing  section  by  the  act  of  August  7, 
1882;  are  not  pertinent  to  our  present  consideration.  The  section,  as 
quoted,  provides  that  in  the  case  of  the  death  of  the  widow, 

without  payment  to  her  of  any  part  of  the  pension  hereinafter  mentioned, 

the  right  to  receive  such  pension  devolves  upon  the  child  or  children 
under  sixteen  years  of  age.  The  pension  "  hereinafter  mentioned ''  is 
obviously  the  pension  granted  to  the  widow  by  that  section  and  described 
therein  as 

the  same  pension  as  the  hushand  or  father  wonld  have  been  entitled  to  had  he  been 
totally  disabled,  to  commence  from  the  death  of  the  husband  or  father,  to  continue  to 
the  widow  during  her  widowhood  and  to  his  child  or  children  until  they  severally  attain 
the  age  of  sixteen  years,  and  no  longer. 

Was  the  pension  which  was  paid  to  the  widow  in  this  case  under  the 
act  of  Jane  27, 1890,  "any  part"  of  the  pension  provided  for  widows  by 
section  4702?  If  not  it  would  seem  that  the  right  to  claim  the  latter 
pension  vested  in  the  minor  upon  the  widow's  death. 

It  has  been  held  that  the  act  of  June  27, 1890,  is  in  pari  materia  with 
pension  laws  previously  enacted.  Being  in  pari  materia  they  must  be 
construed  together  as  if  they  constituted  one  act.  Their  various  pro- 
visions must  be  harmonized  and  made  to  operate  consistently  with  one 
another. 

But,  while  there  is,  so  to  speak,  only  one  pension  system,  of  which 
the  act  of  June  27,  1890,  is  a  part,  it  does  not  follow  that  a  person  can 
receive  thereunder  only  one  pension ;  and  that  if  he  receives  several 
grants  by  virtue  of  different  acts  Ihey  must  necessarily  be  considered  as 
part  payments  of  one  and'the  same  pension.  On  the  contrary,  the  law 
appears  to  distinctly  recognize  the  fact  that  the  same  person  may  be 
entitled  to  two  or  more  separate  and  distinct  pensions.  It  declares  that 
no  person  shall  receive 

more  than  one  pension  at  the  same  time,  *  *  *  but  that  any  pensioner  who  shall 
80  elect  may  surrender  his  certificate  and  receive,  in  lieu  thereof,  a  certificate  for  any 
other  pension  to  which  he  would  have  been  entitled  had  not  the  surrendered  certificate 
been  isBned. 

Thus  a  woman  who  lost  both  a  husband  and  a  son,  on  whom  she  was 
dependent  for  support,  in  the  service,  may  take  either  a  widow ^s  pension 
or  a  dependent  mother's  pension.  Having  taken  either,  she  may,  if  she 
80  desires,  relinquish  it  and  take  the  other,  and  it  is  clear,  I  think,  that 
the  payment  to  her  of  pension  as  a  dependent  mother  is  not  a  payment 
of  **any  part''  of  the  pension  due  her  as  widow. 

Pensions  under  the  act  of  June  27,  1890,  differ  from  those  under  the 
general  law  as  to  the  cause  for  which  they  are  allowed  and  as  to  the 
conditions  and  limitations  governing  rate,  date  of  commencement,  etc. 


Digitized  by 


Google 


420  DECISIONS   RELATING  TO   PENSIONS. 

They  are  essentially  diflfcrent  pensions.  I  am  nnable  to  see,  therefore, 
how  the  payment  of  one  can  be  regarded  as  payment  of  "  any  part "  of 
the  other. 

It  is  expressly  provided  in  the  act  of  Jnne  27,  1890,  that  nothing 
therein  contained  shall  be  so  construed  as  to  prevent  any  pensioner 
thereunder  from  prosecuting  a  claim  for  and  receiving  pension  "  under 
any  other  general  or  special  act."  The  legislative  intent  manifestly 
was  not  to  cut  off  or  impair  any  existing  pensionable  rights  but  to 
extend  those  rights  subject  to  the  proviso  that  no  person  should  receive 
more  than  one  pension  for  the  same  period. 

The  only  ground  upon  which  the  right  of  the  minor,  in  a  case  of 
this  kind,  to  prosecute  a  claim  under  the  general  law  can  be  denied  is 
that  the  intent  of  the  law  was  that  receipt  by  the  widow  of  any  pension 
should  operate  to  defeat  the  minor's  right.  But  the  language  of  the 
law  does  not  warrant  any  such  construction,  nor  is  any  foundation  for 
it  apparent  from  the  general  tenor  of  pension  legislation.  On  the  con- 
trary, the  general  intent  seems  to  be  that  whenever  the  right  of  the 
widow  to  claim  or  receive  pension  is  terminated  by  her  death  or  remar- 
riage it  shall  vest  in  the  soldier's  child  or  children  who  were  under 
sixteen  years  of  age  at  the  date  of  his  death. 

For  the  reasons  stated  I  am  of  the  opinion  that  the  minor  in  this 
case  has  a  right  to  apply  for  and,  ui>on  proving  the  soldier's  death  to 
have  been  due  to  the  service,  receive  pension  from  the  date  of  the  sol- 
dier's death  to  the  date  at  which  the  widow's  pension  under  the  act  of 
June  27,  1890,  commenced.  Such  pension  can  not  continue  beyond  the 
date  last  named,  as  there  is  no  authority  of  law  for  allowing  pension  to 
both  widow  and  minor  for  the  same  period.  There  can  be  but  one  pen- 
sion at  a  time  on  account  of  one  soldier.  The  papers  submitted  by  yon 
are  herewith  returned. 


8:riRVICB-GUNBOAT— WAR  YSSSEL-TRAKSPORTS. 

William  Evans. 

The  transport  Minnehaha  was  under  charter  by  the  Qnartermaster's  Department,  and  tiie 
crew  was  secured  and  paid  by  the  owners  of  the  vessel ;  and  claimant's  service  thereoo 
was  not  as  an  enlisted  man  in  military  or  naval  service  of  the  United  States,  and  be 
did  not  render  service  on  a  gunboat  or  war  vessel  of  the  United  States,  and  has  do 
title  to  pension  under  existing  law. 

Assistant  Secretary  John   M.  Reynolds    to    the   Commissioner    of   Pensiont, 

January  23,  1897, 

This  claimant  filed  a  declaration  (No.  1,178,766)  for  pension  June 
26,  1890,  under  the  general  law,  alleging  that  he  was  enrolled  on  Gov- 
ernment transport  Minnehaha  in  July,  1863,  without  giving  date  of  dii>- 
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charge;  that  while  on  duty  on  said  transport  plying  the  Mississippi 
River  he  contracted  diarrhea,  resulting  in  flux  and  partial  paralysis  of 
right  leg,  also  numbness  of  right  arm. 

His  claim  was  rejected  August  18,  1896,  on  the  ground  that  claimant 
was  never  in  the  United  States  military  or  naval  service,  as  shown  by 
the  records  of  the  War  Department. 

In  his  appeal,  filed  December  17,  1896,  he  contends  he  was  regularly 
paid,  as  he  supposed,  by  army  paymasters,  and  that  under  the  provi- 
sions of  sections  4692  and  4693,  Revised  Statutes,  he  is  entitled  to  the 
benefits  of  the  pension  laws. 

The  Quartermaster-General  of  the  War  Department  reported,  under 
date  of  July  23, 1896,  as  follows: 

William  Erans  is  not  reported  to  this  office  as  having  seryed  on  the  steamer  Minnehaha, 
as  that  vessel  is  shown  by  the  records  to  have  been  employed  nnder  charter  for  different 
periods  between  December  16,  1862,  and  March  5, 1865,  for  which  time  no  reports  of  her 
crew  were  rendered  to  this  office. 

Also,  on  the  29th  of  July,  1896,  the  Auditor  of  the  War  Department, 
in  reply  to  a  communication  from  your  Bureau,  reported  that — 

the  records  of  this  office  do  not  show  any  payments  made  to  this  claimant  for  aU^;ed 
service  on  said  vessel. 

It  is  thus  apparent  that  claimant  was  not  enlisted  in  the  military  or 
naval  service  of  the  United  States  in  any  capacity. 

The  transport  Minnehaha  on  which  he  alleged  service  was  employed 
under  charter,  and  the  crew  was  secured  and  paid  by  the  owners  of  the 
vessel  and  not  by  United  States  officers. 

The  first  subdivision  of  section  4693,  Kevised  Statutes,  names  as  a 
beneficiary  of  the  pension  laws 

any  enlisted  man,  however  employed  in  the  military  or  naval  service  of  the  United 
States,  etc.  * 

The  second  subdivision  of  the  same  section  includes  persons  not  regu- 
larly mustered, 

serving  npon  any  gnifboat  or  war  vessel  of  the  United  States,  etc. 

As  claimant  was  not  an  "enlisted  man''  in  the  military  or  naval 
service  of  the  United  States,  and  as  he  did  not  serve  on  a  "gunboat  or 
war  vessel  of  the  United  States,"  the  sections  of  the  Revised  Statutes 
referred  to  confer  no  benefits  in  his  case. 

The  claim  was  properly  rejected  on  the  ground  stated,  which  action 
is  hereby  affirmed. 
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dxsiioyalty-skction  4116,  revised  statutes. 

George  L.  Aenry. 

Claimant  while  a  prisoner  of  war  at  Salisbmy,  N.  C,  offered  to  enlist  in  the  Confederate 
army,  with  the  avowed  purpose  of  making  his  escape  to  i^e  Federal  army,  as  is  idiowo 
by  the  evidence,  was  never  actually  enlisted  nor  mustered  into  said  service,  bat  was 
subsequently  paroled,  when  he  returned  to  the  Union  army  and  served  therein  until 
mustered  out  in  May,  1865.  Under  the  circumstanoes  it  is  held  that  it  is  not  shown 
that  he  voluntarily  aided  or  abetted  the  late  rebellion  against  the  authority  of  the 
United  States,  and  his  ease  does  not  come  within  the  prohibition  of  section  4716. 
Revised  Statutes. 

Amstant  Secretary  John  M.   Reynolds   to   the    Commissioner  of  Penmn4^ 

January  28^  1897. 

Claimant,  late  of  Company  K,  Fifty-fourth  Pennsylvania  Infantry, 
filed  his  declaration  under  the  act  of  June  27, 1890  (No.  865,163),  on 
November  2,  1894.  The  claim  was  rejected  November  18,  1895,  on  the 
ground  that  claimant  voluntarily  rendered  service  in  the  Confederate 
States  army.  Additional  evidence  was  filed,  and  an  indorsement  on 
the  jacket  shows  that  such  evidence  was  not  considered  sufficient  to 
warrant  change  of  action.  An  appeal  is  now  filed  December  5,  1896, 
on  the  ground  of  error  in  law,  and  the  decision  of  the  Pension  Bureau 
is  based  upon  the  opinion  in  the  Rainey  appeal  (8  P.  D.,  77). 

The  prisoner  of  war  records  show  claimant  captured  at  Cedar  Creek 
October  19, 1864;  brought  to  Lynchburg  October  23, 1864;  sent  to  Salis- 
bury, N.  C,  November  4,  1864;  paroled  at  Northeast  Ferry,  N.  C, 
February  26,  1865.  He  was  transferred  to  Company  B,  Fifty-fourth 
Pennsylvania  Infantry,  in  February,  1865,  was  furloughed  for  thirty 
days,  returned  to  duty,  and  was  honorably  discharged  May  31,  1865. 
The  prisoner  of  war  records  contain  the  statement 

joined  the  rebel  army  while  a  prisoner  of  war  at  Salisbury,  N.  C. 

No  date  is  given. 

Claimant  swears  that  he  was  taken  to  Salisbury,  N.  C,  and  remained 
there  some  six  weeks;  that  thinking  he  might  have  a  chance  to  escape 
to  the  Union  .lines,  he,  with  others,  accepted  an  invitation  of  the  rebel 
authorities  to  enlist ;  that  they  were  taken  to  Florence,  N.  C,  and  kept 
there  for  some  six  weeks;  that  when  offered  enlistment  at  Salisbury  he 
stated  that  he  was  a  foreigner,  which  was  evidenced  by  the  fact  that 
he  could  speak  in  the  German  tongue,  but  when  at  Florence,  finding  he 
had  no  chance  of  escape,  he  acknowledged  that  he  wa«  a  Pennsylvanian, 
and  was  then  put  back  into  prison  and  kept  there  until  paroled.  The 
evidence  further  shows  that  but  three  of  claimant's  company  were  taken 
prisoners  at  Cedar  Creek,  one  of  them,  Lotzer,  dying  at  Salisbury.  The 
other  comrade,  Willoughby,  swears: 
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My  recoUectioD  is  very  dear  that  he  said  that  if  we  went  oat  with  them  we  oonld 
make  onr  escape  to  our  lines. 

Claimant  swears  that  he  never  joined  any  company  or  regiment,  never 
took  the  oath  of  allegiance,  hore  arms,  or  did  any  duty  whatever  in  the 
(Confederate  service. 

A  special  report  from  the  War  Department  discloses  the  fact  that  the 
record  of  enlistment  of  claimant  in  the  Confederate  service  is  taken  from 
what  is  known  as  the  Moses  Palmer  list,  which  was  a  record  kept  by 
one  Moses  Palmer,  of  Lynn,  Mass.,  purporting  to  contain  a  list  of  Union 
prisoners  of  war  who  enlisted  at  Salisbury,  N.  C. ;  that  said  list  is  unof- 
ficial, and  is  not  considered  authentic,  unless  the  same  is  confirmed  by 
some  other  record.  The  Confederate  record  shows  that  one  G.  L.  Henry 
was  enlisted  at  Florence,  N.  C,  December  10, 1864,  by  Lieutenant  Bar- 
rett, Second  Foreign  Legion,  Confederate  States  Army,  to  serve  three 
years,  and  was  reported  present  December  27,  1864.  The  War  Depart- 
ment states  that  it  can  not  be  determined  by  the  records  on  file  as  to 
whether  or  not  the  G.  L.  Henry  is  identical  with  claimant. 

Two  facts  are  clearly  apparent  upon  a  review  of  the  record :  First, 
that  tiie  War  Department  is  not  willing  to  hold  upon  the  record  that 
claimant  ever  enlisted  in  the  Confederate  army;  and,  second,  that  the 
Moses  Palmer  list  must  be  confirmed  by  some  other  record,  which  in 
the  case  at  bar  is  not  so  confirmed.  Claimant  can  not,  therefore,  be 
held  on  the  record  to  have  been  in  the  Confederate  service.  Now,  tak- 
ing into  consideration  the  record  as  it  appears  in  the  light  of  claimant's 
admissions,  and  looking  at  the  case  from  its  worst  side,  viz,  that  claim- 
ant was  actually  enrolled  in  the  Confederate  service,  how  does  it  affect 
his  status  ?  He  shows  by  the  testimony  of  the  only  comrade  possible 
(Lotzer  having  died  in  prison)  that  he  offered  to  enlist  for  the  express 
purpose  of  escape  to  the  Union  lines,  and  the  record  shows  that  he  was 
in  February,  1866,  paroled  as  a  prisoner  of  war.  It  would  certainly  be 
a  strange  procedure  for  the  Confederates  to  parole  into  the  Union  lines 
one  who  waa  an  enlisted  man  in  their  service.  The  fact  of  claimant's 
parole  is  strongly  corroborative  of  claimant's  version  of  the  affair,  that 
he  never  did  enlist  in  the  Confederate  service,  but  that  when  his  real 
identity  was  discovered  he  was  again  put  into  prison.  Why  should  he 
be  put  into  prison  and  held  as  a  prisoner  of  war  if  he  was  in  the  Con- 
federate service. 

I  held  in  the  Bainey  appeal  that  the  presumption  that  one  volunta- 
rily aided  and  abetted  the  rebellion  might  be  overthrown  by  proof  that 
it  was  the  intent  by  enlisting  to  escape  into  the  Union  lines. 

The  case  at  bar  is  a  much  stronger  case  than  the  one  cited,  for  in  the 
Kainey  case  claimant  did  not  return  to  the  Federal  army  until  the  war 
was  practically  over,  and  it  was,  moreover,  not  shown  under  what  cir- 
cumstances Rainey  returned  to  his  command ;  but  in  the  case  under 
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consideration  the  record  shows  that  claimant  was  paroled  into  the  Fed« 
eral  army  as  a  prisoner  of  war,  and  that  he  rejoined  his  command  and 
was  honorably  discharged  therefrom.  The  record  is  strongly  corrobo- 
rative of  claimant's  statements,  and  he  appears  to  have  furnished,  as  to 
his  intent  in  offering  to  enlist  in  the  Confederate  States  army,  all  the 
proof  of  which  the  case  is  susceptible.  He  endeavored  to  escape  to 
the  Union  lines  by  a  subterfuge,  and  when  he  found  escape  impossible 
admitted  his  identity,  and  was  again  imprisoned  until  paroled  a«  a  pris- 
oner of  war.  Cases  like  the  one  at  bar  must  be  judged  by  the  facts  and 
circumstances  surrounding  each  particular  case,  and  it  will  not  be  error 
in  passing  upon  this  claim  to  inquire  into  this  soldier's  past  military 
history. 

He  enlisted  in  the  Fifty-fourth  Pennsylvania  Volunteers  on  Novem- 
ber 29,  1861.  He  was  taken  prisoner  at  Little  Cacapon,  Va.,  October 
4, 1862 ;  was  paroled  by  the  Confederates  at  City  Point  November  30. 
1862 ;  was  wounded  in  the  right  hand  at  the  battle  of  Snickers  Gap, 
Va.,  July  18,  1864,  and  was  again  taken  prisoner,  as  above  recited,  at 
Cedar  Creek.  There  is  no  record  of  his  being  absent  from  the  dat«  of 
his  enlistment,  November  29,  1861,  nntil  his  discharge.  May  31,  1865, 
other  than  as  above  recited,  except  on  August  31,  1864,  he  was  on  vet- 
eran furlough.  I  am  convinced,  upon  a  careful  review  of  the  case,  that 
the  statement 

joined  the  rebel  army  while  a  prisoner  of  war  at  Salisbury,  N.  C, 

which  appears  to  emanate  from  a  private  record  not  accepted  as  authen- 
tic by  the  War  Department,  is  as  fully  explained  by  claimant  as  the 
facts  are  susceptible  of,  and  that  it  can  not  be  concluded  upon  the  evi- 
dence that  claimant  ever 

in  any  manner  voluntarily  engaged  in  or  aided  or  abetted  the  late  rebellion. 

The  most  that  can  be  said  is  that  while  a  prisoner  in  the  hands  of  the 
enemy  he  resorted  to  a  subterfuge  with  the  express  and  avowed  intent 
to  escape  to  the  Union  lines,  and  when  it  was  evident  to  him  that  the 
subterfuge  was  of  no  avail  he  admitted  his  identity  and  paid  the  pen- 
alty of  resorting  to  a  deception,  attempted  with  a  lawful  and  loyal  pur- 
pose. Claimant's  whole  military  history  is  strongly  in  his  favor,  and  I 
believe  that  he  has  proved  his  status  by  all  of  the  evidence  that  the 
ease  appears  to  be  susceptible  of. 

By  reason  of  the  above,  I  hold  that  claimant  does  not  fall  within  the 
prohibition  of  section  4716,  Revised  Statutes. 

The  action  appealed  from  is  reversed. 
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discharge— twenty-second  artici.e  of  war— mutineer. 
Mabgaketha  Arendes. 

1.  The  twenty-second  article  of  war  goes  to  the  measure  of  pnnishment  that  may  be 

inflicted  npon  a  mniineer,  but  does  not  go  to  a  question  of  dischai^e. 

2.  A  mutineer  may  be  discharged  under  the  fourth  article  of  war,  and  in  the  absence  of 

express  recitals  such  dischaige  is  not  equivalent  to  an  honorable  discharge,  for  a 
diachaige  may  not  be  technically  either  honorable  or  dishonorable.  (Op.  of  Judge 
Adv.  Gen.,  dated  March  21,  1892.)  Case  of  George  W.  Fleck  (7  P.  D.,  343)  reaf- 
firmed. 

Assistant    Secretary  John   M,   Reynolds   to  the    Commisswner    of  Pensions, 

January  SS,  1897. 

In  the  within  claim  (No.  631,783)  nnder  the  act  of  June  27,  1890, 
claimant  filed  her  application  on  April  11,  1896,  and  her  claim  was 
rejected  June  3,  1896,  on  the  ground  that  soldier  was  never  honorably 
discharged  from  the  service,  and  an  appeal  is  filed  December  17^  1896, 
alleging  error  in  law. 

It  is  admitted  that  soldier,  Frank  C.  Arendes,  late  of  Company  I, 
Fifth  Missouri  Cavalry,  was  discharged  or  mustered  out  on  September 
25,  1862,  in  pursuance  to  an  order  of  General  Schofield — 

by  reason  of  the  mntinotis  conduct  and  disaffection  of  a  majority  of  the  members  of  his 
oompany. 

The  appeal  herein  is  based  upon  two  propositions — first,  that  Article 
IV  of  the  Articles  of  War  provides  that — 

bo  discharge  shall  he  given  to  any  enlisted  man  before  his  term  of  service  has  expired, 
except  by  order  of  the  President,  the  Secretary  of  War,  the  commanding  officer  of  the 
department,  or  by  the  sentence  of  the  general  court-martial, 

and  that  the  twenty-second  article  of  the  Articles  of  War  provides — 

that  any  officer  or  soldier  who  begins,  exeontea,  oanses,  or  joins  in  any  mntiny  or  sedi- 
tion of  any  troop,  battery,  oompany,  party,  post,  attachment,  or  gnard  shall  suffer  death, 
4)r  snch  other  paniahment  as  the  conrt-martial  may  direct; 

that  by  reason  of  the  foregoing  the  power  to  punish  or  discharge  in 
case  of  mutiny  is  taken  away  from  all  persons  and  is  vested  solely  in  a 
court-martial.  The  second  issue  is  based  upon  the  proposition  that 
a  discharge  from  the  service  must  either  be  honorable  or  dishonorable. 
It  can  not  be  both,  nor  can  it  be  a  compromise  between  them,  and  in 
order  to  have  been  a  dishonorable  discharge  this  man  must  necessarily 
have  been  tried  by  a  court-martial  and  convicted  of  the  offense  charged. 
It  is  readily  seen  that  the  second  proposition  is  necessarily  dependent 
upon  the  soundness  of  the  first,  which  is,  in  short,  that  no  power  but  a 
court-martial  can  discharge  a  soldier  for  mutiny,  and  this  under  Article 
XXII  of  the  Articles  of  War. 
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The  fault  of  attorney's  argument  rests  upon  the  fact  that  he  proposes 
to  read  into  the  said  article  of  war  the  word  "discharge,"  when  there 
is  no  authority  for  such  an  interpolation.  The  article  in  question  sim- 
ply goes  to  the  infliction  of  the  death  penalty,  "or  such  other  punish- 
ment as  the  court-martial  shall  direct,"  in  the  case  of  a  mutineer.  It 
goes  wholly  to  the  measure  of  punishment  that  may  be  inflicted  upon 
a  mutineer  and  not  to  the  question  of  discharge.  But  in  the  case  at 
bar  the  question  is  neither  one  of  punishment  nor  measure  of  punish- 
ment. It  is  simply  one  of  discharge,  the  reason  for  such  discharge 
being  mutiny  on  the  part  of  claimant's  husband.  Article  IV  provides 
who  may  discharge  a  soldier  before  his  term  of  enlistment  has  expired, 
and  Article  XXII  provides  the  measure  of  punishment  that  a  court- 
martial  may  inflict  upon  a  mutineer.  The  Government,  through  its 
ofiicials,  did  not  attempt  to  punish  soldier  for  mutiny.  That  phaae  of 
the  subject  does  not  appear  to  have  been  entertained.  The  proper  offi- 
cials did,  however,  by  Special  Field  Orders,  No.  1,  headquarters  District 
of  Missouri,  dated  September  20, 1862,  discharge  soldier,  and  the  proper 
official  had  authority  to  so  discharge  him  under  Article  IV. 

The  attorney  herein  cites  the  Nessel  appeal  (7  P.  D.,  196)  and  claims 
that  the  Secretary  admits  therein  that  a 

discharge  for  mutiny,  iasaed  under  conditions  identical  with  this  case,  is  not  a  dishon- 
orable disohaige, 

and  asks  how  it  can  be  concluded  otherwise  than  that  if  a  discharge  is 
not  dishonorable  it  must  be  honorable.  The  query  may  be  answered 
by  quoting  the  words  of  the  Judge- Advocate-General,  as  used  in  the 
Bulger  case,  and  dated  March  21,  1892 : 

There  is,  however,  a  discharge  which  is  not  honorable  nor  in  its  technical  sense  dis- 
honorable. In  this  class  is  the  summary  discharge  before  expiration  of  terra  of  service 
of  the  enlisted  man  who  by  some  fault  of  his  has  disqualified  himself  to  fulfill  his  obli- 
gations to  the  United  States.  *  *  ^  In  fact,  it  is  now  reoognized  that  there  is  a  kind 
of  discharge  which  is  neither  '* honorable''  nor  '^ dishonorable,"  bat  mnst  bedaastfied 
by  itself. 

The  principles  herein  stated  were  promulgated  by  Circular  No.  9, 
1893,  Headquarters  of  the  Army,  and  were  affirmed  by  the  Acting  Sec- 
retary of  War. 

It  is  accordingly  held  that  the  fact  that  soldier  was  not  tried  by  a 
court-martial  is  not  pertinent  to  the  issue  herein,  he  having  been  dis- 
charged under  the  fourth  article  of  war,  and  that  such  discharge  was 
not  an  honorable  discharge  by  reason  of  the  holding  in  the  Bulger  case. 
The  opinion  in  the  Fleck  appeal  (7  P.  D.,  343),  which  embraces  the  last 
issue  discussed  herein,  is  hereby  reaffirmed. 

The  action  appealed  from  is  affirmed. 
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attobneyship-appsals* 

John  Smith  (claimant). 

J.  H.  Shepakd  &  Co.  (attorneys). 

Where  a  claim  onder  the  act  of  June  27^  1890,  has  been  rejected  and  the  attorney  therein 
fails  to  appeal  another  attorney  who  filed  a  new  declaration  after  said  rejection  may 
he  recognized  for  the  purpose  of  entering  an  appeal  from  the  rejection  of  the  first 
claim,  though  he  had  no  specific  power  of  attorney  to  appear  in  such  rejected  claim, 
for  the  reason  that  being  the  attorney  in  the  second  claim,  it  was  his  duty  to  secure 
allowance  of  pension  from  the  earliest  date  to  which  claimant  was  entitled. 

Assistant    Secretary  John   M.   Reynolds   to   the    Commissioner   of  PensionSy 

January  30,  1897. 

J.  H.  Shepard  &  Co.,  of  Oakland,  Cal.,  December  23, 1896,  appealed 
in  the  matter  of  recognition  in  the  claim  (No.  846,707)  for  pension 
under  the  act  of  Jane  27,  1890,  of  John  Smith. 

April  8, 1895,  the  claim  was  rejected  npon  the  ground  of  no  ratable 
disability.  John  Wedderburn,  of  Washington,  D.  C,  the  attorney  of 
record,  was  notified  of  this  action  on  May  9,  1895,  but  he  took  no  fur- 
ther action. 

The  appellant  October  3,  1895,  filed  a  new  declaration,  and  on  Sep- 
tember 25,  1896,  entered  an  appeal  from  the  action  of  the  Bureau  of 
April  8,  1895,  rejecting  the  original  claim. 

They  have  been  denied  recognition  upon  the  ground  that  said  power 
gave  them  no  rights  in  the  original  claim ;  hence  this  appeal. 

In  the  case  of  Thomas  Bean  (7  P.  D.,  527)  rules  were  laid  down  oper- 
ating to  unite  claims  filed  under  the  second  section  of  the  act  of  June 
27,  1890,  in  behalf  of  a  soldier.  The  only  exception  to  these  rules  is 
founded  upon  absence  of  notice  to  attorneys  entitled  to  the  require- 
ments of  the  case.  So  far  has  this  unity  of  claims  been  carried  that  in 
the  case  of  Patrick  McEneany  (8  P.  D.,  206)  upon  reissue  to  correct 
date  of  allowance  of  pension  a  fee  was  denied  Harvey  Spalding  &  Sons 
upon  the  ground  that  as  they  were  allowed  a  fee  on  the  original  issue 
they  were  not  on  said  reissue  entitled  to  another,  as  the  obligations  of 
the  original  attorney  devolved  upon  them  to  perform,  as  also  his  serv- 
ices inured  to  their  benefit. 

So  where  the  Bureau  failed  to  notify  attorneys  when  entitled,  it  was 
held  that  claims  filed  by  different  attorneys  in  behalf  of  the  same  indi- 
vidual under  the  act  of  June  27,  1890,  may  not  unite;  and  where  an 
attorney  complied  with  the  rules  he  would  be  entitled  to  a  fee  upon 
reissue  to  correct  date  of  commencement  of  pension,  he  not  having  been 
allowed  a  fee  on  any  other  issue.  (See  case  of  John  T.  Clark,  commu- 
nication of  January  10, 1897.) 

If  pension  be  allowed  in  this  case  it  would  then  come  within  the 


Digitized  by 


Google 


428  DECISIONS   RELATING   TO   PENSIONS. 

class  enumerated  in  the  act  of  Congress  approved  March  6, 1896,  which 
provides  that  under  the  conditions  arising  upon  the  allowance  of  this 
claim  pension  shall  commence  from  the  date  of  filing  the  original  decla- 
ration if  it  he  determined  that  a  ratable  degree  of  disability  then  existed. 
So  in  view  of  that  act  it  must  be  admitted  that  the  action  of  rejection 
in  this  case  under  its  present  condition  is  not  final,  and  that  pension 
may  be  allowed  to  commence  from  the  filing  of  the  original  declaration. 

It  is  incumbent  upon  the  appellant  to  obtain  the  allowance  of  pension 
at  the  earliest  date  to  which  the  claimant  is  entitled,  and  he  is  at  liberty 
to  accomplish  this  either  by  prosecuting  the  pending  claim  to  adjudica- 
tion and  then  file  an  application  for  rerating  or  enter  an  appeal  from  the 
action  rejecting  the  original  claim.  If  an  appeal  should  result  in  the 
allowance  of  the  claim,  his  services  would  be  completed  and  he  would 
perform  all  that  his  contract  requires  of  him. 

The  appellant  has  seen  fit  to  enter  an  appeal  from  the  action  of 
rejection  of  April  8,  1895.  I  am  of  the  opinion  that  he  has  been  duly 
authorized  by  the  claimant  to  do  so,  and,  furthermore,  that  he  should 
be  recognized  for  that  purpose. 

For  the  foregoing  reasons  the  action  of  the  Bureau  is  overruled. 


BEPBNDENCE-ACT  JUNE  87,  1890-MEAKS  OF  SUPPORT. 

Abigail  Zuern  (widow). 

A  widow  possessed  of  a  principal  sum  of  $3,200,  from  whioh  she  derives  an  income  of 
$23  monthly,  is  not  within  the  terms  of  the  third  section  of  the  act  of  June  27, 1890. 
Gases  of  Lewis  (6  P.  D.,  294)  and  Klein  (7  P.  D.,  278)  cited  and  followed. 

Amstant    Secretary  John   M,   Reynolds   to    the    Commissioner  of  Pensions^ 

January  SO,  1897, 

This  is  an  appeal,  filed  December  9,  1896,  from  the  rejection,  March 
6,  1896,  of  a  claim  (No.  561,943)  under  the  act  of  June  27,  1890,  by  the 
widow  of  Daniel  Ziiem,  late  of  Company  F,  One  hundred  and  fourth 
Pennsylvania  Infantry,  a  declaration  having  been  filed  October  14, 1892. 

It  is  admitted  by  claimant  that  she  is  possessed  of  property  worth 
$3,200,  which  yields  an  income  of  823  a  month,  but  it  is  contended  that 
this  sum  is  not  sufficient  for  her  maintenance,  she  being  over  75  years 
of  age  and  feeble. 

The  law  does  not  accord  one  a  sufficient  sum  for  maintenance;  it  does 
not  accord  one  a  support ;  it  allows  a  specified  sum  if  certain  conditions 
precedent  are  shown,  prominent  among  which  are  that  claimant  is  with- 
out other  means  of  support  than  her  daily  labor.  A  strict  construction 
of  this  statute  would  make  it  incumbent  to  hold  that  if  one  had  any 
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income  whatever  outside  of  the  proceeds  of  her  daily  labor  she  would 
not  be  entitled  to  the  benefits  of  the  act  of  June  27,  1890.  It  is  not 
and  has  not  been  believed  that  such  was  the  intent  of  Congress.  In 
the  Lewis  appeal  (6  P.  D.,  294)  my  predecessor  held: 

Where  the  inoome,  aside  from  the  proceeds  of  daily  labor,  is  a  comparatively  SDiall 
and  insignificant  part  of  the  iiecessary  expenses  of  living  it  should  not  be  taken  into 
account. 

In  applying  the  rule  thus  laid  down,  I  held  in  the  Klein  appeal 
(7  P.  D.,  278)— 

that  when  a  widow  is  shown  to  have  an  income  considerably  in  excess  of  the  pension 
provided  by  the  third  section  of  said  act  from  sources  independent  of  her  daily  labor 
she  does  not  occupy  a  pensionable  status  thereunder. 

I  believe  that  the  two  quotations  cited  express  the  intent  of  Congress 
as  near  as  such  intent  can  be  gathered  from  the  act,  and  consequently 
hold  that  claimant  is  not  entitled  to  the  benefits  of  the  act  in  question. 

The  action  appealed  from  is  affirmed. 


I17CItEASE~HEL.PL.ESS  MINOR-ACT  JUNE  «7,  1890-COMMENCEMENT. 

Sarah  L.  Zimmerman  (widow). 

1.  During  the  life  of  a  widow  pensioner,  who  has  not  remarried,  no  minor  has  any  pen- 

sionable rights,  and  the  only  allowance  that  can  be  made  on  account  of  a  helpless 
minor  under  the  act  of  June  27,  1890,  in  such  a  case,  is  the  continuance  of  the  $2 
increase  to  the  widow,  and  she  alone  can  apply  for  and  obtain  ii 

2.  Commencement  of  increase  of  a  widow's  pension  on  account  of  an  insane  or  helpless 

minor  must  be  from  the  date  of  filing  a  proper  application  by  the  widow,  and  can 
not  date  from  the  filing  of  a  power  of  attorney  from  the  widow. 

Assistant  Secretary  John  M.   Reynolds    to   the    Commissioner  of   PensionSy 

January  SO,  1897. 

Pension  was  granted  in  1890,  under  the  general  law,  to  Sarah  L. 
Zimmerman  as  widow  of  William  H.  Zimmerman,  late  of  Company  C, 
First  Ohio  Heavy  Artillery,  by  certificate  No.  277,916.  The  pension 
commenced  from  September  12,  1877,  with  increase  for  five  minor  chil- 
dren. Of  these  children  Amanda  B.  was  the  oldest,  and  became  sixteen 
years  of  age  April  19,  1882.  Under  an  application  filed  April  1,  1896, 
the  increase  of  $2  per  month  on  account  of  said  child,  Amanda  B.,  has 
been  continued  to  the  widow  from  that  date,  by  virtue  of  the  proviso 
to  the  third  section  of  the  act  of  June  27, 1890,  said  child  being  imbecile, 
deformed,  and  permanently  helpless. 

An  appeal  filed  December  28,  1896,  by  T.  W.  Tallmadge,  attorney, 
contends  that  this  continuance  of  increase  on  account  of  said  helpless 
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minor  should  have  commenced  from  an  earlier  date.  The  basis  of  this 
contention  is  as  follows :  A  power  of  attorney  from  the  widow  pensioner 
to  said  attorney  was  filed  May  16,  1894,  in  which  it  was  stated  that  an 
application  had  been  filed  by  her,  through  him,  October  8, 1892,  for  the 
purpose  of  having  the  increase  on  account  of  the  helpless  minor  paid 
to  her,  and  this  power  of  attorney  was  filed  for  the  purpose  of  having 
said  attorney  prosecute  that  claim.  It  is  contended  in  the  appeal  that 
the  $2  per  month  increase  should  be  paid  from  the  date  of  filing  that 
power  of  attorney.  It  is  not  claimed  that  such  increase  should  be  paid 
from  October  8,  1892,  when  the  application  is  allied  to  have  been 
filed,  because  the  attorney  had  been  informed  by  the  Bureau  that  such 
application  had  not  been  found  on  file,  or  of  record  therein,  and  that 
fact  seems  to  have  been  acquiesced  in  as  conclusive  against  paying  pen- 
sion from  that  date.  But  it  is  urged  that  the  power  of  attorney  wai* 
sufficient  to  show  the  desire  and  intention  of  the  widow  to  claim  the 
increase,  and  to  justify  paying  the  same  from  the  date  of  filing  said 
power  of  attorney  even  though  the  formal  application  could  not  be 
found. 

A  further  fact  in  the  case  is  this :  That  an  application  by  the  help- 
less child  herself  was  filed  September  22,  1894,  asking  the  payment  to 
her  of  the  $2  per  month  increase,  in  pursuance  of  the  provisions  of  the 
statute.  But  this  claim  was  rejected  on  the  ground  that  the  child  had 
no  title,  the  widow  being  alive,  unmarried ,  and  a  pensioner,  and  entitled 
to  all  pension  on  account  of  said  child.  It  is  urged  in  the  appeal  that, 
if  the  date  of  filing  the  power  of  attorney  may  not  be  t<aken  as  the  time 
of  commencement  of  the  increase,  then  this  application  by  the  helpless 
child,  which  makes  all  essential  averments,  is  a  sufficient  basis  for 
allowance  of  said  increase,  and  payment  should  commence  from  the 
date  of  filing  the  same. 

Respecting  these  contentions  of  the  appeal  the  following  statement, 
signed  by  the  Chief  of  the  Board  of  Review,  gives  the  position  of  the 
Bureau  thereon : 

The  action  appealed  from  is  adhered  to. 

The  records  of  the  Bureau  fail  to  show  that  an  application  was  filed  by  the  widow, 
October  8,  1892,  for  continuance  of  the  |2  increase  on  aooount  of  the  helpless  minor. 
Tlie  paper  filed  May  16,  1894,  is  a  simple  power  of  attorney,  acknowledged  before  a 
proper  officer  but  not  sworn  to,  and  in  the  absence  of  an  existing  foimal  dedamtion 
there  is  nothing  for  it  to  rest  on  or  act  upon. 

The  paper  filed  September  22,  1894,  is  a  claim  for  minor's  pension,  executed  by  the 
minor  herself,  and  this  was  properly  rejected  because  the  widow  was  living,  a  pensioner 
and  not  remarried. 

During  the  life  of  the  widow  pensioner,  not  remarried,  no  minor  has  any  pensionable 
rights.  The  only  allowance  that  could  be  made  on  account  of  a  helpless  minor  is  the 
continuance  of  the  $2  increase,  and  this  is  appurtenant  to  the  widow's  title,  and  she 
only  cau  apply  for  and  obtain  it.  The  paper  filed  April  1,  1896,  is  a  proper  applieation 
by  the  widow  pensioner  for  the  increase,  and  it  was  properly  recognized  by  allowance 
of  the  sapplemental  certificate  at  $2  per  moMth. 
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This  statement  is  a  proper  determination  of  the  merits  of  the  appeal 
on  the  facts  in  the  case.  The  statute  itself  (the  proviso  of  the  third 
section  of  the  act  of  June  27, 1890)  declares  that  the  increase  on  accoant 
of  a  helpless  minor  may  be  paid  to  the  widow  from  the  date  of  filing  an 
application  therefor  by  her.  No  application,  filed  October  8,  1892,  as 
alleged,  having  been  found  of  record,  that  date  can  not,  of  course,  be 
considered  in  commencing  such  payment.  The  power  of  attorney  can 
not  by  any  stretch  of  construction  be  considered  an  application,  or  be 
made  the  basis  for  commencing  the  payment.  And  the  application  by 
the  helpless  child  can  not  be  taken  as  a  substitute  for  an  application 
by  the  widow,  who  only  is  entitled.  As  well  might  an  application  by 
any  other  person  be  considered  suflBcient,  to  say  nothing  of  the  doubt 
of  the  competency  of  said  child  to  make  an  application  at  all,  in  view  of 
her  condition,  as  shown  by  medical  examination. 

The  application  of  the  widow,  filed  April  1,  1896,  is  the  only  paper 
on  which  payment  of  the  increase  could  be  properly  made.  There  is 
no  doubt  of  the  correctness  of  the  action  of  the  Bureau  in  the  prem- 
ises. The  appeal  is  therefore  overruled  as  without  force  or  legal  foun- 
dation. 


PBACTICE— RATES-DISABII.ITY. 

Charles  Yokel. 

1.  Kule  6  of  the  second  division  of  the  rales  of  practice  has  no  application  to  cases  where 

the  rate  fixed  is  the  resnlt  of  jad^ment  on  the  evidence,  hnt  was  only  designed  to 
apply  to  errors  patent  on  the  face  of  the  record  and  which  would  be  natnrally  cor- 
rected by  the  Gommissioner  of  Pensions  when  his  attention  was  called  to  the  error 
by  the  claimant. 

2.  The  evidence  in  this  case  fairly  shows  that  claimant  is  so  disabled  as  to  entitle  him 

to  the  maximum  rate  allowed  by  section  2  of  the  act  of  June  27, 1890,  and  that  said 
condition  existed  at  date  of  filing  his  application,  November  8,  1895. 

Assistant   Secretary  John    M.   Reynolds  to    the    Commissioner  of   Pensions^ 

.     January  SO,  1897. 

Claimant;  by  his  attorneys,  on  January  2,  1897,  appealed  from  the 
action  of  your  Bureau  of  August  15,  1896,  rejecting  so  much  of  his 
claim  (Certificate  No.  415,304)  filed  November  8,  1895,  under  section  2 
of  the  act  of  June  27,  1890,  as  was  based  upon  piles,  rupture  of  left 
side,  and  debility  from  age  on  the  ground  of  *^no  disability^'  and  rating 
him  but  $8  per  month  for  rheumatism  and  disease  of  heart. 

The  contention  of  claimant  is  that  as  he  is  rated  $8  for  rheumatism 
under  the  old  law,  and  as  his  disabilities  claimed  under  the  act  of  June 
27,  1890,  include  other  material  disabilities,  he  is  entitled  to  more  than 
$8  per  month  under  said  act. 
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Your  Bureau  contends  that  the  case  should  be  dismissed  under  rule 
6,  second  division  of  rules  of  practice,  as  his  claim  under  the  act  of 
June  27,  1890,  has  been  adjudicated  at  $8  per  month,  the  same  rate  he 
is  now  receiving  under  the  old  law,  and  that  election  by  claimant  was 
requested,  but  that  instead  of  electing  he  did  nothing,  while  his  attor- 
neys, without  having  presented  the  facts  before  your  Bureau  with  a 
view  to  reconsideration,  appeal  from  the  rating  under  the  act  of  June 
27,  1890. 

I  am  of  the  opinion  that  more  is  involved  in  this  appeal  than  the 
mere  question  of  rating,  viz,  your  rejection  of  so  much  of  his  claim  as 
was  based  upon  piles,  rupture  of  left  side,  and  debility  from  old  age. 
But  independent  of  this  question,  it  may  be  stated  as  a  general  proposi- 
tion that  rule  6  of  second  division  of  the  rules  of  practice,  which  pro- 
vides that — 

if,  upon  the  issue  of  certificate  of  pension,  the  applicant  claims  that  error  exists  as  to 
the  rate  of  his  pension,  he  should  present  the  facts  to  the  Bareau  of  Pensions,  and  an 
api>eal  will  not  be  entertained  in  snch  cases  until  after  adverse  action  thereon  has  been 
taken  by  said  Bureau, 

was  never  intended  to  apply  except  in  cases  of  such  errors  of  rating  as 
were  patent  upon  their  face  and  which  would  naturally  be  corrected  by 
the  Commissioner  of  Pensions  upon  his  attention  being  called  to  the 
error.  In  such  cases  it  is  but  justice  to  the  Commissioner  to  have  his 
attention  called  to  error  by  the  claimant,  and  he  be  given  the  opportu- 
nity to  make  the  necessary  correction  before  the  Secretary  of  the  Interior 
be  called  upon  to  pass  upon  the  question  on  appeal.  It  is  also  to  the 
interest  of  claimant  in  securing  the  prompt  action  of  your  Bureau,  and 
thus  avoid  the  unnecessary  expense  and  time  of  an  appeal. 

But  where  the  determination  of  the  rate  is  the  result  of  judgment  on 
the  evidence,  and  not  merely  the  result  of  a  clerical  mistake,  the  rule 
has  no  application  and  was  not  designed  to  apply. 

The  appeal  will,  therefore,  be  considered  on  its  merits. 

It  appears  from  the  records  of  the  case  that  claimant,  who  was  in 
receipt  of  an  old-law  pension  at  $8  on  account  of  rheumatism  and  result- 
ing disease  of  heart  and  injury  to  left  testicle  of  service  origin,  filed  his 
application  for  pension  under  the  provisions  of  section  2  of  the  act  of 
June  27,  1890,  on  November  8,  1896,  in  which  he  alleged  that  he  was 
totally  disqualified  from  earning  a  support  by  manual  labor  by  reason 
of  rheumatism,  disease  of  heart,  piles,  rupture  of  left  side,  and  debility 
from  age.  He  was  medically  examined  under  said  application  by  the 
board  at  Chicago,  111.,  May  18,  1896,  when  the  board  reported  his  pulse 
rate  as  84 ;  respiration,  18;  temperature,  98^;  height,  5  feet  2J  inches; 
weight,  155  pounds,  and  age,  67  years.  They  report  as  iio  rheumatism 
that  they  find  crepitus  in  shoulder,  wrist,  and  knee  joints ;  left  leg 
measures  16  inches;   right  leg,  14i  inches;    right  arm  measures  12 
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inches  J  left  arm,  11 J  inches;  stiffness  of  knee  and  shoulder  joints; 
iinahle  to  raise  his  right  arm  above  his  head ;  pain  in  lumbar  regions 
upon  bending  back ;  unable  to  touch  floor  with  finger  tips ;  no  enlarge- 
ments of  joints.  They  report  as  to  condition  of  heart  that  the  area  of 
cardiac  dullness  is  3  by  4  inches ;  apex  beat  located  1  inch  below  left 
nipple,  purring  murmur,  terminating  vith  first  sound  and  best  heard 
1  inch  below  left  nipple ;  slight  (i^dema  of  lower  limbs. 

.They  also  report  varicocele  of  left  side  of  scrotum,  mass  the  size  of 
an  English  walnut;  sight  ^V^  improved  with  glasses  to  f ^;  claimant 
feeble ;  marked  general  debility;  and  they  certify  that  he  is  so  disabled 
from  rheumatism  and  general  debility  as  to  be  incapable  for  the  per- 
formance of  manual  labor.  They  found  no  evidence  of  piles  or  rupture 
and  no  evidence  of  vicious  habits.  This  board  rate  him  }  |  for  rheuma- 
tism, ^  for  disease  of  heart,  j\  for  disease  of  eyes,  -^  for  varicocele,  and 
tV  for  general  debility. 

Claimant  was  discharged  from  his  first  service  April  19,  1862,  from 
Judiciary  Square  Hospital,  Washington,  D.  C,  on  surgeon's  certificate 
of  disability  for  chronic  rheumatism,  and  although  he  reentered  the 
service  as  a  member  of  Company  K,  Fourth  New  York  Cavalry,  he 
was  soon  transferred  to  Company  H,  Eighteenth  Regiment  Veteran 
Reserve  Corps,  where  he  served  until  honorably  discharged,  July  25, 
1865.  His  rheumatism  has  continued  since  discharge  and  he  has  been 
pensioned  therefor  since  date  of  discharge. 

Dr.  Schmidt  testified  April  28,  1893,  that  he  had  treated  claimant  for 
the  last  six  years  for  rheumatism,  and  that  he  was  then  not  able  to  do 
any  labor  at  all;  that  he  was  getting  worse  and  his  eyesight  was  failing. 
In  a  former  affidavit,  in  1892,  he  testified  to  claimant's  disabled  condi- 
tion for  the  last  six  years,  and  that  he  was  not  able  to  do  any  work 
and  never  would  be. 

Edward  Ord  and  John  Hawkes  testify  in  an  affidavit  filed  in  1894 
that  they  had  known  claimant  for  the  past  fourteen  years,  during  which 
time  he  had  not  been  able  to  earn  a  support  by  manual  labor  by  reason 
of  being  crippled  with  rheumatism ;  that  he  is  often  compelled  to  use 
crutches  and  always  a  cane  in  order  to  get  around,  and  that  he  com- 
plained of  a  complication  of  troubles. 

Dr.  Charles  Eberlein,  in  1887,  and  Dr.  Frank  E.  Maxham,  in  1888, 
testified  to  having  treated  claimant  since  1880  and  1885,  respectively, 
and  to  his  inability  to  perform  manual  labor.  Other  witnesses  testify 
to  claimant's  disabled  condition  and  good  habits. 

The  medical  examinations  since  1888  tend  to  show  a  constant  increase 
of  his  disabled  condition. 

I  am  of  the  opinion  that  the  evidence  in  this  case  fairly  shows  that 
claimant  is  so  disabled  as  to  entitle  him  to  the  maximum  rate  allowed 
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by  section  2  of  the  act  of  June  27, 1890,  and  that  said  condition  existed 
at  date  of  filing  his  application,  November  8,  1895,  and  the  action 
appealed  from  is  accordingly  reversed. 

The  papers  in  the  case  are  herewith  returned. 


mrsteu— section  4698,  revised  statutes. 

Eliza  Taylor  (widow). 

Under  section  4693,  Revised  Statutes,  master  into  the  United  States  service  is  not  < 

tial,  but  enlistment  and  employment  in  one  or  other  of  the  branches  of  the  aerTiee 
named  in  said  section  are  sufficient;  and  the  records  herein  showing  that  this  cbiim~ 
ant  was  enlisted,  received  from  the  Government  an  outfit  of  clothing,  was  returned 
for  discharge,  and  was  honoitibly  discharged  on  a  snrgeon's  certificate  of  disability, 
it  is  held  that  he  is  within  said  section. 

Assistant  Secretary    John  M.   Reynolds   to    the    Commissioner   of  Pensions^ 

December  22,  1896, 

Appellant  filed  a  claim  (No.  583,784)  for  pension  under  the  old  law 
October  7,  1893,  as  the  widow  of  Henry  Taylor,  late  of  Company  K. 
Ninety-sixth  United  States  Colored  Infantry. 

Her  claim  was  rejected  October  5,  1895,  on  the  ground  that  the  sol- 
dier was  not  in  the  United  States  service  as  alleged,  from  which  action 
an  appeal  was  taken  October  27,  1896,  contending  that  soldier  enlisted 
April  18,  1865,  as  shown  by  his  discharge  certificate  on  file  in  the  case, 
and  was  discharged  May  30,  1865. 

The  War  Department  reported  that  soldier's  name  was  not  found  on 
the  rolls  of  Company  K  of  said  regiment,  but  did  appear  on  a  descrip- 
tive list  of  men  forwarded  for  said  regiment,  dated  May  12,  1866, 
showing  enrollment  April  18, 1865;  that  his  name  was  not  taken  up  on 
the  rolls  of  the  regiment,  and  the  entire  entry  relating  to  him  on  said 
descriptive  roll  is  canceled,  and  that  surgeon's  certificate  of  disability 
on  file  shows  him  discharged  May  30,  1865.  That  Department,  also, 
states  that  said  soldier  is  not  regarded  as  having  been  in  the  Ninety- 
sixth  United  States  Colored  Infantry,  for  the  reason  that  no  record  has 
been  found  of  his  muster  into  the  service  in  that  regiment,  and  invited 
attention  to  the  fact  that  it  was  stated  on  his  discharge  certificate  that 
he  was  rejected  by  the  mustering  officer. 

Paragraph  1,  section  4693  of  the  Revised  Statutes  of  the  United 
States,  in  naming  the  beneficiaries  under  section  4692,  Revised  Stat- 
utes, provides  as  follows: 

Any  officer  of  the  Army,  including  rognlara,  volnnteere,  and  militia,  or  any  officer  in 
the  Navy  or  Marine  Corpe,  or  any  enlisted  man,  however  employed,  in  the  milituy  or 
naval  service  of  the  United  States,  or  in  its  Marine  Corps,  whether  regolarly  mnslered 
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or  not,  disabled  by  reason  of  any  woand  or  injary  received  or  disease  contracted  while 
in  the  service  of  the  United  States  and  in  the  line  of  daty. 

It  will  be  observed  that  a  muster  into  the  military  or  naval  service 
of  the  United  States,  or  its  Marine  Corps,  is  not  a  necessary  require- 
ment under  the  above-quoted  paragraph  of  section  4693,  Revised  Stat- 
utes, but  an  enlistment  and  employment  in  one  of  the  above-named 
branches  of  the  service  is  a  necessary  requirement. 

The  record  of  the  War  Department  shows  that  soldier  was  enlisted 
by  Capt.  C.  G.  Pullman,  of  the  Ninety-sixth  United  States  Colored 
Infantry,  at  Mobile,  Ala.,  April  18,  1865,  to  serve  three  years,  and  was 
discharged  from  said  regiment  May  13, 1866,  at  Mobile,  Ala.,  on  account 
of  valvular  disease  of  the  heart ;  also  that  he  had  been  furnished  with 
the  following  articles  of  clothing : 

1  cap $1.00 

1  blouse 4.00 

1  pair  tronsers 4.75 

2  shirts,  $2.32 4.64 

2  pair  drawers,  $1.60 3.20 

1  pair  boots 2.70 

2  pair  stockings,  48  cents. 96 

1  wool  blanket 7.00 

1  robber  blanket 4.40 

All  the  evidence  furnished  by  the  records  of  the  War  Department 
is  consistent  with  the  allegations  of  appellant,  and  tend  to  establish 
employment  of  the  soldier  in  the  military  service  of  the  United  States; 
although  he  may  not  have  been  regularly  mustered  or  assigned  to  any 
particular  organization. 

It  is  not  at  all  probable  that  the  soldier  would  have  been  furnished 
food  and  clothing  and  granted  an  honorable  discharge  from  the  military 
service  if  he  had  never  been  employed  therein. 

I  am,  therefore,  of  the  opinion  that  your  position  in  regard  to  the  sol- 
dier's enlistment  and  service  is  untenable,  and  for  the  reasons  expressed 
in  this  opinion  your  action  is  reversed. 


beimbubsbmicnt-fbarrd  and  mistakk-overpaymbnt. 

Alexander  C.  F.  Knoop. 

Where  pension  has  been  allowed  in  ignorance  of  some  fact  which,  when  brought  to  light, 
resnlts  in  the  pensioner's  name  being  dropped  from  the  roll,  and  it  appears  that  the 
failure  to  ascertain  such  fact  before  allowance  was  not  due  to  any  fraudulent  con- 
cealment on  the  part  of  the  claimant,  but  to  a  want  of  proper  diligence  on  the  part 
of  the  officials  of  the  Pension  Bureau,  and  the  fact  referred  to  when  ascertained  does 
not  necessarily  or  certainly  establish  error  in  the  allowance,  the  erroneousness  of 
such  action  being  only  a  matter  of  opinion  or  judgment,  it  is  held  that  there  was 
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not  sach  a  '' mistake  of  fact"  as  will  warrant  the  Bureau  in  withholding  payment 
of  pension  due  under  another  claim  in  order  to  recover  the  amount  paid  on  the  for- 
mer allowance. 

Assistant  Secretary  John    M,   Reynolds   to  the    Commissioner  of   Pensions, 

February  S,  1897. 

The  appellant,  Alexander  C.  F.  Knoop,  late  of  Battery  G,  Fifth 
United  States  Artillery,  filed  his  original  application  for  pension  ander 
the  general  law  on  the  23d  of  July,  1890,  alleging  that  he  was  enlisted 
in  Company  G,  Fifth  United  States  Artillery,  November  1,  1885,  and 
discharged  June  24,  1889,  and  that  while  a  member  of  said  organiza- 
tion, about  the  month  of  December,  1886,  he  contracted  epilepsy;  also 
that  in  the  fall  of  1888  he  incurred  a  rupture  on  the  left  side  while 
on  drill.  He  further  alleged  that  he  served  in  Company  B,  Fifteenth 
United  States  Infantry,  from  October  13,  1875,  to  October  12,  1880,  and 
in  the  United  States  Marine  Corps  from  October  25,  1880,  to  October 
24,  1885. 

Your  Bureau  in  September,  1890,  obtained  from  the  War  Department 
a  report  of  his  service  in  the  Fifteenth  and  Fifth  Artillery,  but  neg- 
lected to  obtain  from  the  Navy  Department  a  report  of  his  service  in 
the  Marine  Corps. 

The  record  of  his  army  service  showing  that  he  was  disabled  by  and 
discharged  on  account  of  epilepsy  originating  in  the  line  of  duty,  and 
satisfactory  evidence  of  the  continuance  of  said  disease  having  been 
furnished,  he  was,  by  a  certificate  issued  March  25,  1891,  granted  a 
pension  for  epilepsy  at  the  rate  of  $12  per  month,  commencing  from 
the  date  of  filing  his  application. 

On  the  25th  of  April,  1891,  he  filed  an  application  for  additional  pea* 
sion  on  account  of  certain  other  disabilities,  including  an  injury  of  the 
left  ankle. 

In  the  adjudication  of  this  claim  a  call  was  made  upon  the  Navy 
Department  for  the  record  of  his  service  in  the  Marine  Corps.  The 
report,  which  was  furnished  September  2,  1891,  showed  that  during  his 
said  service  in  the  Marine  Corps  he  was  under  treatment  for  more  than 
two  years  for  syphilis  in  its  various  manifestations.  Thereupon  the 
case  was  referred  to  the  Medical  Referee,  who  gave  an  opinion  that  the 
epilepsy  for  which  pension  had  been  allowed  was  of  syphilitic  origin. 

In  October,  1892,  the  name  of  the  pensioner  was  dropped  from  the 
rolls  on  the  ground  that  his  disability  was  the  result  of  syphilis  not 
contracted  in  the  line  of  duty. 

On  the  25th  of  August,  1894,  a  certificate  was  issued  to  allow  him  a 
pension.  All  pension  under  this  certificate  has  been  withheld  to  reim- 
burse the  Government  for  the  amount  paid  under  the  former  certificate 
on  account  of  epilepsy. 
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From  the  action  withholding  the  pension  for  the  pur{>OBe  stated  an 
appeal  was  taken  June  16,  1896,  the  contention  being  that  as  the  pen- 
sion for  epilepsy  was  not  obtained  by  fraud  or  allowed  through  mistake, 
the  pension  under  the  new  certificate  can  not  under  the  decisions  in 
force  be  withheld. 

It  is  well  settled  that  the  cases  in  which  accruing  pension  may  be 
withheld  in  order  to  reimburse  the  Government  for  erroneous  payments 
are  limited  to  cases  in  which  such  erroneous  payments  were  the  result 
of  either  fraud  on  the  part  of  the  pensioner  or  a  mistake  of  fact  in  the 
adjudication.  (See  case  of  Norman  Davis,  8  P.  D.,  288,  and  cases  therein 
cited;  also  opinion  of  Assistant  Attorney-General,  6  P.  D.,  297.) 

There  is  nothing  to  show  that  this  appellant  practiced  any  fraud  in 
the  prosecution  of  his  claim  for  pension  on  account  of  epilepsy.  He 
did  not  conceal  the  fact  that  he  had  served  in  the  Marine  Corps  prior 
to  his  service  in  the  Fifth  United  States  Infantry.  It  can  not  be  pre- 
sumed that  he  was  familiar  with  the  effects  of  syphilis  on  the  different 
organs  and  tissues  of  the  body.  The  presumption  is  that  he  believed 
the  all^ation  he  made,  that  the  disability  on  account  of  which  he 
claimed  x>ension  was  contracted  in  the  line  of  duty. 

The  question  to  be  considered,  then,  reduces  itself  to  this:  Was  the 
allowance  of  pension  for  epilepsy  the  result  of  a  ^^ mistake  of  fact"  in 
the  adjudication  of  the  claim? 

The  adjudication  was  made  in  ignorance  of  the  fact  that  the  claimant 
had  had  syphilis.  It  may  be  assumed  that  if  that  fact  had  been  known 
the  pension  would  not  have  been  allowed.  To  that  extent  the  allow- 
ance was  the  result  of  a  mistake  of  fact.  But  primarily  it  was  due  to 
an  error  of  judgment  on  the  part  of  the  adjudicating  officers  in  failing 
to  make  a  call  for  evidence,  the  data  for  which  had  been  furnished  them. 
In  this  respect  the  case  is  similar  to  that  of  Mary  Chryst  (  8  P.  D.,  242), 
which  was  before  me  on  appeal  on  the  10th  of  August,  189(>.  Mrs, 
Chryst  was  originally  pensioned  as  a  dependent  mother  under  the  "gen- 
eral law."  Subsequently  new  evidence  came  into  the  case  showing  that 
the  soldier  had  not  contributed  to  her  support  for  several  years  before 
his  death.  On  the  basis  of  that  evidence  her  name  was  dropped  from 
the  rolls  to  take  effect  from  March  3,  1887.  No  fraud  was,  however, 
imputed  to  the  claimant.  In  February,  1896,  she  was  granted  a  pen- 
sion under  the  act  of  June  27,  1890.  It  was  ordered  that  payment  of 
the  latter  pension  should  be  suspended  until  the  Government  had  been 
reimbursed  for  the  amount  paid  on  the  former  allowance.  In  reversing 
that  action  I  said : 

At  first  blush  it  would  seem  that  the  allowance  of  pension  on  the  basis  that  soldier 
had  contributed  to  claimant's  support,  when  it  wa^  afterwards  learned  that  this  was  not 
true,  was  a  mistake  of  fact,  but  properly  considered  it  was  a  mere  failure  to  ascertain  a 
fact,  the  result  of  nn  insufficiency  of  evidence  const itutin«c  eiror  <^f  judgment.  (.Mary 
Chryst,  8  P,  D.,  242.) 
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The  courts  have  held  in  numerous  instances^  though  the  rule  is  not 
uniform,  that  money  paid  under  a  mistake  of  fact  which  the  payor  had 
the  means  of  knowing,  if  he  had  exercised  due  diligence,  can  not  be 
recovered.  (Union  Sav.  Ass.  v,  Kehlor,  7  Mo.  App.,  158;  Neal  v.  Reed, 
7  Baxter  (Tenn.),  333 ;  Gooding  v.  Morgan,  37  Me.,  419 ;  Wood  v.  Pat- 
terson, 4  Md.  Ch.,  336 ;  Warner  v.  Daniels,  W.  and  M,  (U.  S.  C.  C,  1st 
cir.),  vol.  1,  p.  90.) 

In  the  case  now  under  consideration  not  only  could  the  fact  that  the 
claimant  had  had  syphilis  have  been  readily  ascertained,  but  the 
evidence  of  that  fact  was  actually  in  the  possession  of  the  Govern- 
ment (though  not  in  the  Pension  Bureau)  at  the  time  the  claim  was 
adjudicated. 

Another  point  to  be  noted  is  that  the  unknown  fact  when  discovered 
was  not  one  which  necessarily  or  conclusively  established  error  in  the 
allowance.  It  was  merely  new  evidence  to  be  considered.  The  final 
conclusion  reached  was  that?  the  payment  of  pension  for  epilepsy  was 
erroneous  for  the  reason  that  said  disease  was  believed  to  be  a  result  of 
syphilis.  But  no  one  will  contend  that  the  pathological  connection 
between  said  diseases  was  an  established  fact  or  was  proved  beyond  a 
doubt.  It  was  simply  affirmed  as  a  matter  of  judgment  or  expert  opin- 
ion, and  while  I  do  not  question  the  correctness  of  that  opinion  I  deem 
it  proper  to  call  attention  to  evidence  showing  that  there  were  other 
possible  causes  for  the  appellant's  epilepsy  besides  syphilis. 

The  War  Department  records  show  that  he  was  treated  in  hospital 
from  March  17  to  April  2,  1886,  for  "contused  wound  of  scalp,  left  pari- 
etal portion,  severe,  caused  by  a  club  in  a  fight  not  in  line  of  duty.'' 

A  board  of  surgeons  of  this  citj',  by  whom  he  was  examined  March 
14,  1895,  stated  in  their  certificate: 

The  alleged  cause  of  epilepsy  is  a  blow  on  the  head  received  in  l^SG,  ExaminatioD 
of  the  head  shows  a  depression  of  external  table  two-thirds  as  large  as  a  silver  quarter 
over  coronal  suture  on  the  left  side  of  head,  and  over  the  depression  isnn  indistinct  linear 
cicatrix. 

The  medical  records  show  that  he  was  in  hospital  at  various  times 
from  August  11,  1886,  up  to  the  date  of  his  discharge,  for  vertigo  and 
hemicrania,  and  that  on  the  31st  of  August,  1887,  and  at  various  times 
afterwards,  he  was  treated  for  epilepsy.  The  medical  records  set  forth 
that  the  vertigo,  hemicrania,  and  epilepsy  were  incurred  in  the  line  of 
of  duty. 

Medical  examinations  made  since  he  became  an  applicant  for  pension 
have  failed  to  reveal  any  signs  of  syphilis  except  a  scar  on  the  penis. 
The  surgeon  in  charge  of  the  Soldiers'  Home,  Washington,  D.  C,  under 
date  of  December  13,  1891,  states,  after  detailing  the  fact  of  .appellant's 
treatment  for  epilepsy  at  various  times  during  the  period  from  October 
1,  1890,  to  December  4,  1891,  that  he  has  had  no  symptoms  of  syphilis 
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since  his  admission  to  the  Home,  and  that  there  is  uo  iudicatiGn  that  it 
is  a  factor  in  liis  present  disabilities. 

In  an  opinion  rendered  January  8,  1897,  in  the  case  of  John  Gordon 
(Docket  No.  30,924)  the  Medical  Referee  says : 

While  the  pathology  of  epilepey  is  not  fally  understood,  yet  medical  authorities  are 
agreed  in  concluding  that  it  is  dae  to  some  disease,  either  functional  or  organic,  of  the 
cerebral  centers,  and,  as  Ziemssen  remarks,  ''may  be  developed  altogether  spontaneously 
without  any  inducing  influences  whatever  at  present  known." 

It  must  be  apparent  from  the  foregoing,  I  think,  that  the  origin  of 
the  epilepsy  is  involved  in  some  doubt.  It  is  not  and  can  not  be  proved 
as  a  fact ;  consequently  the  vital  question  in  the  whole  case — the  ques- 
tion whether  this  appellant  has  received  pension  to  which  he  was  not 
entitled  under  the  law — is  one  of  opinion  or  judgment  merely  and,  of 
course,  one  as  to  which  there  may  arise  differences  of  opinion.  I  can 
not  find  from  the  recorded  decisions  that  this  Department  has  ever 
asserted  the  right  to  recover  pension  paid  in  a  case  of  this  kind,  and  it 
seems  to  me  that  the  same  considerations  which  forbid  recovery  in  case 
of  a  payment  resulting  from  erroneous  judgment  upon  the  evidence  wOl 
also  forbid  it  where  the  erroneousness  of  the  payment  is  not  a  matter 
of  certainty  but  of  judgment  upon  the  evidence. 

For  reasons  above  stated  I  am  of  the  opinion  that  your  action  with- 
holding payment  under  the  certificate  issued  August  25,  1894,  for  the 
purpose  of  obtaining  reimbursement  for  pension  held  to  have  been 
erroneously  paid  under  the  certificate  issued  March  25,  1891,  was  with- 
out authority  of  law  and  contrary  to  the  policy  of  the  Department.  Said 
action  is  overruled,  and  you  are  respectfully  requested  to  direct  the 
pension  agent  to  pay  all  pension  due  under  the  new  certificate. 


limitation— acckujed  pension— act  march  «,  1805. 

Mariah  E.  Brown  (widow). 

The  act  of  March  2, 1895,  was  intended  to  govern  the  allowance  and  payment  of  accrued 
pension  in  all  claims  of  deceased  applicants  adjudicated  subsequent  to  September  28, 
1892,  without  regard  to  whether  the  applicant  died  before  or  after  that  date. 

Assietant   Secretary    John   M,   Reynolds    to   the    Commissioner  of  Pensions^ 

February  5,  1897, 

It  appears  from  the  papers  in  this  case  that  Mariah  E.  Brown,  widow 
of  Richard  B.  Brown,  formerly  a  soldier  in  Company  I,  One  hundred 
and  forty-sixth  Illinois  Infantry,  filed  an  application,  No.  498,407,  for 
pension  under  the  act  of  June  27,  1890,  on  January  6,  1891,  and  died 
April  8,  1892,  while  the  claim  was  still  pending,  leaving  three  children 
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by  the  soldier  under  sixteen  years  of  age.  The  claim  was  rejected  by 
your  Bureau  on  April  22, 1896,  upon  the  ground  that  the  widow's  death 
having  occurred  prior  to  September  28,  1892,  the  minor  children  were 
not  entitled  to  complete  the  claim  under  the  provisions  of  the  act  of 
March  2,  1895.  An  appeal  was  taken  June  15,  1896. 
The  act  of  March  2,  1895,  reads  as  follows : 

Be  it  enacted  by  the  Senate  and  House  of  BepresewtoHves  of  the  United  States  of  Amerien 
in  Congress  assembled^  That  from  and  after  the  28th  day  of  September,  eighteen  hundred 
and  ninety-two,  the  aocraed  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  anj 
peraon  entitled  to  a  pension  having  an  application  therefor  pending,  and  whetiier  a  cer- 
tificate therefor  shall  issue  prior  or  subsequent  to  the  death  of  such  person,  shall,  in  the 
case  of  a  person  pensioned  or  applying  for  pension  on  account  of  his  disabilities  or  serv- 
ice, be  paid,  first,  to  his  widow;  second,  if  there  is  no  widow,  to  his  child  or  children 
under  the  age  of  sixteen  years  at  his  death;  third,  in  case  of  a  widow,  to  her  minor  chil- 
dren under  the  age  of  sixteen  years  at  her  death.  Such  accrued  pension  shall  not  be 
considered  a  part  of  the  assets  of  the  estate  of  such  deceased  poson,  nor  be  liable  for  the 
payment  of  the  debts  of  said  estate  in  any  case  whatsoever,  but  shall  inure  to  the  sole 
and  exclusive  benefit  of  the  widow  or  children.  And  if  no  widow  or  child  snrvive  such 
pensioner,  and  in  the  case  of  his  last  surviving  child  who  was  such  minor  at  his  death, 
and  in  case  of  a  dependent  mother,  father,  sister,  or  brother,  no  payment  whatsoever  of 
their  accrued  pension  shall  be  made  or  allowed  except  so  much  as  may  be  neoeasar}'  to 
reimburse  the  person  who  bore  the  expense  of  their  last  sidcness  and  burial,  if  they  did 
not  leave  sufficient  assets  to  meet  such  expense.  And  the  mailing  of  a  pension  check, 
drawn  by  a  pension  agent  in  payment  of  a  pension  due,  to  the  address  of  a  pensioner, 
shall  constitute  payment  in  the  event  of  the  death  of  a  pensioner  subsequent  to  the  exe- 
cution of  the  voucher  therefor.  And  all  prior  laws  relating  to  the  payment  of  aocraed 
pension  are  hereby  repealed. 

Prior  to  the  passage  of  that  act  the  law  governing  the  payment  of 
accrued  pension  was  contained  in  section  4718  of  the  Revised  Statute?. 
The  construction  of  that  section  had  not  been  uniform,  but  for  many 
years  it  was  held  by  the  Pension  Bureau  to  authorize  the  payment  of 
accrued  pension  to  the  widow  or  the  minor  children  (under  the  age 
of  sixteen)  of  any  pensioner,  or  applicant  for  pension  of  whatever  claf^s. 
whether  invalid,  widow,  minor,  or  dependent  relative.  A  question 
having  arisen  as  to  the  correctness  of  that  construction,  the  matter 
was  considered  at  great  length  by  Assistant  Secretary  Bussey  on  Sep- 
tember 28,  1892,  in  the  case  of  the  minors  of  Richard  Martin  (6  P.  D., 
107),  and  it  was  then  held  that  section  4718  provided  for  the  allowance 
of  accrued  pension  to  the  widows  and  children  of  the  deceased  invalid 
pensioners  (or  claimants)  only. 

Ou  March  2,  1895,  Congress  passed  the  act  above  quoted,  which 
repealed  section  4718,  the  repeal  taking  effect  from  September  28, 1892, 
the  date  of  Assistant  Secretary  Bussey 's  ruling.  The  intent  of  the  act 
clearly  was  to  leave  all  adjustments  and  payments  of  accrued  pension 
made  prior  to  September  28,  1892,  undisturbed,  but  to  establish  a  new 
rule  to  govern  all  adjustments  and  payments  of  such  pension  after  that 
date.     If  makes  no  difference  when  the  claim  was  filed,  or  when  the 
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applicant  for  pension  died.  The  only  question  is  when  was  the  claim 
adjudicated.  If  prior  to  September  28,  1892,  then  the  law  governing 
was  4718  Eevised  Statutes;  if  subsequent  to  September  28,  1892,  then 
the  law  governing  was  the  act  of  March  2,  1895. 

In  the  case  now  under  consideration  the  effect  of  the  act  has  evi- 
dentlj'^  been  misunderstood.  The  date  of  the  widow's  death  is  wholly 
immaterial.  When  the  case  was  taken  up  for  adjudication  by  your 
Bureau  on  April  22,  1896,  there  was  no  law  in  existence  relative  to  the 
payment  of  accrued  pensions,  except  the  act  of  March  2,  1895,  which 
act  declares  that  in  case  of  the  death  of  a  widow  pensioner  or  claimant, 
the  accrued  pension  to  the  date  of  her  death  shall  be  paid  to  her  minor 
children  under  the  age  of  sixteen  years  at  her  death 

My  attention  has  been  called  to  the  decision  of  February  15,  1896,  in 
the  case  of  Zena  Robinson,  which  appears  to  have  been  made  the  basis 
of  your  action  in  this  case.  Language  in  the  body  of  said  decision 
seems  to  justify  such  action,  but  it  was  not  so  intended.  The  Robinson 
decision,  in  so  far  as  it  conflicts  with  the  views  above  expressed,  is 
hereby  overruled. 

The  rejection  of  the  case  at  bar  is  set  aside  and  readjudication 
directed. 


DECI.ARATIONS-INSANITY-PRACTICK. 

Simon  P.  Eaves. 

Since  the  filing  of  a  sapplemental  declaration  is  a  condition  precedent  to  allowance  for 
a  disability  not  alleged  in  first  declaration,  but  found  ou  medical  examination,  the 
failure  to  file  such  supplemental  declaration  is  fatal  to  the  claim. 

Amstant  Secretary  John  M.    Reynolds    to    the    Commissioner  of   Pensions, 

February  5,  1897. 

On  January  14, 1893,  Jacob  Sherman,  as  committee  of  Simon  P.  Eaves, 
late  of  Company  D,  Thirteenth  Regiment  New  York  Heavy  Artillery, 
through  P.  J.  Lockwood,  attorney,  of  Waahington,  D.  C,  filed  a  decla- 
ration under  the  act  of  June  27,  1890,  alleging  therein,  as  a  basis  for 
pension,  disability  from  ague,  rheumatism,  and  disease  of  heart. 

On  January  18, 1895,  W.  W.  Oxx,  of  Hornellsville,  N.  Y.,  filed  another 
declaration  under  the  act  of  June  27,  1890,  signed  by  mark  by  Simon 
P.  Eaves,  in  which  he  alleges  that  he  was  honorably  discharged  at 
Camp  Hooker,  Va.,  on  or  about  January  8,  1863,  by  reason  of  wounds 
received  at  the  battle  of  Fair  Oaks,  Va. 

In  this  declaration  no  causes  of  disability  are  specifically  set  forth, 
the  general  allegation  being 

that  he  is  totally  unable  to  earn  a  living  by  mauaal  labor,  and  is  wholly  incapacitated 
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for  any  bosineas  or  work ;  that  said  disabilities  are  not  due  to  vie  ions  habits,  and,  are  to 
the  best  of  his  knowledge  and  belief,  permanent;  that  he  is  a  pensioner  nnder  Certificate 
No.  220,627,  old  law;  ♦  *  *  that  his  post-office  address  is  Willard  St  Hospital, 
Seneca  County,  N.  Y. 

On  February  19,  1895,  the  soldier  was  examined  by  Dr.  Charles  B. 
Osborne,  of  Waterloo,  N".  Y.,  who  reported  his  heart,  lungs,  and  skin 
as  normal,  and  tongue  coated.  Dr.  Osborne  added  in  the  certificate* 
that  the  claimant  was  so  violently  insane  that  it  was  impossible  to  make 
any  thorough  examination. 

The  soldier  died  June  15,  1895.  His  claim  was  rejected  August  22. 
1896,  on  the  ground  that  a  ratable  disability  under  the  act  of  Jane 
27,  1890,  was  not  shown  from  the  causes  alleged.  As  no  causes  were 
alleged  in  the  declaration  signed  by  the  soldier  by  mark,  filed  January 
18,  1895,  it  must  be  presumed  that  "the  causes  alleged,"  the  absence  of 
which  was  made  the  ground  for  rejection,  refer  to  the  "fever  and  ague, 
rheumatism  and  heart  disease,"  alleged  as  causes  in  the  declaration  filed 
January  14,  1893,  by  Jacob  Sherman,  as  committee  for  the  claimant. 

An  appeal  was  filed  on  September  26, 1896,  contending,  first,  that  the 
application  filed  January  14,  1893,  by  guardian  or  "committee"  was 
actual  notice  to  the  Commissioner  of  Pensions  that  the  soldier,  in  who(«e 
behalf  the  application  was  made,  was  insane,  and  rendered  a  special 
allegation  to  that  effect  unnecessary;  and,  second,  that  if  a  supplemen- 
tal application  specifically  alleging  insanity  was  necessary,  it  was  the 
duty  of  the  Commissioner  to  call  for  the  same  during  the  lifetime  of  the 
soldier,  and  having  failed  to  do  so,  he  ought  not  after  the  claimant's 
death  to  have  rejected  the  claim  upon  the  ground  stated. 

This  claim,  which  was  under  the  act  of  June  27,  1890,  was  finally 
adjudicated  and  rejected  on  August  22,  1896. 

On  the  6tli  of  March,  1896,  Congress  enacted  a  law,  whicli  provided 
that  pension  under  the  act  of  June  27,  1890,  shall  commence  from  date 
of  filing  the  original  application,  provided  the  claimant  has  proved,  or 
shall  prove,  that  a  pensionable  disability  then  existed, 

anything  iu  any  law  or  ruling  of  the  Department  to  the  contrary  notwithstanding. 

On  June  17,  1896,  in  the  claim  of  James  J.  Durkee  (8  P.  D.,  152), 
construing  the  effect  of  said  act,  I  laid  down  certain  rules  to  govern  you 
in  respect  of  June  27,  1890,  claims.  The  fourth  of  these  rules  provides 
that — 

if  certain  disabling  causes  are  alleged  in  the  original  or  any  other  subsequent  declnration 
and  not  fonnd  upon  examination,  or,  being  found,  do  not  produce  a  pensionable  disabil- 
ity, but  others  are  found  which  produce  or  contribute  to  an  inability  to  earn  a  support 
by  manual  labor,  and  it  is  susceptible  of  pi-oof  that  the  unalleged  causes  existed  -when 
the  first  declaration  was  filed,  the  claimant  shall  be  notified  of  his  right  to  file  a  new 
application  to  cover  such  unallege<l  causes. 

The  chiimant  was  a  pensioner  under  the  general  law  under  certificate 

Digitized  by  VjOOQIC 


DECISIONS   RELATING   TO    PENSIONS.  443 

issued  September  17,  1888.  The  papers  of  the  general-law  claim  and 
those  of  the  claim  under  the  act  of  June  27,  1890,  were  consolidated, 
and  the  evidence  in  both  claims  was  necessarily  before  your  Bureau 
continuously  from  the  time  of  filing  the  claim  under  the  act  of  June 
27,  1890. 

The  evidence  in  the  consolidated  claims  showed — 

First.  That  the  soldier  had  been  admitted  to  the  Buffalo  (N.  Y.)  State 
Asylum  for  the  Insane  on  October  27,  1885,  suffering  from  acute  mania 
and  was  discharged  on  April  3,  1886.  (See  aflBdavit  of  Dr.  J.  B.  Ander- 
son, executed  December  16,  1889.)  . 

Second.  That  on  June  6,  1888,  he  was  partially  insane  and  had  been 
to  Buffalo  for  treatment,  and  that  his  disability  had  not  been  prolonged 
or  aggravated  by  vicious  habits.  (See  medical  examination  of  said  date, 
by  Olean  (N.  Y.)  board  of  examining  surgeons.) 

Third.  That  previous  to  being  taken  to  the  asylum  on  account  of 
insanity  he  was  a  man  of  good  habits,  and  his  disabilities  were  not  due 
to  any  bad  or  vicious  habits.  (See  affidavit  of  Dr.  J.  R.  Marlatt  of 
June  13,  1895,  who  says  he  has  known  soldier  for  thirty  years  and  for 
seventeen  years  lived  his  near  neighbor.) 

Fourth.  The  affidavit  of  Dr.  Charles  T.  Sanborn  of  June  5, 1895,  shows 
that  the  soldier  who  has  been  under  his  care  since  February  1,  1895, 
was  then  an  inmate  of  Willard  State  Hospital,  and  had  been  since  July 
2,  1892,  suffering  from  incurable  dementia  and  wholly  disabled  from 
doing  any  labor  since  January  14,  1893. 

Fifth.  That  on  September  6,  1892,  a  copy  of  the  record  of  supreme 
court  for  Steuben  County,  N.  Y.,  showing  that  on  May  14,  1892,  Jacob 
Sherman  was  appointed  committee  of  the  claimant,  a  lunatic,  was 
approved  by  your  Bureau,  and  sent  to  the  United  States  pension  agent. 

Sixth.  That  on  proof  that  the  committee  was  dead  on  October  27, 
1894,  the  United  States  pension  agent  was  directed  by  your  Bureau, 
under  authority  of  act  of  Congress  approved  August  8,  1882,  to  make 
future  payments  to  Susannah  D.  Eaves,  wife  of  the  insane  invalid  pen- 
sioner, under  the  general  law,  which  payment  continued  to  be  made  to 
her  up  to  the  date  of  the  soldier's  death,  June  15,  1895. 

Seventh.  The  certificate  of  examination  of  Dr.  Charles  B.  Sanborn, 
of  Waterloo,  N.  Y.,  dated  February  19,  1895,  shows  that  the  claimant, 
aged  51  yeare,  was  then  an  inmate  of  the  Willard  Asylum  for  the 
Insane,  and  that  records  of  that  institution  show  that  on  July  2,  1892, 
he  was  admitted  to  that  asylum,  transferred  from  Buffalo  State  Hos- 
pital for  the  Insane  on  a  certificate  dated  April  30,  1890 ;  that  he  has 
been  continuously  insane  since  his  first  attack  when  he  was  23  years  of 
age.    His  case  was  diagnosed  as 

dementia  with  homicidal  tendencies.     He  does  not  know  where  he  is  or  what  is  going 
on  about  him;  has  wild  expression  in  eyes;  nt  times  is  very  violent;  threatens  to  kill 
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any  one  about  him;  mutters  to  himself  continually;  is  married;  has  no  children;  caiue 
of  insanity  unascertained. 

The  fact  of  insanity  being  established,  its  continuaiice  is  to  be  piv- 
sumed  until  that  presumption  is  rebutted  by  evidence  of  recovery. 

It  is,  therefore,  patent  that  there  was  proof  in  this  case  to  show  a 
pensionable  degree  of  disability  from  unalleged  causes,  which  ought  to 
have  been  suflBcient  to  cause  a  call  from  your  Bureau  for  a  supplemen- 
tal declaration  after  the  medical  examination  of  February  19,  1895,  and 
before  the  claimant's  death  on  June  15, 1895,  under  the  practice  in  vogue 
even  before  the  act  of  March  6,  1896,  and  the  rules  in  the  Durkee  case 
laid  down  on  June  17,  1896;  and  the  words  ''habits  intemperate-'  in 
the  medical  certificate  of  February  19,  1895,  should  not,  in  my  judg- 
ment, have  been  given  sufficient  weight  to  defeat  such  a  claim,  because 
that  statement  is  rebutted  by  other  evidence  from  competent  witnesses 
who  were  intimate  acquaintances  and  neighbors,  and  because  if  the  man 
was  continuously  insane  for  28  years  until  he  died,  and  the  cause  of  the 
insanity  was  unascertained,  a  presumption  that  such  insanity  was  due 
to  vicious  habits  would  be  violent  and  untenable. 

But  the  benefit  to  be  derived  from  the  act  of  March  6, 1896,  and  from 
the  decision  in  the  Durkee  case  not  only  was  conditioned  upon  the  fil- 
ing of  "  a  new  and  amended  declaration,"  but  it  came  too  late  to  be  of 
serviceable  avail  in  this  case ;  and  though,  under  the  instructions  in 
the  case  of  Charles  J.  Bryant,  which  immediately  preceded  the  hohling 
in  the  Durkee  case,  your  Bureau  had  ample  authority  to  notify  the 
claimant  to  file  another  declaration  to  cover  the  unalleged  insanity  at 
any  time  between  the  finding  of  the  medical  examination  held  on  Fel*- 
ruary  19, 1895,  and  June  15, 1895,  when  the  claimant  died,  the  fact  that 
no  such  declaration  was  filed  during  the  claimant's  life  defeats  the  claim, 
inasmuch  as  such  filing  is  a  condition  precedent  to  an  allowance  of  th*- 
claim: 

I  am,  therefore,  constrained  upon  these  considerations  alone  to  su>- 
tain  the  rejection  of  the  claim. 


PRACTICE— MEDICAL.  AND  LEGAL.  ACTION. 

Lydia  a.  Green  (widow). 

The  statement  on  the  face  brief  by  the  legal  reviewer  that  the  claim  is  rejected  on  the 
ground  that  "the  canse  or  causes  of  soldier's  death  can  not  be  traced  to  his  militan 
service"  is  error.  It  should  appear  what  disease  or  diseases  were  fonnd  to  exi*t 
"which  are  accepted  as  of  service  origin,  and  the  question  as  to  the  pathological  ton- 
nection  between  such  diseases  and  the  cause  of  soldier's  death  should  be  subniitteti 
to  the  medical  division  for  action.  If  no  disability  is  shown  to  have  been  inourreJ 
in  the  senice  it  should  so  appear  in  the  rejection. 
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Aifslstant  Secretary   John   M.   Beynolda   to   the    Commissioner   of   Pensioju^ 

February  5,  1897. 

Appeal  from  the  rejection  of  the  above-cited  claim  was  filed  October 
1,  1896,  by  C.  E.  Foote,  attorney.  Upon  a  report  from  your  Bureau  to 
the  effect  that  said  attorney  was  not  entitled  to  recognition  in  said  claim 
the  appeal  was  dismissed  November  30,  1896.  Later,  or  on  December 
4,  1896,  the  attorney  filed  a  receipt  from  your  Bureau  for  a  power  of 
attorney  which  had  been  filed  by  him  September  28,  1896,  and  at  the 
same  time  filed  a  motion  for  reconsideration  of  the  appeal.  These 
papers  having  been  referred  to  you  January  9,  1897,  for  a  report,  they 
are  returned  with  the  statement  that  the  power  of  attorney  was  on  file 
at  the  time  the  appeal  was  entered,  but  could  not  be  found  until  very 
recently. 

This  report  and  the  power  of  attorney  establishes  Mr.  Footers  author- 
ity to  make  the  appeal,  and  the  issue  now  reverts  to  the  original  conten- 
tion of  said  appeal,  which  is  that  the  action  of  the  Bureau  in  rejecting 
the  claim  January  17,  1896,  was  error.  The  claim  must  be,  therefore, 
considered  on  its  merits.  I  find,  however,  at  the  very  threshold  of  this 
consideration  an  obstacle  to  the  final  disposition  of  the  appeal  in  the 
imperfect  adjudication  of  the  claim  before  final  action  was  taken. 

The  soldier  died  April  28,  1892.    This  claim  of  the  widow  was  filed 
August  31,  1892.    It  was  specially  examined  in  December,  1895,  and 
was  rejected,  as  before  stated,  January  17,  1896.     The  ground  of  rejec^ 
tion,  as  stated  by  the  legal  reviewer,  was  that — 
the  canae  or  causes  of  the  soldier' s  death  can  not  be  traoed  to  his  mUitary  service. 

It  is  not  stated  by  him  what  disability,  if  any,  is  shown  to  have  orig- 
inated in  the  service,  what  disabilities  are  shown  to  have  existed  after 
soldier's  discharge,  and  for  what  period  of  time,  what  was  the  imme- 
diate cause  of  death,  and  whether  any  pathological  connection  was 
established  between  the  death  cause  and  previously  existing  disability. 

The  general  statement  quoted  as  the  basis  of  rejection  may,  doubtless, 
be  taken  as  denying  that  such  connection  existed,  and  that  any  disabil- 
ity was  contracted  in  service  that  could  lead  to  the  fatal  result ;  but 
since  the  evidence  on  file  shows  that  the  soldier  was  sick  in  service  and 
was  more  or  less  disabled  by  one  disease  or  another  most  of  the  time 
after  discharge,  and  inasmuch  as  no  medical  action  appears  to  have 
been  taken  in  the  case,  that  statement  or  indorsement  on  the  brief  face 
is  not  deemed  conclusive  of  such  full  consideration  as  a  proper  adjudi- 
cation of  the  claim  demands. 

Without  attempting  at  this  time  to  go  into  the  details  of  the  evidence 
it  may  be  pointed  out  that  there  seems  to  be  proof  of  prior  soundness, 
of  origin  of  typho-malarial  fever,  and  subsequent  weakness  in  service, 
of  biliousness,  liver  trouble,  rheumatism,  weak  heart,  and  inactive  kid- 
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neys  at  certain  periods  after  diecharge,  and  of  final  suppression  of  urine 
and  heart  failure.  How  much  of  this  proof  ma}'  be  accepted  as  definite 
and  reliable,  how  many  of  these  disabilities  may  be  considered  as  well 
established,  for  what  length  of  time  each  or  all  of  them  are  shown  to 
have  existed,  what  connection  is  shown  or  may  be  regarded  as  existiug 
between  them,  what  relation  any  or  all  of  them  may  have  had  to  the 
fatal  result  are  matters  not  now  to  be  passed  upon  by  me  in  view  of 
what  has  been  said  as  to  the  manner  of  the  adjudication  of  the  claim. 

It  need  hardly  be  stated  that  the  usual  mode  of  the  adjudication  of 
a  claim  of  this  character  is  for  the  legal  reviewer  to  state  on  the  brief 
face  either  that  no  disability  is  shown  to  have  been  contracted  in  serv- 
ice or  that  no  continuance  is  shown,  or  to  state  what  disabilities  art 
thus  shown  and  refer  the  papers  to  the  Medical  Referee  to  determine 
whether  the  immediate  cause  of  death,  as  shown,  is  a  result  of  the  di^- 
abilities  proven  and  so  approved.  As  before  indicated,  this  course  wa» 
not  pursued  in  the  claim  under  consideration,  and  the  ground  of  rejec- 
tion, as  stated,  indicates  either  that  the  origin  and  continuance  of  no 
disability  is  shown  or  that  the  death  cause,  whatever  it  might  be,  wa? 
not  a  result  of  such  disability  so  contracted.  The  latter  is  a  medii-al 
question,  and  the  claim  never  having  been  considered  by  the  Medical 
Referee,  the  adjudicq^tion  is  deemed  irregular  and  imperfect. 

For  these  reasons  the  claim  is  once  more  returned  to  your  Bureau 
for  that  appropriate  consideration  of  and  action  upon  the  evidence 
which  are  essential  to  the  correct  adjudication  of  the  claim  and  the 
intelligent  decision  of  the  issue  on  appeal. 

As  this  conclusion  reopens  the  claim,  the  appeal  is  rendered  invalid 
and  is  accordingly  dismissed.  Should  the  final  action  be  adverse  the 
claimant  will  have  the  right  to  appeal  again,  if  she  so  desires. 


DBPBNDENCE-ACT  OF  JUNE  87,  1890-WIDOWS. 

Ann  F.  Pincklby  (widow). 

A  widow  who  owns  388  acres  of  landi  the  aaseBaed  valuation  of  which  is  $2,475  and 
which  ia  incambered  by  a  mortgage  for  $200  and  whoee  other  indebtedneas  aniooDts 
to  $50  is  not  '^without  other  means  of  support  than  her  daily  labor''  within  tht 
meaning  of  section  3  of  the  act  of  Jnne  27, 1890. 

Assistant   Secretary  John  M.   Reynolds    to   the    Commissumer   of  Fewm-*. 

February  6,  1897, 

Claimant  on  January  28,  1897,  appealed  from  the  action  of  your 
Bureau  of  January  7,  1897,  rejecting  her  claim,  No.  462,312,  filed  July 
28,  1890,  under  the  act  of  Jnne  27,  1890,  section  3,  on  the  ground  that 
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she  was  not  without  other  means  of  support  than  her  daily  labor,  and 
therefore  not  dependent  within  the  meaning  of  said  act. 

The  contention  is  in  brief  that  claimant  is  dependent  within  the 
meaning  of  section  3,  because  of  the  limited  income  from  her  property, 
her  blindness  and  her  helpless  child  who  is  dependent  upon  her  for  his 
support,  and  the  cases  of  Katherine  Klein  (7  P.  D.,  278)  and  Jennie  D. 
licwia  (6  P.  D.,  294)  are  cited  in  support  of  claimant. 

In  a  supplemental  brief  filed  January  30,  1897,  the  fact  that  claim- 
and  is  unable  to  work,  she  being  blind,  is  reiterated,  and  it  is  urged 
that  claimant's  physical  and  mental  infirmity  and  social  condition 
should  be  taken  into  account  in  determining  her  dependency. 

The  case  was  specially  examined  and  the  facts  shown  that  claimant 
owned  about  388  acres  of  land  in  Carroll  County,  Tenn.,  the  assessed 
valuation  of  which  was  $2,475. 

Claimant  contends  that  she  has  but  a  life  interest  in  the  homestead 
consisting  of  124  acres,  which  property  cost  her  husband  $3,000,  but 
which  she  values  for  the  purpose  of  taxation  at  but  $1,500,  but  claim- 
ant appears  to  have  treated  this  property  as  her  own,  as  she  mortgaged 
it  for  some  $200,  for  the  purpose  of  purchasing  horses  for  her  sou. 
Since  her  husband's  death  she  purchased  40  acres  of  land  adjoining  the 
homestead  for  which  she  testified  she  paid  about  $50.  She  also  took 
three  other  tracts,  2  of  60  acres  each,  and  1  of  104  acres  on  the  fore- 
closure of  a  mortgage  for  over  $700.  Her  household  property  she 
testified  would  not  sell  for  more  than  $35  or  $40.  Claimant  is  nearly 
blind,  and  her  youngest  child,  aged  22  years,  is  paralyzed  from  his 
knees  down,  but  he  is  able  to  walk  on  his  heels,  and  these  facts  are 
urged  by  appellant  why  her  case  should  come  within  the  law  and 
establish  her  dependence.  Much  testimony  was  taken  to  show  that  her 
net  income  firom  her  property  was  small,  and  it  is  urged  that  as  her 
income  from  her  property  only  yields  about  $65  or  $70  per  annum,  and 
being  less  than  the  amount  of  her  pension  if  allowed,  that  she  should 
be  deemed  dependent  within  the  rule  of  the  Klein  case  above  cited. 

It  was  not  the  intention  in  the  Klein  case  to  solve  the  question  of 
dependence  by  the  amount  of  income  merely,  for  the  law  does  not 
ju^ify  the  determination  of  the  question  upon  any  other  ground  than 
by  ascertaining  the  assets  or  means  of  support  of  the  claimants. 

It  is  true  that  the  question  of  income  may  incidentally  aid  in  deter- 
mining the  value  of  the  assets  or  *' means  of  support." 

In  both  the  Lewis  and  the  Klein  cases  the  cases  were  readily  meas- 
ured by  the  income  of  claimants,  and  showed  when  so  measured  that 
neither  of  them  were  without  other  "means  of  support"  than  their 
daily  labor,  and  pension  was  denied  in  both  cases. 

The  true  test,  however,  is,  in  the  language  of  the  statute,  the  "means 
of  support"  and  in  determining  what  is  meant  by  the  phrase  "means 
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of  support"  it  was  very  properly  held  in  the  case  of  Eveline  Holtz- 
worth  (7  P.  D.,  48),  to  include  all  resources  such  as  lands,  goods  and 
all  other  sources  of  income  from  which  the  wants  of  life  may  be  sup- 
plied. The  statute  eliminates  from  the  sources  of  income,  only  the 
daily  labor  of  the  claimant.  If  a  claimant  therefore  has  resources  from 
any  other  source  than  her  manual  labor  from  which  the  wants  of  life 
may  be  supplied,  she  is  not  dependent  within  the  meaning  of  this 
statute,  independent  of  the  question  as  to  whether  any  income  is  or  is 
not  derived  from  unproductive  property. 

It  evidently  was  not  the  intention  of  this  law  to  pension  those  who 
owned  thousands  of  dollars  worth  of  unproductive  property,  in  order 
that  the  property  might  be  held  intact  during  the  life  of  the  claimant 
and  pass  undiminished  to  her  heirs  or  (devisees.  Such  a  rule  would 
result  in  pensioning  all  widows,  who  by  investing  their  money  or  con- 
verting their  productive  property  into  wild  or  unproductive  lands, 
stocks,  or  noninterest  or  nondividend  paying  investments,  ooald  thus 
deprive  themselves  of  any  income,  regardless  of  the  amount  of  their 
means  of  support. 

Under  a  strict  construction  of  section  3,  no  widow  can  be  pensioned 
who  was  in  the  possession  of  any  other  means  of  support  than  her  daily 
labor,  but  under  a  liberal  construction,  pension  is  allowed  where  the 
property  or  means  of  support  are  small,  or  as  in  the  case  of  Mary  Kille, 
decided  by  me  April  5,  1895,  where  the  means  of  support  consisted  of 
her  home  assessed  at  $1,000, 1  held  that — 

W^here  the  resources  as  in  this  case  consist  only  of  the  home  of  claimant  and  which 
\7ithont  her  daily  labor  would  fall  far  short  of  furnishiDg  her  a  support,  and  the  rental 
value  of  which  would  be  wholly  inadequate  to  her  support,  she  should  not  be  required 
to  wholly  exhaust  her  resouroes  and  deprive  herself  of  a  sheltering  roof  in  her  old  age, 
before  she  is  deemed  sufficiently  dependent  to  entitle  her  to  a  dependent  mothei's 
pension, 

and  her  claim  was  accordingly  allowed. 

A  liberal  construction  of  said  section  3  results  in  granting  many  pen- 
sions to  widows  whose  means  of  support  are  small,  and  which,  supple- 
mented with  her  own  efforts,  are  not  sufficient  to  furnish  her  a  support; 
but  the  most  liberal  interpretation  of  this  act  would  not  justify  the 
granting  of  a  pension  to  this  claimant  who  is  shown  to  be  the  sole 
owner  of  264  acres,  unincumbered,  and  assessed  at  nearly  $1,000,  aside 
from  the  homestead  of  124  acres,  even  conceding  that  she  has  but  a  life 
interest  in  the  homestead,  and  that  she  is  physically  disabled  from  the 
performance  of  any  labor. 

The  action  appealed  from  is  accordingly  affirmed. 

The  papers  in  the  case  are  herewith  returned. 
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increase-new  di8abil.ity-evidence— presumptions. 

David  Kilby. 

Whenererf  in  a  claim  for  increase  of  pension  under  the  general  law,  an  applicant,  after 
long  and  unexplained  silence,  alleges  a  new  disability  of  which  there  is  neither  rec- 
ord nor  medical  evidence,  the  adverse  presumption  arising  from  the  absence  of  such 
evidence  is  open  to  rebuttal  by  the  testimony  of  officers,  comrades,  and  neighbors; 
bat  such  presumption  is  not  outweighed  by  the  mere  recital  under  oath  of  assertions 
made  long  since  by  the  soldier  himself  or  by  general  and  vague  statements  of  the 
witnesses,  and  can  be  overcome  only  by  direct  and  positive  proof  of  incurrence  and 
existence,  or  by  satisfactory  evidence  as  to  facts  and  circumstances  from  which  said 
incurrence  and  existence  are  to  be  naturally,  fairly,  and  reasonably  inferred.  (Cit- 
ing the  case  of  Thomas  H.  Strange,  7  P.  D.,  36.) 

Assistant    Secretary  John    M,    Reynolds    to    the    Commusioner   of  PensiionSj 

February  6,  1897, 

Claimant  on  December  28,  1896,  appealed  from  the  action  of  your 
Bureau  of  August  27,  1896,  rejecting  so  much  of  his  application  for 
increase  of  pension  (Certificate  No.  45,043)  as  was  based  upon  rupture, 
filed  May  5,  1892,  on  the  ground  that  it  was  not  shown  to  have  been 
incurred  in  service. 

The  contention  is  in  substance  that  the  evidence  shows  incurrence  in 
service  and  in  line  of  duty. 

Claimant,  who  was  pensioned  at  $12  per  month  for  chronic  diarrhea 
and  resulting  piles  and  injury  to  back  from  date  of  discharge,  July  21, 
1863,  under  his  first  application,  filed  April  6,  1865,  alleging  as  causes 
of  disability  typhoid  fever  and  chronic  diarrhea,  filed  an  application 
for  increase  May  5,  1892,  based  upon  pensioned  causes,  and  for  the  first 
time  alleged  as  a  new  disability  rupture  of  right  side,  incurred  at  same 
time  he  received  his  injury  of  back,  for  which  he  is  pensioned. 

His  case  was  specially  examined,  and  the  evidence  taken  shows  that 
he  was  severely  injured  by  falling  in  a  hole  or  off  a  bridge  while  on  a 
night  march  from  Camp  Vermont,  near  Mount  Vernon,  Va.,  to  Union 
Mills,  Va.,  in  December,  1862.  This  accident  appears  to  have  so  injured 
him  that  he  did  no  further  active  duty  in  the  service. 

The  records  of  the  War  Department  show  him  treated  in  hospital 
from  January  9,  1863,  for  lame  legs,  fever,  and  lame  back,  sore  throat, 
diarrhea,  intermittent  fever,  typhoid  fever,  cholera  morbus,  and  chronic 
diarrhea,  and  returned  to  duty  July  10,  1863,  and  discharged  eleven 
days  thereafter.  There  is  no  record  evidence  of  rupture  or  treatment 
therefor,  but  several  of  his  comrades  testify  to  seeing  his  rupture  while 
in  service.  There  is  no  medical  evidence  of  claimant  having  been 
treated  for  rupture  after  discharge  until  about  1892,  the  year  in  which 
he  filed  his  application,  alleging  rupture  as  the  result  of  said  fall  in 
1862. 

p.  D, — VOL.  8 29 

Digitized  by  VjOOQIC 


450  DECISIONS    RELATING   TO    PENSIONS. 

The  evidence  as  to  the  existence  of  rupture  in  service  and  since  dia- 
charge  is  vague  and  un satisfactory ^  and  the  existence  of  rupture  is  first 
disclosed  by  medical  examinations  in  1892,  when  the  board  rated  him 
but  y\  for  hernia. 

I  am  of  the  opinion  that  this  case  comes  within  the  ruling  in  the  case 
of  Thomas  H.  Strange  (7  P.  D.,  36),  where  it  was  held  that  whenever, 
in  a  claim  for  increase  of  pension  under  the  general  law,  an  applicant, 
after  long  and  unexplained,  silence,  alleges  a  new  disability'  of  which 
there  is  neither  record  nor  medical  evidence,  the  adverse  presumption 
arising  from  the  absence  of  such  evidence  is  open  to  rebuttal  by  the 
testimony  of  oflficers,  comrades,  and  neighbors ;  but  such  presumption 
is  not  outweighed  by  the  mere  recital  under  oath  of  assertions  made 
long  since  by  the  soldier  himself  or  by  general  and  vague  statements  of 
the  witnesses,  and  can  be  overcome  only  by  direct  and  positive  proof 
of  incurrence  and  existence,  or  by  satisfactory  evidence  as  to  facts  and 
circumstances  from  which  said  incurrence  and  existence  are  to  be  natu- 
rally, fairly,  and  reasonably  inferred,  and  the  action  appealed  from  is 
accordingly  affirmed. 

The  papers  in  the  case  are  herewith  returned. 


ATTORNEYSHIP-FORFEITURE-NKGLECT. 

William  Coleman  (claimant). 
Nathan  Bickford  (attorney). 

1.  The  appellant  neglected  the  case  for  more  than  one  year  and  thereby  forfeited  his 

right. 

2.  In  a  case  under  the  act  of  June  27, 1890,  where  an  attorney  becomes  entitled  to  recog- 

nition upon  the  default  of  the  attorney  of  recorci,  and  having  filed  a  new  declaratioo 
his  rights  can  not  be  affected  by  the  fact  that  the  claimant,  through  some  duly 
aathorized  attorney,  subsequently  files  another  declaration,  provided  he  calls  up  the 
case  at  proper  intervals. 

Assistant    Secretary   John    M,   Reynolds    to   the    Commimoner    of  Pension,. 

Febrtuiry  6,  1897. 

Nathan  Bickford,  of  Washington,  D.  C,  January  7,  1897,  appealed 
in  the  matter  of  recognition  in  the  claim  under  the  act  of  June  27, 1890, 
of  William  Coleman. 

The  facts  are  that  M.  V.  Tierney,  of  Washington,  D.  C,  July  27, 
1891,  filed  the  original  declaration.  The  claim  was  rejected  Januar}' 
13,  1893,  on  the  ground  of  no  ratable  disability,  and  Mr.  Tierney  noti- 
fied thereof  January  16,  following.  The  appellant,  February  9,  1894, 
filed  a  new  declaration  and  filed  call  slips  August  18,  1894,  April  10, 
and  October  26,  1895.     Mr.  Tierney,  October  27,  1894,  filed  a  new  dec- 
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laration,  and  on  February  27  and  October  23,  1895,  ifiled  evidence. 
The  claim  was  rejected  December  3,  1895,  on  the  ground  of  no  ratable 
disability,  and  Mr.  Tierney  informed  December  11,  1895.  January  17, 
1896,  Mr.  Tierney  filed  another  declaration. 

In  the  case  of  Thomas  Beau  (7  P.  D.,  527)  rules  are  laid  down  oper- 
ating to  unite  claims  filed  under  the  second  section  of  the  act  of  June 
27,  1890,  in  behalf  of  a  soldier.  When  the  appellant  appeared  in  the 
case  he  was  entitled  to  recognition,  and  the  obligations  and  services  of 
the  original  attorney  devolved  upon  and  inured  to  his  benefit,  as  was 
held  in  the  case  of  Patrick  McEneany  (8  P.  D.,  206).  Furthermore, 
upon  the  same  principle  underlying  the  case  cited  all  services  subse- 
quently rendered  by  an  attorney,  while  the  appellant  preserved  his 
rights,  also  inured  to  his  benefit.  Such  is,  in  effect,  the  holding  of 
the  Department  in  the  case  of  James  J.  Abbott  (8  P.  D.,  79). 

It  will  be  noted  in  the  case  at  bar  that  under  the  rules  laid  down  in 
the  Bean  case  the  appellant  succeeded  to  the  rights  of  Mr.  Tierney  upon 
the  former's  appearance  in  the  case,  and  that  the  claims  then  filed  in 
behalf  of  the  soldier  became  united ;  that  under  the  rules  of  practice  it 
was  only  incumbent  upon  the  appellant  in  order  to  preserve  his  rights 
to  call  up  the  case  at  intervals  of  less  than  one  year  until  given  the 
requirements,  or  until  the  claim  is  allowed;  that  so  long  as  the  appel- 
lant continued  in  good  standing  any  services  rendered  during  his  time 
inured  to  his  benefit  under  familiar  rules  of  practice,  and  that  under 
the  Abbott  case  (supra)  all  new  claims  filed  during  said  period  became 
united  with  the  other  claims  filed  in  behalf  of  the  soldier  to  the  extent 
that  there  was  but  a  single  claim  pending  in  his  behalf  under  the  act 
of  June  27,  1890. 

In  a  case  under  the  act  of  June  27,  1890,  where  an  attorney  becomes 
entitled  to  recognition  upon  the  default  of  the  attorney  of  record,  and 
having  filed  a  new  declaration,  his  rights  can  not  be  affected  by  the  fact 
that  the  claimant,  through  some  duly  authorized  attorney,  subsequently 
files  another  declaration,  provided  he  calls  up  the  case  at  proper  inter- 
vals. 

No  other  rule  can  be  a  just  one  in  view  of  the  fact  that  the  rules  of 
practice  are  arbitrary  and  technical,  and  the  consideration  that  when 
an  attorney  has  complied  with  the  rules  the  same  ought  to  operate  to 
preserve  his  rights. 

However,  it  was  incumbent  upon  the  appellant,  under  the  conditions 
of  this  case,  to  call  it  up  regularly  until  the  same  was  allowed,  unless 
he  is  sooner  given  the  requirements  thereof.  This  the  appellant  did  not 
^0,  as  he  failed  to  call  up  the  case  during  the  year  ending  October  26, 
1896,  nor  had  the  requirements  of  the  case  in  the  meantime  been  given 
to  him.  Therefore  he  forfeited  his  rights  on  the  last-mentioned  date 
through  neglect. 
Action  affirmed. 
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attorneyship— power  of  attorney- witnesses. 

Obed  a.  Patterson  (claimant). 
C.  L.  Cudebec  (attorney). 

A  power  of  attorney  to  which  the  signatare  of  the  ciaioiant  is  not  attested  by  two  wit- 
nesses confers  no  authority  npon  an  agent  or  attorney  to  appear  in  a  pension  claiiu, 
and  without  such  authority  a  person  can  not  have  title  to  a  fee.  (Citing  ca^  o: 
Robert  Capstick,  decided  January  16,  1897.) 

Assistant  Secretary   John   M.    Reynolds    to   the    Commimoner   of   Pennons, 

February  6,  1897. 

C.  L.  Cudebec,  of  Nunda,  N".  Y.,  December  10, 1896,  appealed  in  the 
matter  of  fee  on  the  issue  of  November  9,  1896,  in  the  claim  under  the 
general  laws,  of  Obed  A.  Patterson. 

The  appellant  was  denied  a  fee  upon  the  ground  that  there  was  no 
proper  evidence  on  file  of  his  authority  to  appear  in  the  claim. 

August  10,  1892,  the  appellant  filed  a  power  of  attorney  in  which  the 
claimant's  signature  was  attested  by  one  witness  only. 

In  the  Claim  of  Robert  Capstick,  decided  January  16,  1897  (28  Fee 
P.  L.  Bk.,  13),  the  Department  held  that— 

A  power  of  attorney  to  which  the  signature  of  the  claimant  is  not  attested  by  two 
witnesses,  confers  no  authority  upon  an  agent  or  attorney  to  appear  in  a  pension  claim, 
and  without  such  authority  a  person  can  not  have  title  to  a  fee. 

As  the  foregoing  rule  still  meets  with  the  approbation  of  the  Depart- 
ment, the  action  of  the  Bureau  is  affirmed. 


APPEALr-PHACTICE-ATTORNEYSniP— rS^CREASE, 

Samuel  C.  White. 

1.  An  appeal  filed  by  an  attorney,  who  is  not  entitled  to  recognition,  but  which  appeal 

is  signed  by  claimant,  will  be  considered  as  an  appeal  by  claimant  per  se; 

2.  Claimant  hears  ordinary  conversation  with  both  ears  at  more  than  6  feet,  and  the  only 

disability  apparent  is  by  reason  of  congested  pharynx,  which  does  not  entitle  him  to 
an  increase  over  |6  per  month. 

Assistant  Secretary  John    M.    Reynolds  to    the    Commissioner   of   Pension*, 

February  20,  1897. 

On  January  29, 1889,  appellant's  claim  under  the  general  law  for  dis- 
ease of  throat  resulting  iu  total  deafness  of  left  ear  and  severe  deafness 
of  right  ear  was  admitted  at  $25  per  month.  On  August  10,  1892,  he 
filed  a  declaration  for  increase  based  on  accepted  pensioned  cause, 
together  with  alleged  new  disabilities  of  rheumatism,  diarrhea,  and 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  453 

kidney  disease.  On  July  25,  1896,  the  new  disabilities  were  rejected 
on  the  ground  of  no  ratable  disability,  and  the  rating  of  $25  per  month 
was  withdrawn  on  the  ground  that  the  disability  from  deafness  had 
ceased,  and  he  was  rerated  at  $6  per  month  for  disease  of  throat.  On 
October  30,  1895,  he  filed  his  declaration  for  increase  on  the  ground  of 
pensioned  cause,  and  as  new  disabilities  disease  of  eyes  and  malarial 
poisoning.  On  October  5,  1896,  new  disabilities  were  rejected  on  the 
ground  of  no  ratable  degree  of  disability,  and  increase  was  denied  on 
pensioned  cause. 

On  October  23,  1896,  three  appeals,  and  on  January  26, 1897,  a  fourth 
one,  were  filed.  These  appeals  all  go  to  the  contention  that  the  reduc- 
tion of  rate  and  rejection  of  increase  claims  were  contrary  to  the 
evidence.  On  December  1,  1896, 1  dismissed  the  three  appeals  on  the 
ground  that  M.  H.  O'Brien,  the  attorney  who  filed  them,  was  not  entitled 
to  recognition,  never  having  acted  as  attorney  for  the  claimant,  and  on 
the  further  ground  that  the  power  of  attorney  contained  in  said  appeals 
was  not  sworn  to.  The  files  are  now  forwarded  to  the  Secretary  under 
the  fourth  appeal,  and  I  find  upon  review  of  the  papers,  although 
the  three  appeals  were  filed  by  Mr.  O'Brien,  that  they  were  signed  by 
claimant.  These  appeals  therefore  do  not  fall  under  Rule  1,  cited  in 
my  former  opinion,  because  of  the  following.  They  were  not  taken  by 
the  attorne}^  they  were  taken  by  the  claimant  himself,  as  evidenced  by 
the  fact  that  they  are  signed  by  claimant.  It  is  true  that  the  appeals 
contain  a  clause  appointing  *'M.  H.  O'Brien  as  his  true  and  lawful 
attorney  to  prosecute  his  claim,"'  but  so  far  as  such  a  statement  relates 
to  the  appeal  contained  in  the  same  document,  it  will  be  considered  as 
surplusage,  and  further,  such  a  recital  carries  no  power,  for  the  reason 
hereinbefore  stated. 

I  held  in  the  appeal  of  Mary  A.  Reynolds  (8  P.  D.,  287)  that  an 
appeal  executed  by  claimant,  presented  by  or  through  a  disbarred 
attorney,  should  redound  to  the  benefit  of  claimant,  and  be  considered  as 
the  appeal  of  claimant,  per  se,  which  it  is  in  fact.  An  appeal  signed  by 
claimant,  and  filed  by  an  attorney  who  is  not  recognized,  or  has  no  valid 
power  of  attorney,  is  in  no  wise  different,  as  to  the  point  at  issue,  from 
the  principle  laid  down  in  the  above  cited  Reynold's  case.  The  status 
of  an  attorney  should  not  be  allowed  to  defeat  the  right  of  claimant  to 
appeal  to  the  Secretary,  provided  it  is  the  claimant  himself  who  takes 
the  appeal.  For  the  foregoing  reason,  the  dismissal  of  the  cited  appeals 
was  error,  and  they  are  herewith  reinstated,  and  will  be  considered,  the 
appeal  of  January  2, 1897,  being  also  taken  up  in  connection  therewith, 
as  going  to  the  general  issue  raised. 

Claimant  was  examined  in  March,  1893,  with  great  care,  and  the 
three  examining  surgeons  report  unanimously  that  after  a  patient  and 
careful  examination,  claimant,  without  either  ear  obstructed,  hears 
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ordinary  conversation  at  a  distance  of  20  feet  or  more,  with  right  ear 
closed  (he  claims  to  be  totally  deaf  in  left  ear)  he  hears  ordinary  con- 
versation at  10  feet  or  more.  In  May  1896  he  was  again  examined, 
and  he  was  found  to  hear  conversation,  with  the  speaker's  head  tamed 
away  from  him,  at  15  feet  or  more,  but  that  his  hearing  was  some 
better  with  his  right  than  with  his  left  ear.  I  think  it  clearly  apparent 
that  there  was  no  error  committed  by  you  in  dropping  deafness  as  a 
disability. 

You  have  rejected  his  alleged  new  disabilities  of  rheumatism,  diar- 
rhea, kidney  disease,  malarial  poisoning  and  disease  of  eyes,  on  the 
ground  of  no  ratable  degree  of  disability.  There  is  no  evidence  of 
chronic  diarrhea,  and  the  alleged  rheumatism  is  indicated  by  slight 
crepitus  in  fingers;  but  there  is  no  tenderness  or  limitation  of  motion. 
There  are  no  evidences  of  kidney  disease  or  malarial  poisoning.  He 
has  catarrh,  which  is  evidenced  by  a  congested  pharynx,  the  posterior 
vault  being  much  excavated.  Upon  a  careful  review  of  the  evidence 
and  the  law,  I  find  no  errors  in  your  actions  appealed  from,  and  they  are 
accordingly  sustained. 

The  actions  appealed  from  are  affirmed. 


DECI^RATIONS-PRACTICB. 

RoBiNA  Weatherwax  (widow). 

The  action  of  the  Commissiouer  in  returning  a  declaration  which  omits  a  material  aver- 
ment is  not  error. 

Assistant    Secretary    John   M.   Reynolds  to    the    Commissioner   of   Pensiom, 

February  20,  1897, 

Martin  H.  O'Brien  on  January  9,  1897,  appealed  from  the  action  of 
your  Bureau  of  October  30,  1896,  refusing  to  accept  and  file  a  decla- 
ration for  widow's  pension  under  the  act  of  June  27,  1890,  section  3, 
which  failed  to  aver  that  claimant  was  married  to  soldier,  John  Weath- 
erwax, late  of  Company  K,  Fifth  New  York  Cavalry,  prior  to  the  date 
of  said  act. 

The  contention  is  that  as  the  defect  could  be  amended  or  supplied  by 
proof,  that  the  action  of  the  Commissioner  was  unwarranted  and  should 
be  reversed;  that  he  should  be  required  to  accept  said  declaration  and 
recognize  him  as  the  attorney  and  refuse  to  recognize  an  attorney  who 
had  subsequently  filed  a  valid  declaration. 

A  declaration  under  said  act  on  the  part  of  a  widow  who  fails  to 
allege  that  she  was  married  to  the  soldier  prior  to  said  act  fails  to  state 
a  case  which  would  entitle  her  to  a  pension. 
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The  Government  could  admit  all  the  facts  alleged  in  said  declaration, 
and  then  his  client  would  not  be  entitled  to  a  pension  under  section  3 
of  said  act.  The  attorney  by  his  own  error  is  alone  responsible  for  the 
employment  by  his  client  of  another  attorney  who  has  filed  a  valid  dec- 
laration, and  to  remove  such  attorney  and  reinstate  one  who  has  lost 
his  status  by  his  own  act  would  be  an  act  of  injustice  without  excuse. 

The  action  of  the  Commissioner  complained  of  was  not  error,  and 
said  action  is  accordingly  affirmed. 

The  papers  in  the  case  are  herewith  returned. 


mabriaoi:  of  slaves-illicit  cohabitation. 

Annie  Hughes  (widow). 

1,  The  evidence  shows  a  contemplated  and  legally  completed  bona  fide  marital  relation 

between  claimant  and  Hughes,  commencing  September  18,  1867,  and  continuing 
uninterruptedly  to  the  date  of  soldier^s  death,  in  May,  1888. 

2.  There  is  an  utter  absence  of  proof  that  either  Hughes  or  Ozete  contemplated  a  bona 

fide  marital  relation  during  slavery,  and  the  same  is  true  as  to  their  cohabitation 
after  emancipation. 
Held^  Slaves  in  their  quasi  matrimonial  relation  could  be  guilty  of  an  illicit  marital 
relation,  and  if  the  bona  fide  moral  matrimonial  intent  was  lacking  between  a  male 
and  female  slave  such  a  relation  can  not  be  made  the  foumlation  upon  which  to 
build  a  subsequent  legal  marital  status,  created  by  force  of  law  after  emancipation. 

Amslant    Secretaiy    John   M.    Reynolds   to   the    Comlnissioner  of    PermonSj 

February  6,  1897, 

Claimant  herein,  a  pensioner  under  the  general  law,  certificate  No. 
249,568,  was  dropped  from  the  rolls  October  26,  1894,  on  the  ground 
that  she  was  not  the  legal  widow  of  Thomas  Hughes,  through  whom 
she  was  pensioned,  and  one  Ozete  Hughes  was,  on  said  date,  allowed  pen- 
sion under  the  act  of  June  27, 1890,  as  the  lawful  widow  of  said  Thomas 
Hughes.  Claimant  has  filed  additional  testimony,  and  you  refuse  to 
recede  from  your  former  holding.  An  appeal  is  filed  October  21,  1896, 
alleging  error  in  law,  in  that  claimant  is  the  lawful  widow  of  soldier. 

A  special  examination  has  been  held,  and  the  following  is  found  as 
to  the  evidence  and  the  law  applicable  thereto : 

Thomas  Hughes  was  married  during  slavery,  according  to  slave  cus- 
tom, to  one  Nancy  Payne,  who  died  previous  to  1860 ;  Ozete  Estill  was 
married  in  the  same  manner,  sometime  previous  to  the  breaking  out 
of  the  civil  war,  to  one  Jack  Estill.  While  Ozete  was  living  with 
Jack,  he,  suspecting  her  infidelity,  left  her,  and  during  1861,  the  precise 
<late  not  being  ascertainable,  Hughes  and  Ozete  commenced  to  live  and 
cohabit  with  one  another. 
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The  res  gestae  occurs  at  this  point,  for  the  whole  csuse  hingee  primarily 
upon  the  question  as  to  whether  or  not  this  relation,  at  its  inception 
during  slavery,  was  assumed  with  a  moral  matrimonial  intent  on  the 
part  of  Ozet«  and  Hughes,  for  their  subsequent  acts,  after  the  legal 
impediment  (slavery)  was  removed  as  determining  their  civil  status, 
are  dependent  upon  the  intent  which  was  present  when  their  cohabita- 
tion commenced. 

Mr.  Bishop  well  states  the  principle  involved  when  he  says : 

The  distinction  thus  drawn  in  this  section  between  giving  a  subsequent  legal  Talidity 
to  an  invalid  act,  resting  upon  tlie  question  whether  the  act  was  a  moral  or  a  lawful 
one,  or  was  immoral  and  unlawfal,  runs  through  the  entire  field  of  our  law. 

There  can  be  no  question  but  that  slaves  in  their  quasi  matrimonial 
status  could  be  guilty  of  an  illicit  relation,  and  that  an  illicit  connection 
between  a  male  and  female  slave  could  as  well  exist  as  the  same  rela- 
tion could  exint  between  a  free  male  and  female.  It  is  the  intent  of  the 
parties  in  such  cases  that  is  the  governing  factor,  and  if  the  moral  mat- 
rimonial intent  between  the  slaves  was  lacking,  their  outward  matrimo- 
nial relation  during  slavery  can  no  more  be  used  as  a  foundation  upon 
which  to  build  a  subsequent  legal  marital  status  than  a  similar  condi- 
tion between  a  free  male  and  female  could  be  used  as  the  basis  of  a  coni- 
nion-law  marriage.  The  intent  of  Ozete  and  Hughes  at  the  time  their 
cohabitation  commenced  may  be  demonstrated  by  all  of  the  facts  and 
circumstances  which  surrounded  them  and  which  actually  occurred  at 
the  time. 

Two  things  were  of  almost  universal  occurrence  during  slavery  when 
male  and  female  slaves  entered  into  a  bona  fide  moral  marital  state,  viz, 
the  obtaining  of  the  consent  of  the  owners  to  such  an  alliance,  together 
with  the  celebration  of  some  ceremony,  wherein  the  intent  was  expressed 
in  a  quasi  public  manner  indicative  of  the  fact  that  the  parties  proposed 
from  that  date  to  sustain  together  the  moral  marital  relation  (all  that 
they  were  then  capable  of)  of  man  and  wife.  This  phase  of  the  case 
has  been  thoroughly  canvassed,  but  Ozete's  allegations  are  not  borne 
out.  Her  former  master  remembers  no  consent  being  asked  or  given, 
and  does  not  recollect  of  any  ceremony  having  been  performed.  Her 
former  mistress  thinks  that  permission  was  asked,  and  that  she  replied 
that  she  didn't  care  anything  about  it.  The  mistress  also  states  that 
she  never  heard  of  any  ceremony  having  been  performed,  stating  that 
Ozete  *Hook  up"  with  Hughes  about  the  time  the  civil  war  commenced. 
None  of  the  parties  whom  Ozete  claims  knew  of  the  slave  marriage  were 
present  at  the  alleged  ceremony,  and  all  the  knowledge  that  they  appear 
to  have  about  the  ceremony  is  from  Ozete's  statements,  and  the  further 
fact  that  they  knew  Ozete  and  Hughes  had  lived  and  cohabited  together. 
It  must,  however,  be  carefully  borne  in  mind  that  the  fact  of  living  and 
cohabiting  together  does  not  constitute  the  marriage  state,  and  it  did 
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not  constitute  what  was  known  as  a  slave  marriage.  The  intent  mat- 
rimonial was  as  necessary  with  slaves  as  it  is  with  free  persons.  One 
witness  (colored),  who  is  rated  by  special  examiner  as  ^'good,'^  states 
that  the  living  together  of  Ozete  and  Hughes  was  the  subject  of  scandal 
about  the  plantation. 

Hughes  enlisted  in  January,  1864,  together  with  others  in  that  vicin- 
ity, and  Ozete,  in  common  with  other  negresses  in  that  section,  followed 
tlie  men.  One  comrade  states  that  Ozete  and  Hughes  occupied  the 
same  tent  during  soldier's  service,  Hughes  being  an  orderly  sergeant, 
but  such  testimony  would  have  to  be  very  strongly  corroborated  before 
it  could  be  accepted,  such  a  procedure  being  so  contrary  to  the  regular 
army  life  and  regulations.  Ozete  alleges  that  she  lived  with  soldier  as 
his  wife  for  something  over  ten  years  after  his  discharge,  and  the  best 
t^'stimony  that  she  produces  in  her  entire  claim  is  as  to  a  possible  lawful 
marital  relation  with  soldier  after  the  war  and  previous  to  September, 
1S67.  Mrs.  Rebecca  Lewis,  who  knew  Ozete  before  the  war,  testifies, 
in  substance,  that  at  some  date,  probably  shortly  after  soldier's  dis- 
charge, which  was  in  August,  1865,  Ozet«  came  to  her  house  as  cook 
and  remained  there  some  little  time;  that  Hughes  used  to  come  there, 
staying  with  Ozete,  ostensibly  as  her  husband ;  that  they  acted  as  man 
and  wife,  and  were  recognized  as  such.  It  is  evident  that  Mrs.  Lewis 
supposed  them  to  be,  and  considered  them  as,  husband  and  wife,  and 
her  belief  may  naturally  have  been  strengthened  by  the  knowledge  of 
their  having  some  years  previous  lived  together  upon  her  sister's  plan- 
tation. 

In  reviewing  the  testimony  in  support  of  claimant's  contention,  it 
appears  by  claimant\s  testimony  that  she  was  married  to  Hughes  on 
September  18.  1867.  She  alleges  a  ceremonial  marriage  by  Justice 
Streramell,  at  his  office  in  St.  Louis,  but  states  that  her  marriage  cer- 
tificate was  destroyed  by  fire.  She  produces,  however,  in  her  newly 
filed  evidence  important  testimony  upon  this  fact.  Johix  H.  Wart- 
man,  sr.,  testifies  that  the  following  entry,  reading  from  claimant's 
Bible,  was  made  by  him  "long  ago" — *'long  before  Hughes  died,"  and 
that  the  same  is  in  affiant's  own  handwriting,  viz : 

This  is  to  certify,  Thomas  Hughes  and  Annie  White  were  married  September  18, 
lHfJ7,  by  Esqnire  Stremmel,  St.  Lonis,  Mo.,  Belle  Proctor,  Scott  Payne,  witnesses. 
Adiant  states  that  this  entry  was  made  ''from  the  marriage  certificate  of  said  Esquire 
Stremmel." 

Further  stating  that,  to  the  best  of  his  recollection,  the  certificate  was 
then  in  an  old  and  dilapidated  condition.  The  whereabouts  of  these 
witnesses  are  unknown. 

Claimant  has  borne  eight  children  to  soldier,  and  there  is  a  consider- 
able amount  of  testimony  from  reliable  sources  showing  that  since  the 
date  of  alleged  marriage  Hughes  and  Annie  lived  and  cohabited  together 
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as  man  and  wife^  and  that  Hughes  died  in  such  relation,  which  extended 
over  a  space  of  twenty-one  years.  Hughes's  employer,  as  well  as  his 
foreman,  date  their  knowledge  of  this  relation  back  to  at  least  1870, 
and  other  affiants,  who  have  known  Hughes  ever  since  the  alleged  mar- 
riage with  Annie,  testify  of  their  own  knowledge  to  an  uninterrapted 
marriage  relation  between  claimant  and  Hughes  from  1867  to  soldier *s 
death.  Ozete's  allegation  that  she  lived  with  Hughes  as  his  wife  until, 
say,  1876  is  not  corroborated  by  any  of  her  witnesses,  except  in  the 
most  vague  manner.  Mrs.  Lewis,  Ozete's  best  witness,  states  that  she 
knows  that  Hughes  was  not  living  with  Ozete  in  1873.  Ozete  appears 
to  have  lived  in  the  same  city  as  Hughes  and  claimant,  and  yet  she 
does  not  pretend  to  have  ever  asserted  her  marital  rights  to  either 
Hughes  or  claimant,  or  to  have  advised  claimant  in  any  manner,  not- 
withstanding the  fact  that  Ozete  admits  that  she  knew  that  Hughes 
was  living  with  Annie  for  a  long  space  of  time,  and  also  knew  that 
Annie  had  two  children  by  Hughes  before  the  time  that  Ozete  alleges 
that  Hughes  left  her. 

Upon  a  careful  study  of  the  evidence  I  fail  to  find  any  conflict  what- 
ever in  the  testimony  of  claimant  or  her  witnesses,  all  of  whom  are 
rated  good  (claimant  being  rated  **fair  to  good''),  while  there  are  great 
variations  as  to  important  facts,  both  in  the  testimony  of  Ozete  and  her 
witnesses,  the  special  examiner  rating  Ozete  ** unreliable"  as  a  witness, 
while  practically  all  of  the  witnesses  who  aid  Ozete's  case  are  rated 
"fair,"  with  the  exception  of  Mrs.  Lewis,  who  is  perfectly  reliable. 
Claimant  swears  that  soldier  told  her,  and  reiterated  it,  that  he  never 
had  been  married  but  once  previous  to  September  18,  1867,  and  that 
was  to  his  slave  wife,  Nancy  Payne,  who  died  before  the  war.  Soldier's 
physician  and  pastor,  who  knew  him  at  .least  since  1880,  swear  that 
they  never  heard  of  any  other  woman  claiming  to  be  the  wife  of 
Hughes.  A  careful  investigation  has  been  made,  but  no  reliable  wit- 
ness has  been  found  who  ever  heard  of  any  other  wife  of  Hughes  than 
claimant  since  1867.  The  life  and  actions  of  Ozete;  from  a  period  shortly 
after  the  war  (1867)  up  to  the  time  of  her  filing  her  declaration  for  pen- 
sion (1891),  tend  strongly  to  show  that  it  was  not  until  three  years  after 
claimant  was  granted  a  pension  (1888),  a  space  of  twenty-four  years 
after  cohabitation  between  Ozete  and  Hughes  had  ceased,  that  Ozete 
ever  claimed  to  be  the  veritable  legal  wife  of  Hughes.  On  the  other 
hand,  the  life  and  actions  of  Hughes  from  September,  1867,  up  to  his 
death,  1888,  tend  as  strongly  to  show  his  evident  and  avowed  intention 
of  breaking  oft' an  illicit  intercourse  with  Ozete,  which  had  its  inception 
during  slavery  and  the  substitution  therefor  of  a  legal  marital  relation 
with  claimant,  and  which  fact  is  further  evidenced  and  sanctioned  by  a 
legal  ceremonial  marriage. 

I  am,  therefore,  convinced  upon  the  evidence  that  a  bona  fide  moral 
relation  of  man  and  wife  between  Ozete  and  Hughes  was  never  eopteni- 
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plated  by  either  of  them  during  their  cohabitation  from  inception  up  to 
their  emancipation;  and,  further,  that  the  cohabitation  after  emanci- 
pation between  these  two  was  illicit,  and  not  entered  into  by  either  of 
them  with  a  bona  fide  intent  to  become  man  and  wife,  but  was  simply 
a  continuance  of  an  illicit  relation  contracted  during  slavery;  that  a 
very  strong  presumption  is  raised  that  soldier  and  claimant  were  legally 
married  by  a  ceremony  performed  by  a  justice  of  the  peace  in  St.  Louis, 
Mo.,  and  that  from  that  date,  September  10, 1867,  claimant  and  Hughes 
lived  and  cohabited  under  a  legal  marital  relation,  which  relation  con- 
tinued up  to  soldier's  death. 

The  statement  of  Ozete  that  she  was  again  married  to  Hughes  "  under 
the  new  constitution"  about  the  time  of  soldier's  discharge  is  scarcely 
worthy  of  consideration,  for  there  was  no  provision  in  the  constitution 
of  Missouri  referred  to  by  Ozete  (which  was,  doubtless,  the  one  that 
went  into  operation  on  July  4,  1865)  which  in  any  way  refers  to  the 
marriage  of  those  persons  who  were  previously  in  a  state  of  involuntary 
servitude.  Moreover,  it  appears  in  the  evidence  that  those  to  whom 
she  refers  as  being  cognizant  of  the  alleged  occurrence  have  no  actual 
or  personal  knowledge  of  the  alleged  event. 

Inasmuch  as  further  adjudication  will  be  necessar}',  it  may  not  be 
improper  for  me  to  state  that  the  testimony  adduced  at  special  exami- 
nation raises  the  issue  as  to  whether  soldier  died  by  reason  of  military 
service  or  by  reason  of  his  own  vicious  habits.  I  refrain  from  giving 
expression  to  any  opinion  upon  that  phase  of  the  question,  for  it  is  a 
matter  to  be  decided  by  you.  I  desire  merely  to  call  your  attention  to 
the  matter,  inasmuch  as  the  appeal  goes  to  a  question  of  reinstatement. 

My  conclusion  is  that  Ozete  can  not  be  held,  under  the  evidence  now 
in  the  case,  to  be  the  legal  widow  of  Hughes,  and  that  she  should  be 
dropped  from  the  rolls,  unless  she  proved  her  claim  under  the  provisions 
of  the  act  of  December  21,  1893. 

In  view  of  the  foregoing,  I  can  not  sustain  your  holding  that  claim- 
ant is  not  the  legal  widow  of  soldier,  but,  on  the  contrary,  I  conclude, 
under  the  law  and  evidence,  that  claimant  is  the  legal  widow  of  Thomas 
Hughes. 

The  action  appealed  from  is  reversed. 


APPEAL-PRACTICK-IXTERLOCUTORY  PROCEEDING. 

Frank  Bishop,  jr. 

The  Pension  Office  desired  further  evidence  as  to  the  extent  of  the  pensioner's  dis- 
ability and  issued  an  order  for  a  medical  examination,  with  which  the  pensioner 
has  declined  to  comply.  The  case  is  in  effect  pending  before  the  Pension  Office  and 
the  appeal  is  therefore  dismissed  under  Rule  1,  of  the  Rules  of  Practice  in  Pension 
Gases,  which  provides  for  appeal  only  in  cases  in  which  final  action  has  been  taken 
by  the  Com  mifisioner  of  Pensions.  f^  j 
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Assistant    Secretary  John   M,    Reynolds    to    the    Commissioner    of  Pensions, 

February  20,  1897. 

The  appellant,  Frank  Bishop,  jr.,  was  pensioned  under  the  act  of 
June  27,  1890,  from  December  29,  1890,  at  the  rate  of  $6  per  month  on 
account  of  disability  from  chronic  sciatica.  On  the  4th  of  August,  1892, 
Mr.  Bishop  filed  an  application  in  which  he  claimed  increase  of  pen- 
sion under  the  act  of  June  27,  1890 — 

On  accoant  of  new  dis^ibilities,  iiamely  chronic  nervonsness  and  lumbago,  from  wbich 
he  does  now,  and  baa  for  years  past,  suffered,  and  by  which  he  is  rendered  wholly 
unable  to  earn  a  support  by  manual  labor. 

It  appears  that  on  the  2l8t  of  May,  1896,  an  order  was  issued  for 
the  pensioner  to  report  for  medical  examination  to  the  board  of  surgeons 
in  Milwaukee,  and  that  he  failed  to  comply  with  this  order,  alleging 
that  this  board  is  prejudiced  against  him.  Of  the  existence  of  such 
prejudice  there  is  no  evidence.  The  Department  is  not  willing  to  absent, 
without  evidence,  to  the  view  that  any  person  on  the  board  referred  to 
would  be  so  influenced  by  prejudice  as  not  to  be  able  to  conscientiously 
perform  the  duties  of  his  office  as  examining  surgeon. 

The  time  said  order  for  examination  was  to  continue  in  force  has 
expired  but  your  office  is  ready  to  issue  a  new  order  whenever  the  pen- 
sioner expresses  a  willingness  to  appear  for  examination.  Your  office 
desires  further  evidence  as  to  the  extent  of  the  pensioner's  disability, 
and  has  done  and  is  willing  to  do  again  what  is  necessary  to  obtain 
such  evidence.  The  case  is  in  effect  pending  before  the  Pension  Office 
and  it  would  not  be  proper  under  the  rules  for  the  Department  to  con- 
sider the  case.  The  appeal  is,  therefore,  dismissed  under  Rule  1,  First 
Division  of  the  Rules  of  Practice  in  Pension  Cases,  which  provides  for 
appeal  only  in  cases  upon  which  final  action  has  been  taken  by  the 
Commissioner  of  Pensions. 


i»ractice-appeal. 

Marian  Brock  (widow). 

When,  on  appeal  in  a  pension  claim,  the  action  of  the  Pension  Barean  is  reversed  and 
the  claim  remanded  lor  special  examination  the  mission  of  the  appeal  is  falfiUed, 
and  the  Department  will  not  again  consider  the  case  until  it  has  been  again  adjudi- 
cated by  the  Bureau  and  an  appeal  from  such  adjudication  is  filed. 

Assistant   Secretary   John   M,  Reynolds   to   the    Commissioner   of  Pensiofu, 

February  20,  1897. 

The  within  claim  under  the  act  of  June  27,  1890,  declaration  having 
been  filed  on  February  10,  1892,  was  reopened  by  you,  and  was  rejected 
on  July  30, 1896,  on  the  ground  that  no  legal  preeumption  of  death  has 
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been  established.  On  November  7,  1896,  on  appeal,  I  reversed  your 
action,  holding  in  substance  that  it  was  not  proper  practice  to  decide  a 
case  upon  presumption  while  avenues  were  still  open  which  might  dis- 
close facts  which  would  have  an  important  bearing  on  the  case.  In 
pursuance  of  such  holding,  I  requested  you  to  order  a  further  special 
examination,  to  determine  certain  facts.  Such  examination  has  been 
had,  and  the  report  thereof  is  now  with  the  files  in  the  case.  The 
papers  are  now  returned  to  me  under  the  following  communication: 

Chief  Law  Drv'isiON:  Inasmach  as  the  last  special  examination  was  made  by 
direction  of  the  Assistant  Secretary,  and  no  evidence  of  soldier's  death  was  adduced  by 
it,  you  may  return  the  papers  to  the  Assistant  Secretary  for  farther  consideration  of 
question  at  issue. 

D.  I.  Murphy, 

Commissioner. 

Such  a  procedure  is  clearly  error,  and  is  an  improper  departure  from 
the  universal  practice  which  has  heretofore  obtained  in  like  cases. 

The  claimant  appealed,  claiming  that  upon  the  evidence  your  rejec- 
tion of  the  claim  was  contrary  to  the  law.  I  reversed  your  action,  not 
upon  the  ground  that  the  claim  should  be  admitted,  but  upon  the  sound 
principle  of  law  that  a  claim  should  not  be  adjudicated  upon  presump- 
tions, so  long  as  it  is  apparent  that  material  facts  have  not  yet  been 
brought  out;  for  facts  are  the  basis  of  presumptions  of  law,  and  an 
important  fact  in  the  case  at  bar  was  wanting. 

The  mission  of  the  appeal  was  fulfilled  when  the  claim  was  reopened 
for  special  examination,  and  the  claimant  under  the  appeal  has  nothing 
before  the  Secretary.  The  case,  with  the  new  evidence  adduced  by  the 
special  examination,  is,  and  should  stand  in  your  Bureau  as  an  unad- 
judicated  claim. 

The  Department  carefully  (and  properly  so)  avoids  passing  upon 
evidence  in  a  claim  until  you  have  rendered  a  decision  thereon.  You 
have  not  taken  final  action  in  this  claim  under  Rule  1,  and  there  has 
been  new  tod  material  evidence  relative  to  the  grounds  of  rejection, 
filed  subsequent  to  your  action  from  which  the  appeal  was  taken,  and 
under  Rule  3,  will  not  be  considered  by  the  Secretary  until  the  same 
has  been  passed  upon  by  your  Bureau.  What  effect  the  new  evidence 
may  iiave  upon  the  disposition  of  the  case,  is  not  now  a  matter  of  con- 
sideration by  the  Secretary;  whether  or  not  it  will  ever  be,  is  optional 
with  the  claimant.  I  can  not,  in  the  present  case,  undertake  to  advise 
you  as  to  the  merits  either  pro  or  con  of  that  evidence;  that  is  a  ques- 
tion of  judgment  for  yourself.  If  your  conclusion,  whatever  it  may  be, 
is  conceived  by  the  claimant  to  be  contrary  to  the  law,  he  has  his  right 
of  appeal. 

The  original  passing  upon  evidence  in  a  pension  claim  is  one  of  the 
chief  functions  and  duties  devolved  upon  the  Pension  Bureau,  and  the 
onus  of  rendering  an  original  judgment  upon   evidence  can   not  be 
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shifted  upon  the  Secretary.  Th6  duty  of  that  oflScial,  bs  regards 
appeals  in  pension  claims,  is  clearly  defined  by  the  practice,  and  is  suc- 
cinctly stated,  in  a  general  manner,  by  Rule  1  in  the  First  Division  of 
Rules  of  Practice  in  Pension  Cases,  viz: 

An  appeal  will  lie  to  the  Secretary  of  the  Interior  from  the  final  action  or  order  of 
the  Commissioner  of  Pensions  in  all  cases  relating  to  pensions. 

A  claimant  can  not  appeal  until  you  have  rendered  final  action,  and 
the  Secretary  can  not,  as  a  matter  of  course,  consider  an  appeal  until 
the  same  has  been  taken.  In  the  case  at  bar,  the  appeal  was  considered 
and  finally  disposed  of,  and  there  is  nothing  now  for  the  Secretary  to 
consider.  And  further,  Commissioner's  Order  No.  118  would  appear  to 
apply  to  the  case  under  discussion,  said  order  providing  for  the  mode 
of  procedure  in  cases  involving  the  weight  of  evidence  and  setting 
forth  how  such  matters  shall  be  finally  disposed  of.  The  case  now 
stands  as  an  unadjudicated  claim  and  should  be  disposed  of  as  such. 

The  files  are  herewith  returned  to  you  for  action  thereon. 


missouri  mil.itia-joint  resolution  of  february  15,  1886. 

Katherine  Schuler  (widow). 

The  provisions  of  the  ^' joint  resolution  to  restore  the  statns  of  the  Missouri  militia  ^ho 
served  daring  the  late  war ''  do  not  extend  to  the  enrolled  Missouri  militia  nor  to 
the  provisional  companies  of  Missouri  militia. 

Assistant   Secretary    John    M,    Reynolds    to    the  Commissioner    of  Pensions, 

February  20^  1897. 

On  the  16th  of  August,  1895,  Mrs.  Katherine  Schuler  filed  an  appli- 
Civtion  for  pension  under  the  act  of  June  27,  1890,  as  widow  of  John  H. 
Schuler,  in  which  slie  alleged  that  her  said  husband  enlisted  on  the  10th 
of  September,  1862,  in  Capt.  Andrew  Fink's  company  (C)  of  the  Fifty- 
fifth  Regiment  of  Enrolled  Missouri  Militia,  and  was  honorably  dis- 
charged on  the  19th  of  January,  1865,  and  died  on  the  8th  of  December, 
1889.  Her  claim  was  rejected  on  the  23d  of  November,  1896,  on  the 
ground  that — 

the  Fifty -fifth  Regiment  of  Enrolled  Missouri  Militia  was  a  State  organization,  and  claims 
on  aocoant  of  service  therein  are  not  pensionable  under  existing  laws. 

The  provisions  of  the  general  pension  law  extend  to  certain  organi- 
zations of  the  Missouri  militia,  although  they  were  not  mustered  or 
accepted  into  the  service  of  the  United  States.  Section  4722  of  the 
Revibed  Statutes  directs  that  the  provisions  of  said  title  shall  be 
extended  to  the  officers  and  privates  of  the  Missouri  State  militia  and 
the  provisional  Missouri  militia  disabled  by  reason  of  injury  received 
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or  disease  contracted  in  the  line  of  duty  while  such  militia  was  cooper- 
ating with  United  States  forces  and  to  the  widow  or  children  of  any 
such  person  dying  of  injury  received  or  disease  contracted  under  like 
circumstances. 

The  provisions  of  said  section  do  not  extend  to  the  enrolled  Missouri 
militia. 

By  a  joint  resolution  of  Congress,  approved  February  15,  1895,  the 
provisions  of  the  act  of  June  27, 1890,  were  extended  to  include  the  offi- 
cers and  privates  of  the  Missouri  State  militia  and  the  provisional  Mis- 
souri militia  who  served  ninety  days  during  the  war  of  the  rebellion, 
and  who  were  honorably  discharged,  and  to  the  widows  and  minor 
children  of  such  persons. 

The  provisions  of  this  joint  resolution  extend  only  to  those  organiza- 
tions of  the  Missouri  militia  to  which  section  4722  of  the  Revised  Stat- 
utes applies.  It  does  not  extend  the  benefits  of  the  act  of  June  27, 1890, 
to  the  enrolled  Missouri  militia,  in  which  organization,  it  is  alleged,  the 
husband  of  applicant  served. 

The  applicant  also  alleges  that  her  said  husband  served  in  the  pro- 
visional company  of  enrolled  Missouri  militia,  commanded  by  Capt. 
Andrew  Fink.  The  provisional  companies  of  the  enrolled  Missouri 
militia  were  organized  for  temporary  service  in  their  own  section  of  the 
State,  and  their  relation  to  the  Government  of  the  United  States  was 
the  same  as  the  other  organizations  of  the  enrolled  militia  of  the  State. 
It  has  uniformly  been  held  that  the  provisions  of  section  4722  of  the 
Revised  Statutes  do  not  extend  to  such  provisional  companies.  It  is 
believed  that  the  act  of  June  27,  1890,  was  not  intended  to  extend  to 
the  provisional  companies  of  the  enrolled  Missouri  militia,  but  only 
to  the  provisional  regiments  of  the  Missouri  militia  which  were  organ- 
ized for  general  service.  The  action  rejecting  the  claim  of  Mrs.  Schuler 
is,  therefore,  affirmed. 


MARRIAGS  OF  COLORED  PERSONS  IX  KENTUCKY-LEGITIMACY. 

Gus  Johnson  (father). 

The  isBue  of  castomary  n^ro  roaiTiages  are  deemed  legitimate  nnder  the  laws  of  Ken- 
tacky,  and  as  the  alleged  marriage  of  claimant  was  not  soch  as  is  mentioned  in 
section  4705,  Revised  Statutes,  it  is  goveme<l  by  the  laws  of  Kentucky,  inasmuch  as 
he  was  residing  in  that  State  at  the  date  his  right  to  pension  accrued.  (See  sec.  2 
of  the  act  of  August  7,  1882.) 

Assistant   Secretary  John    M,  Reynolds    to    the    Commismoner    of  Pensions, 

February  20,  1897. 

Claimant  on  January  11,  1897,  appealed  from  the  action  of  your 
Bureau  of  February  14,  1896,  rejecting  his  dependent  father's  claim 
(No.  617,719),  filed  July  15,  1895,  ^'on  the  ground  that  the  soldier  was 
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not  the  legitimate  child  of  the  claimant.  He  was  born  of  a  slave  mar- 
riage, and  section  4705  does  not  apply  to  claims  of  dependent  parents/' 

It  is  contended  by  claimant  that  the  question  of  legitimacy  must  be 
determined  by  the  laws  of  Kentucky  and  he  cites  the  case  of  Harris  r. 
Harris  (85  Ky.  Eep.,  49)  wherein  the  court  held  that  the  issue  of  every 
void  marriage  is  legitimate  (except  between  a  negro  and  a  white  person 
and  the  issue  of  an  incestuous  marriage). 

It  is  contended  by  your  Bureau  that — 

The  claimant  and  the  mother  of  the  soldier  were  married  in  Lonisiana  about  185(1, 
during  slavery,  and  lived  together  until  the  mother  of  the  soldier  died,  Jane  5,  1857. 

Ill  order  to  establish  claims  of  dependent  fathers  it  is  necessary  to  show  legitimacy  of 
offspring,  which  is  governed  by  section  4704,  Kevised  Statutes  of  the  United  States. 

This  section  requires  a  marriage  either  before  or  after  the  birth  of  issue.  Section  47(C) 
is  by  its  terms  not  applicable  to  show  marriage  of  dependent  parents.  Inasmnch  a< 
slaves  could  not  contract  a  valid  marriage  and  as  the  claimant  and  the  mother  of  the 
soldier  never  lived  together  after  emaucipation,  no  marriage  could  have  arisen  between 
them. 

The  dependent  father  in  this  case,  not  having  shown  legitimacy  in  compliance  with 
section  4704,  has  no  title  to  pension. 

It  appears  from  the  evidence  that  the  claimant,  the  soldier,  and  \m 
mother  were  all  slaves,  living  with  their  master  in  Kentucky  at  the 
date  of  the  mother's  death  in  1857,  that  soldier  enlisted  August  lo. 
1864,  and  died  in  service  November  16,  1864,  from  exhaustion,  result- 
ing from  the  amputation  of  the  right  leg  on  account  of  a  gunshot 
wound  received  in  service  at  the  battle  of  Dutch  Gap,  October  27, 
1864,  as  shown  by  the  records  of  the  War  Department. 

Claimant  contracted  a  slave  marriage  with  Maria  Johnson,  the  mother 
of  soldier  at  West  Feliciana  Parish,  La.,  and  they  were  brought  with 
soldier  and  two  other  of  their  children  to  Kentucky  in  1851,  aft<*r 
which  they  continued  to  live  and  cohabit  together  as  man  and  wife,  and 
were  so  regarded  by  their  master  and  neighbors  prior  to  1851,  to  the 
date  of  the  mother's  death,  which  occurred  about  June  5, 1857.  Soldier 
left  no  widow  or  minor  children. 

Claimant,  the  father  of  soldier,  on  July  5, 1895,  applied  for  a  depend- 
ent father's  pension  under  the  provisions  of  section  1,  of  the  act  of 
June  27,  1890,  which  provides — 

That  in  considering  the  pension  claims  of  dependent  parents,  the  fact  of  the  soldier's 
death  by  reason  of  any  wonnd,  injury,  casualty,  or  disease  which,  under  the  conditions 
and  limitations  of  existing  laws,  would  have  entitled  him  to  an  invalid  penaiou,  and 
the  fact  that  the  soldier  left  no  widow  or  minor  children  having  been  shown  as  ^required 
by  law,  it  shall  be  necessary  only  to  show  by  competent  and  sufficient  evidence  that 
such  parent  or  parents  are  without  other  present  means  of  support  than  their  own 
manual  labor  or  the  contributions  of  others  not  legally  bound  for  their  support:  Pro- 
vided, That  all  pensions  allowed  to  dependent  parents  under  this  act  shall  commence 
from  date  of  the  filing  of  the  application  hereunder  and  shall  continue  no  longer  than 
the  existence  of  dependence. 
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Claimant's  right  to  pension,  if  any,  accrued  at  the  date  of  filing  liis 
said  application,  and  his  pensionable  status  is  to  be  tested  by  the  lawn 
of  Kentucky  under  the  provisions  of  section  2,  of  the  act  of  August  7, 
1882. 

On  February  14,  1866,  the  legislature  of  Kentucky  enacted  that 
*'the  issue  of  customary  marriages  of  negroes  shall  be  held  to  be  legiti- 
mate." 

Stewart  on  Husband  and  Wife,  paragraph  23,  very  concisely  states 
the  law  applicable  to  legislation  of  this  character — 

The  legislatare  may,  it  seems,  without  infringing  the  various  constitutional  prohibi- 
tions, pass  acts  covering  defects  in  the  formation  of  marriage  and  thus  legitimize  chil- 
dren, and  give  marriage  property  rights  from  the  beginning. 

The  courts  of  Kentucky  in  construing  the  statute  of  February  14, 
1866,  held,  in  1875,  in  the  case  of  Whitesides  v.  Allen  (11  Bush,  28), 
that— 

The  children  of  customary  marriages  of  negroes  liom  prior  to  the  passage  of  the  act  of 
I'>bruary  14,  18(36,  are  legitimate,  even  though  their  parents  have  not  since  made  the 
declaration  of  their  intention  to  continue  ihe  relations  as  provided  in  the  act. 

And  in  a  later  case,  decided  December  2,  1877  (Brown  v.  McGeo), 
the  court  held: — 

The  issue  of  customary  marriage  between  negroes  shall  be  held  legitimate,  although 
the  parents  were  not  both  living  or  not  living  together  as  man  and  wife  at  the  time  of 
the  passage  of  this  act  of  February  14,  IHUO;  or  if  then  living  together,  although  they 
failetl  to  legalize  their  marriage  in  the  mode  prescribed  by  said  act.     (12  Bush,  428. ) 

Where  one  (jf  the  parties  to  such  customary  marriages  died  before  the  passage  of  the 
act  of  February  14,  1866,  the  issue  of  such  marriage  shall  be  held  legitimate.     (Id  ) 

The  legislature  seems  to  have  anticipated  the  fat't  that  some  of  the  race  might  not  be 
in  a  condition  to  avail  themselves  of  the  provisions  of  the  act,  and  others  might  neglect 
or  refuse  lo  do  so,  and  therefore  inserted  a  proviso  by  which  the  issue  of  customary 
marriages  of  negroes  were  made  legitimate  This  proviso  applies  to  all  children,  the 
issue  of  customary  marriages  entered  into  between  negroes  prior  to  its  passage. 

lu  the  case  involving  the  right  of  the  father  of  a  colored  soldier  to 
bounty  under  the  act  of  July  11,  1862,  without  other  proof  of  heirship 
than  that  the  claimant  and  soldier's  mother  lived  together  as  man  and 
wife,  all  being  slaves  at  date  of  soldier's  eulistment,  a  broader  view 
was  taken  of  this  question  by  Solicitor-General  "Phillips  and  Attornoy- 
<^Teneral  Devens.     In  discussing  the  questions  presented  they  held — 

Tlie  diatiuction  made  by  statutory  law  of  the  United  States  between  colored  and 
other  soldiers  in  regard  to  proof  of  marriage  m  pension  cases,  etc.,  (Rev.  Stat.,  sets. 
-Oin,  4705),  extends  only  to  the  marriage  of  the  soldier,  and  does  not  effect  that  of  his 
parents  or  other  relatives. 

As  to  marriage  other  than  that  of  the  soldier,  the  law  of  evidence  (in  general)  is 
that  indicated  in  the  late  case  of  Meister  v.  Moore  (9H  V.  S.,  76  ,  and  previously,  for 
pension  cases,  stated  in  like  terms  by  Attorney  General  Mason,  in  4  Opin.,  49().  Tbe 
result  seems  to  be  that  what  at  common  law  is  only  presumptive  evidence  of  marriage 
has  by  statute,  for  the  purpot^e  of  the  pension  laws,  with  slight  change,  been  made  proof 

P.   D. — VOL.    8 .SO 

Digitized  by  VjOOQIC 


466  DECISIONS    RELATING    TO    PENSIONS. 

of  the  marriage  of  the  soldier  who  earned  the  i^ension.  Under  the  83'steni  of  slavery  it 
was  held  that  slaves  could  not  be  parties  to  marriage.  There  was,  nevertheless,  a  like 
institation  recognized  as  existing  among  them.  It  seems  that  after  the  preamre  of 
slavery  has  been  removed,  the  law  succeeded  it,  when  required  by  the  presentation  of 
competent  new  questions,  will  generally  consider  that  like  institution  as  having  been 
married  under  whatever  circumstances  would  have  made  it  such  amongst  free  persons. 

Section  4704,  Revised  Statutes,  provides  that — 

In  the  administration  of  pension  laws,  children  born  before  the  marriage  of  their 
parents,  if  jwknowl edged  by  the  father  before  or  after  marriage,  shall  be  deemed  to  be 
legitimate. 

There  would  appear  to  be  no  question  in  this  case  but  that  the  soldier 
earned  a  pension,  and  that  the  soldier  is  the  son  of  the  claimant,  and 
as  the  issue  of  customary  negro  marriages  are  deemed  legitimate  under 
the  laws  of  Kentucky,  and  a.s  the  alleged  marriage  of  claimant  was 
not  such  as  is  mentioned  in  section  4705,  Revised  Statutes,  it  is  gov- 
erned bj'^  the  laws  of  Kentucky,  as  he  was  residing  in  that  State  at  tlie 
date  his  right  to  pension  accrued.  (See  sec.  2  of  the  act  of  August  7. 
1882.) 

The  a<jtion  of  your  Bureau  is  accordingly  reversed  and  the  papers  in 
the  case  are  herewith  returned. 


insane  or  helpless  mixor-act  june  87,  18»0. 

Catharine  Dubois  (widow). 

1.  There  is  no  provision  of  law  by  which  a  helple»3  or  idiotic  child  who  was  over   16 

years  of  age  at  the  death  of  the  soldier  father  can  be  pensioned. 

2.  The  *' insane,  idiotic,  or  otherwise  permanently  helpless  minor  child,''  provided  fi»r 

nnder  the  first  proviso  to  section  3  of  the  act  of  Jane  27,  1890,  refers  to  a  minor 
under  16  years  of  age  at  the  death  of  soldier  father,  under  the  provisions  of  the 
amended  section  4702,  Revised  Statutes,  or  who  is  under  16  years  of  age  at  date  of 
filing  apphcation  under  said  section  3  of  said  act  of  June  27,  1890. 

Assistant    Secretary    John    M.    Reynolds    to   the    Commimoner    of  Pengiojut, 

February  27,  1897, 

Claimant,  on  January  23,  1897,  appealed  from  the  action  of  yonr 
Bureau  of  December  12,  1896,  in  failing  to  pension  the  alleged  idiotic 
child  of  soldier,  under  the  provisions  of  section  3  of  the  act  of  June  27, 
1890,  and  include  said  pension  in  that  granted  to  the  widow. 

The  claimant  in  her  application  for  pension  gave  the  date  of  the 
birth  of  said  child  Hannah  Dubois,  as  February  26,  1864. 

The  soldier  father  died  August  4,  1896,  and  said  child  was  therefore 
over  42  years  of  age  at  the  date  of  the  death  of  her  said  father. 

It  is  contended  by  appellant  that  inasmuch  as  said  child  is  an  idiot 
and  has  always  been  kept  at  home  and  supported  by  her  father  until 
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his  death  and  is  a  constant  care  to  her  mother,  and  can  not  do  anything 
for  herself,  and  as  the  mother  is  poor  and  aged,  that  the  case  comes 
within  the  spirit  if  not  the  letter  of  the  law,  and  pension  should  bave 
been  allowed  for  said  child. 

The  proviso  to  section  3  of  tbe  act  of  June  27,  1890  is  as  follows: 

Provided,  That  in  case  a  minor  child  is  insane,  idiotic,  or  otherwise  permanently  lielp- 
less,  the  pension  shall  continue  during  the  life  of  said  child,  or  during  the  period  of  such 
'lisability,  and  this  proviso  shall  apply  to  all  pensions  heretofore  granted  or  hereafter  to 
l»e  granted  under  this  or  any  former  statute,  and  such  pension  shall  commence  from  the 
date  of  application  therefor  after  the  passage  of  this  act. 

The  ** pension^'  to  be  continued,  and  the/' pensions  heretofore  granted 
or  hereafter  to  be  granted,'*  referred  to  in  said  proviso  to  said  section,  is 
the  pension  provided  for  minors  under  1(5  years  of  age  at  the  date  of 
the  death  of  the  soldier  fatber,  mentioned  in  section  4702,  Revised 
Statutes,  as  amended  by  the  act  of  August  7,  1882,  and  tbe  minors 
under  16  years  of  age  at  tbe  date  of  filing  the  application  under  the 
provisions  of  said  section  3  of  tbe  act  of  June  27,  1890,  and  there  is  no 
provision  of  law  by  which  a  helpless  or  idiotic  child  wbo  was  over  1(5 
years  of  age  at  the  death  of  the  soldier  father,  can  be  pensioned:  So 
also  the  'insane  or  otherwise  permanently  helpless  minor  child,''  pro- 
vided for  under  the  first  proviso  to  section  3  of  the  act  of  June  27, 
1890,  is  limited  to  the  minor  under  1(5  years  of  age  at  the  death  of  the 
soldier  father,  under  the  provisions  of  the  amended  section  4702, 
Revised  Statutes,  or  who  is  under  16  years  of  age  at  date  of  filing 
application  under  said  section  3  of  said  act  of  June  27,  1890. 

See  cases  of  Sarah  A.  Morris  (7  P.  D.,  29),  minors  of  Jacob  Loeb  (7 
P.  D.,  163),  Instructions  to  Commissioner  (7  P.  D.  167),  John  Marshall 
(7  P.  D.  213),  minors  of  Eli  Phipps  (8  P.  D.,  111). 

It  follows  therefore  that  your  Bureau  properly  refused  to  pension  the 
widow  on  account  of  said  child  as  she  was  over  16  years  of  age  at  the 
date  of  the  death  of  her  father,  and  said  action  is  accordingly  affirmed. 

The  papers  in  the  case  are  herewith  returned. 


HONORABLE  I>1SCHARGE-DEATII  CAUSE. 

Elizabeth  J.  Halfhiix  (widow). 

Soldier's  death  in  the  service  from  deliriaiu  tremens  is  not  regarded  as  equivalent  to  an 
honorable  disobarge  therefrom  within  the  meaning  of  section  3  of  the  net  of  June  27, 
1890. 

-Asristant   Secretary   John    M.    Reynolds   to   the   Commmioner    of  Permons, 

February  27,  1897, 

Claimant,  on  July  16,  1890,  filed  her  widow's  declaration  under  the 
act  of  June  27,  1890.     Claim  was  rejected  on  October  19,  1896^on  the 
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ground  that  soldier  was  never  honorably  discharged  from  service,  aud 
an  appeal  is  filed  December  3,  1896,  alleging  that  rejection  is  contrar}* 
to  the  law  and  fact. 

The  soldier  enlisted  October  18,  1861,  and  died  in  hospital  in  the 
service  July  16,  1862,  of  delirium  tremens,  and  the  appeal  is  baHMJ 
upon  the  contention  that  death  in  the  service,  without  a  formal  dis- 
charge, is  equivalent  to  an  honorable  discharge. 

The  issue  raised  by  the  appeal  is  not  new.  It  was  held  by  Assistant 
Secretary  Bussey,  as  long  ago  as  June  2,  1891,  that  the  death  of  a  sol- 
dier in  the  service  can  not  be  regarded  as  an  honorable  discharge  from 
the  service  within  the  meaning  of  section  3  of  the  act  of  June  27, 180M. 
(See  case  of  Catharine  McCarty,  5  P.  D.,  28.)  The  same  view  was 
announced  by  him  in  the  case  of  Hester  J.  Tripner  (6  P.  D.,  27).  In 
the  case  of  Mary  E.  Walker  (7  P.  D.,  197)  I  held  that  when  a  soldier 
served  a  term  of  ninety  days  or  more  in  the  Army  or  Navy  during  the 
war  of  the  rebellion  and  was  honorably  discharged,  and  afterwards 
reenlisted  and  died  during  his  subsequent  term  of  service,  his  de<uh 
not  being  the  result  of  a  violation  of  any  law,  rule,  or  regulation  of  the 
military  or  naval  service,  the  requirements  of  the  act  of  June  27,  181H). 
as  to  length  of  service  and  honorable  discharge  are  fulfilled  and  hi^ 
widow  is  entitled  to  pension  on  compliance  with  the  other  conditiousJ 
of  the  act.  In  that  case  the  requirements  of  the  law  were  literally  ful- 
filled, i.  e.,  the  soldier  had  served  ninety  days,  had  beeu  honorably 
discharged,  and  had  died.  I  can  not  see  my  way  clear  to  any  further 
modification  of  former  decisions.  If  the  law  works  hardship,  as  it 
undoubtedly  does  in  some  instances,  its  correction  must  be  left  to  the 
law-making  power.  I  may  add  that  even  if  the  law  were  otherwii*  I 
should  be  disinclined  to  regard  death  from  delirium  tremens  as  equiv- 
alent to  an  honorable  discharge.  The  action  of  your  Bureau  from 
which  this  appeal  is  taken  is  affirmed. 


MINORS-DATES  OF  BIRTH-BVIDENCE. 

MiNOBS  OF  James  Height. 

When  it  is  apparent  that  the  children  of  a  soldier  are  entitled  to  pension  the  fact  that 
the  exact  dates  of  birth  can  not  be  proved  is  not  a  sufficient  ground  for  rejectiug 
their  claim.  If,  upon  the  evidence,  the  dates  of  birth  can  be  approximately  fixed 
with  a  reasonable  degree  of  certainty,  this  should  be  done  and  the  olaim  allowed. 

Assistant   Secretary   John   M,    Reynolds    to    Hie    Commissioner    of  Penmm, 

February  27,  1897, 

James  Height,  Company  C,  Second  Regiment  Indian  Home  Guards, 
was  enrolled  on  the  28th  of  August,  1862,  aud  died  on  the  20th  of  July. 
18G3,  at  Fort  Blunt,  Cherokee  Nation,  of  smallpox. 
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On  the  5th  of  October,  1865,  an  application  for  pension  was  made  by 
War-le-yroker,  in  which  she  alleged  that  she  was  the  widow  of  James 
Height,  who  served  in  Company  C,  Second  Indian  Home  Guards ;  that 
she  was  married  to  him  on  the  1st  of  July,  1855,  according  to  the  cus- 
toms of  the  Cherokees.  The  marriage  was  proved  by  testimony  show- 
ing that  claimant  was  recognized  by  the  soldier  as  his  wife,  and  that 
they  were  recognized  as  husband  and  wife  by  the  community  in  which 
they  resided.  On  the  7th  of  May,  1868,  a  certificate  was  issued  to  allow 
pension  to  the  widow.  It  appears,  however,  that  no  payment  was  ever 
made  on  this  certificate.  The  widow  having  again  married,  the  right 
to  pension  from  the  date  of  their  father's  death,  under  the  law  as  it  then 
existed,  vested  in  the  children. 

On  the  9th  of  June,  1874,  an  application  for  pension  for  two  children 
of  the  soldier  was  made  by  a  guardian  who  alleged  that  the  widow  of 
the  soldier  died  on  the  11th  of  October,  1871.  The  guardian  died,  and 
the  children  having  attained  an  age  to  act  for  themselves,  made  an 
application  for  pension  in  their  own  names  on  the  12th  of  January* 
1<S92.  The  claim  was  rejected  on  the  7th  of  May,  1896,  for  the  reason 
that  the  claimants  were  unable  to  prove  the  exact  dates  of  their  births. 
In  June,  1896,  the  attorney  filed  an  appeal  from  the  action  rejecting 
the  claim.  By  a  decision  given  September  12,  18^6,  the  action  reject- 
ing the  claim  was  affirmed.  On  the  29th  of  September,  1896,  amotion 
for  the  reconsideration  of  tlie  decision  of  the  Department  was  filed  and 
the  same  was  considered  on  the  24th  of  October,  1896,  when  it  was  held 
that  the  claim  should  be  reopened  for  a  further  special  examination 
Such  examination  has  been  had,  and  the  claim  is  again  before  the 
Department,  your  office  adhering  to  the  rejection  on  the  ground  origi- 
nally stated. 

In  considering  the  case  it  must  be  recollected  that  it  comes  from  a 
people  but  a  few  years  removed  from  a  state  of  barbarism.  A  special 
examiner,  who  has  spent  some  time  among  them,  states  that — 

As  a  rnle,  Indians  know  only  events,  not  dates.  They  know  of  the  lieginning  of  the  war, 
and  I  believe  that  they  give  with  sufficient  definiteness  the  ages  of  these  children  at  that 
tirae. 

The  evidence  is  voluminous.  The  purport  of  the  more  important 
affidavits  is  as  follows : 

Johnson  Spade  testified,  March  28,  1895,  before  a  special  examiner, 
that  he  married  the  widow  of  James  Height  about  two  years  after  the 
war.  She  had  two  little  girls.  The  oldest  was  called  Peggy  Height 
and  the  other  Polly  Height.  When  affiant  married  their  mother  the 
girls  were  7  and  5  years  old,  respectively.  Affiant  lived  with  her  about 
three  years.     After  affiant  left  her  she  married  Charley  Tucker. 

Charley  Tucker  testified,  March  29,  1895,  before  a  special  examiner, 
that  he  and  the  widow  of  James  Height  were  married  about  October, 


Digitized  by 


Google 


470  DECISIONS    RELATING    TO    PENSIONS. 

1871.  She  had  two  girls,  Peggy  and  Polly.  The  girls  were  about 
9  and  10  years  old  when  they  came  to  live  with  affiant.  Affiant  knew 
tliem  when  he  went  to  the  war.  They  were  then  very  young.  Polly 
was  a  baby. 

Peggy  Height  (now  P^gy  Shade)  testified  March  18,  1896,  that  she 
was  6  years  old  when  her  father  died ;  that  she  was  10  or  11  years  old 
when  her  mother  married  Johnson  Spade. 

Polly  Height  (now  Polly  Smith)  testified  March  18,  1895,  that  she 
was  about  8  years  old  when  her  mother  took  up  with  Johnson  Spade. 

Jennie  Swimmer  testified,  December  7,  1896,  before  a  special  exam- 
iner, that  she  remembers  that  Peggy  Height  was  about  5  years  old  when 
the  war  began  and  Polly  about  3  years  younger.  Polly  was  a  little  girl 
just  able  to  walk  when  the  war  began. 

Sui^an  Pann  testified,  December  7,  1896,  that  Polly  Height  was  just 
able  to  walk  alone  when  the  war  began.     Peggy  is  the  older  of  the  two. 

In  letters  of  guardianship  issued  to  the  mother  of  the  children  by  the 
district  court  in  and  for  the  district  of  Talequah,  Cherokee  Nation,  on 
the  15th  of  February,  1871,  the  age  of  the  older  child  is  given  as  13 
years  and  of  the  younger,  1 1  years. 

In  the  declaration  for  pension,  filed  on  the  12th  of  February,  189*J. 

the  claimants  state  that  Peggy  Height  was  born  August,  1857,  and  that 

Polly  Height  was  bom  December,  1859.     They  state  that  they  were 

I  taught  that  they  were  born  at  the  dates  stated  by  their  mother  and 

others  who  well  knew  them. 

It  is  evident  that  applicants  are  entitled  to  pension  extending  over  a 
period  of  several  years.  That  their  ages  can  not  be  exactly  determined 
is  not  a  sufficient  reason  why  their  claim  should  be  rejected.  There  is 
evidence  in  the  case  upon  which  their  ages  may  be  approximately  ascer- 
tained and  a  date  fixed  -by  which  an  overpayment  of  the  pension  may 
be  avoided.  It  appears  to  the  Department  that  the  year  given  by  eacli 
in  the  application  filed  on  the  12th  of  January,  1892,  is  sufficiently  su>- 
tained  by  the  evidence  to  be  taken  as  the  year  of  the  birth  of  each, 
rejjpectively.  The  first  of  January  in  each  year  may  be  taken  as  the 
;  date  of  birth.     If  the  claimants  should  hereafter  furnish  evidence  to 

I  show  that  they  were  born  at  later  dates  the  matter  can  again  be  con- 

sidered.    The  rejection  of  the  claim  is  set  aside,  and  you  will  please 
adjudicate  the  same  on  the  view  herein  set  forth. 


FRAUD  AND  MISTAKE- REIMBURSEMENT. 

MOSKS    Ki.EIN. 

The  allowance  of  pension  to  claimant  under  the  general  law  was  not  the  result  of  fmod 
practiced  by  such  claimant  upon  the  Government,  but  as  the  result  of  an  error  of 
judgment  based  ou  insufficient  evidence  and  failure  to  require  more  evidence,  for 
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which  the  peusioner  w&s  not  responsible,  and  the  withholdiug  of  his  pension  granted 
under  the  act  of  June  27,  1890,  to  reimburse  the  Government  for  the  pension  paid 
under  the  general  law  was,  under  the  decision  in  the  case  of  Mary  Chryst  (8  P.  D., 
242),  error. 

AiisUtant   Secretary   John    M.  Reynolds    to    the    Commissioner    of  Pensions, 

March  1,  1897. 

Under  date  of  January  29,  1897,  the  above  cited  claim  (Certificate 
No.  95, 178)  was  submitted  by  you  for  my  consideration  of  a  question  of 
reimbursement  involved  therein.  This  question  appears  in  the  follow- 
ing statement  addressed  by  you  to  the  Chief  of  the  Law  Division  : 

When  this  case  was  before  the  Assistant  Secretary  on  appeal  in  1891,  he  afllrmed  the 
action  of  dropping  name  from  the  rolls  under  the  general  law,  on  accoant  of  "  the  many 
contradictory  statements  of  the  claimant  and  the  absolute  falseness  of  the  testimony, 
which  had  heretofore  governed  the  action  of  admission,  being  clearly  shown." 

While  he  overruled  the  action  of  the  Bureau  in  recovering  the  amount  paid  under 
the  general  law,  the  subsequent  action  of  the  Bureau  again  ordering  recovery  was 
largely  based  upon  the  language  of  General  Bussey,  designating  the  original  testimony 
as  absolutely  false.  As  a  matter  of  fact,  the  testimony  of  Schneider,  one  of  the  two 
original  witnesses,  has  not  been  impeached,  while  in  his  last  affidavit  comrade  Kraus, 
the  other  witness,  swears  that  his  original  testimony  is  correct  and  that  he  must  have 
been  druok  when  he  testified  otherwise  (see  Si)ecial  Examiner  Erdman's  report). 

Please  prepare  this  case  for  submission  to  Assistant  Secretary  John  M.  Reynolds  for 
reconsideration  as  to  the  propriety  of  directing  a  reissue  of  certiticate  under  the  act  of 
June  27,  1890,  without  recovering  amount  paid  under  the  general  law,  under  his  decision 
in  the  case  of  Mary  Chryst,  August  10,  1896,  on  the  grounds  that  said  person  was  paid 
upon  an  erroneous  judgment  and  not  through  fraud  or  mistake  of  fact. 

Following  is  a  statement  of  the  facts  in  connection  with  the  previous 
action  in  this  case.  The  pensioner  filed  his  original  application  in 
1868,  alleging  the  incurrence  of  a  hernia  in  the  service  in  1864.  There 
was  no  record  of  the  disability,  and  the  only  testimony  filed  to  estab- 
lish origin  in  line  of  duty  was  that  of  two  comrades,  sergeants  of  the 
company.  The  pension  was  allowed  in  1869,  at  810  per  month  from 
date  of  discharge.  Information  having  been  received  in  the  Bureau,  in 
1S75,  affecting  the  merits  of  the  case,  an  investigation  was  held  that 
year,  followed  by  another  in  1876.  As  a  result  of  these  investigations 
pensioner's  name  was  dropped  from  the  rolls  from  June  4,  1874,  the 
date  to  which  he  had  been  last  paid. 

Upon  the  insistence  of  the  pensioner  another  special  examination  was 
held  in  1887-88,  but  the  evidence  thus  obtained  was  not  considered 
satisfactory  to  change  the  status  of  the  case,  and  the  former  action  was 
adhered  to.  An  appeal  was  filed,  which  was  decided  by  Assistant 
Secretary  Bussey,  August  26,  1891,  and  the  action  of  the  Bureau  was 
sustained,  as  regarded  the  dropping  of  pensioner's  name  from  the  rolls. 
The  basis  of  that  decision  was,  as  stated  in  your  communication — 

The  many  contradictory  statements  of  the  claimant  and  the  absolute  falseness  of  the  tes- 
timony, which  had  heretofore  governed  the  action  of  iwl mission,  being  clearly  shown. 


Digitized  by 


Google 


472  DECISIONS    RELATING    TO    PENSIONS. 

In  the  meantime  a  grant  of  pension  under  the  act  of  June  27, 1890, 
had  been  made,  and  same  was  being  withheld  to  reimburse  the  Gov- 
ernment for  the  amount  paid  under  the  former  allowance.  Tliis  action 
was  overruled  in  the  decision  above  referred  to,  it  being  held  that  tlH* 
pension  granted  under  the  later  law  could  not  be  made  subject  to  recovery 
by  the  Government  of  money  wrongfully  paid  under  the  old  or  general 
law.  Subsequently  this  ruling  on  the  subject  of  reimbursement  was 
changed  in  another  decision,  May  3, 1892,  in  pursuance  of  which  Bureau 
Ruling  No.  246,  of  May  14,  1892,  was  issued  as  follows: 

The  Secretary  of  the  Interior  has,  under  the  date  of  May  3,  189'2,  decided  that  when- 
ever anj'  overpayment  of  pension  has  been  made  as  a  result  of  fraad  on  the  part  of  the 
pensioner,  or  of  a  mistake  of  fact,  whatever  pen-^icju  is  due  to  such  pensioner  shall  be 
withheld  until  the  said  improper  payment  shall  have  been  recovered. 

When  such  a  pensioner's  name  is  to  remain  on  the  pension  rolls  under  any  act  liis 
pension  certificate,  issued  pursuant  to  said  act,  shall  be  reissued  to  provide  for  the 
recovery  from  the  accruing  pension  of  such  improper  payment  or  payments.     *     *    * 

Under  this  ruling  the  order  was  renewed  relative  to  the  withholding 
of  payments  to  this  pensioner  of  the  pension  accruing  under  the  act  of 
June  27,  1890,  until  the  amount  paid  under  the  general  law  should  l>e 
recovered.  This  order  is  still  in  force  and  the  payments  are  heiiig 
withheld  in  accordance  therewith.  Under  the  terms  of  your  commu- 
nication the  propriety  of  this  order  is  brought  into  question,  and  I  am 
called  upon  to  decide  whether  this  case  is  controlled  by  the  ruling,  Xo. 
246,  above  quoted,  or  is  rather  within  the  scope  of  my  decision  of  August 
10,  1896,  upon  the  appeal  of  Mary  Chryst  (8  P.  D.,  242)  wherein  it  was 
held  that  the  mere  failure  to  ascertain  a  fact,  and  the  error  of  judg- 
ment resulting  therefrom,  did  not  warrant  reimbursement  of  the  pen- 
sion found  to  have  been  illegally  paid,  or  paid  on  insufficient  evidence. 

The  effect  of  your  reference  is  to  make  necessary  the  reconsideration 
of  the  whole  case  in  order  to  determine  whether  the  statement  in  the 
former  decision  relative  to  the  *'  absolute  falseness''  of  the  original  tes- 
timony was  justified.  It  will  be  readily  understood  that  so  long  as 
that  statement  remains  as  the  dictum  of  the  Department  the  statns  of 
the  case,  as  regards  reimbursement,  is  fixed  by  Order  No.  246,  and  the 
decision  in  the  Chryst  case  can  have  no  application.  So  it  becomes 
essential  to  inquire  upon  what  authority  that  sfeitement  rests.  And, 
in  pursuing  this  inquiry  it  is  important  to  differentiate  between  the 
basis  of  the  dictum  above  mentioned  and  the  general  finding  of  the 
decision,  because  the  approval  of  the  action  of  dropping  pensioner's 
name  from  the  rolls  may  have  been  correct,  by  reason  of  his  claim  hav- 
ing been  allowed  on  insufficient  evidence,  while  the  declaration  tliat 
such  evidence  was  "absolutely  false"  can  not  be  sustained. 

Referring  then  to  the  former  decision  it  will  be  found  that  after  set- 
ing  forth  the  history  of  the  case,  as  has  been  done  herein,  the  decision 
dwells  at  length  upon  the  contradictory  statements  of  the  claimant 
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and  on  the  repudiation  by  one  witness  of  his  original  evidence.  Each 
of  the  claimant '8  statements  is  quoted  and  commented  upon.  It  is  not 
necessary  to  rehearse  those  comments  here.  It  seems  to  me^  after  a 
close  examination  of  the  statements,  that  the  discrepancies  therein, 
while  very  marked,  are  by  no  means  fatal  to  claimant's  honest  inten- 
tions in  presenting  his  claim  and  do  not  indicate  a  purpose  to  perpetrate 
a  fraud.  These  discrepancies  go  to  the  details  of  the  circumstances 
under  which  the  alleged  disability  was  incurred  and  are  calculated  to 
throw  discredit  on  claimant's  memory,  thus  affecting  the  proof  of  incur- 
rence in  line  of  duty,  but,  in  my  opinion,  they  do  not  show  that  the 
disability  was  incurred  outside  the  line  of  duty.  The  time  of  incur- 
rence, as  alleged,  is  substantially  the  same  in  all  the  statements,  and 
the  place,  while  differently  named,  appears  to  have  been  in  the  same 
vicinity. 

Furthermore,  I  do  not  think  that  the  evidence  filed  in  support  of  the 
claim,  and  on  which  the  allowance  was  made,  strengthens  the  presump- 
tion of  fraud,  or  is  shown  to  have  been  "  absolutely  false."  It  is  true 
that  one  witness,  Kraus,  did  state  to  a  special  examiner  that  he  was 
mistaken  in  his  original  testimony  and  that  he  did  not  have  the  per- 
sonal knowledge  of  the  facts,  as  alleged  by  claimant,  but  he,  afterwards 
before  another  special  examiner,  disclaimed  his  repudiation  of  his  orig- 
inal testimony  and  insisted  that  it  was  true,  corroborating  it  by  addi- 
tional statements  of  his  means  of  knowledge,  and  urged  that  his  denial 
before  the  first  special  examiner  must  have*  been  made  while  he  was 
drinking.  More  than  this,  the  fact  of  incurrence  in  service  and  exist- 
ence at  discharge  of  the  disability  was  further  shown  by  the  testimony 
of  other  witnesses,  including  claimant's  brother-in-law,  Alexander  Miller, 
Adam  Wagner,  John  P.  Bruck,  Jacob  Hage,  and  Peter  Humback.  It 
is  true  this  latter  evidence  was  given  in  1887,  after  claimant's  pension 
was  stopped,  and  does  not  go  to  the  extent  of  positively  showing  incur- 
rence in  line  of  duty,  in  view  of  the  previous  doubts  which  had  been 
created,  but  it  serves  at  least  the  purpose  of  showing  that  the  claim  was 
not  fraudulent  and  the  original  evidence  was  not  ^*  absolutely  false." 

The  former  decision  lays  much  stress  on  Kraus'  repudiation  of  his 
first  testimony,  but  does  not  refer  to  his  later  disclaimer  of  that  repu- 
diation, and  in  commenting  on  the  additional  evidence  above  referred 
to  it  only  holds  that  it  is  not  sufficient  to  admit  the  claim.  Besides, 
aH  you  state  in  your  reference  of  this  case, "  the  testimony  of  Schneider, 
one  of  the  original  witnesses,  has  not  been  impeached,"  and  while  it  is 
true  he  is  dead  and  was  not  seen  by  the  special  examiner,  and  while  it 
may  have  been  also  true  that  he  was  a  bar-keeper  for  claimant  and 
(lied  at  the  latter's  house,  yet  his  testimony  can  not  be  wholly  discred- 
ited, in  view  of  all  the  other  evidence  of  a  similar  nature  on  file  in  the 
case.     I  think  it  safe,  therefore,  to  f^eclare  that  the  dictum  or  holding 
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in  the  former  deeifiion  to  the  effect  that  the  absolute  falseness  of  the 
evidence  on  which  the  claim  was  allowed  has  been  shown  is  not  well 
founded  and  should  be  overruled. 

As  already  indicated,  it  is  not  my  purpose,  nor  is  it  necessary,  to  inter- 
fere  with  the  finding  of  the  former  decision  in  affirming  the  action  of 
dropping  claimant's  name  from  the  rolls  and  refusing  to  restore  it.  It 
is  conceded  that  that  action  was  proper,  in  view  of  the  status  of  the 
case  at  the  time  it  was  taken,  and  that  the  evidence  now  on  file  would 
hardly  justify  the  resumption  of  payment  under  the  general  law,  but  it 
is  quite  as  clear  that  the  first  allowance  was  an  error  of  judgment  based 
on  insufficient  evidence  and  failure  to  require  more  evidence,  for  which 
the  pensioner  should  not  be  held  responsible,  and  for  the  amount  paid 
reimbursement  can  not  be  properly  made. 

I  am  of  the  opinion,  therefore,  that  the  ruling  No.  246  does  not  apply 
to  this  case  and  the  action  taken  thereunder  should  be  overruled.  It  'i> 
accordingly  directed  that  a  reissue  be  made  of  the  certificate  under  act 
of  June  27,  1890,  for  the  purpose  of  rescinding  the  action  referred  to 
and  for  resuming  payment  under  said  act  from  the  date  it  was  first 
withheld. 


death  cause-pathological.  sequence. 

Catharine  G.  Smith  (widow). 

The  evidence  shows  that  the  disease  of  langs  which  caused  soldier's  death,  was  oonnected 
as  a  result  with  his  militaiy  service,  eDtitling  the  widow  to  pension  under  the 
general  law,  notwithstanding  he  had  a  severe  attack  of  pleuro-pnenmonia  when  a 
boy  from  which  he  had  apparently  fully  recovered  prior  to  his  enlistment. 

AnjtiMant   Secretary   John    M,    Reynolds   to    ike    Commissioner    of    Pen^fion*. 

March  9,  1897, 

Tlie  appellant,  who  is  pensioned  under  certificate  (No.  313,615)  at  $8 
per  month,  act  of  June  27,  1890,  as  the  widow  of  Henry  C.  Smith,  late 
private  Company  I,  First  New  York  Mounted  Rifles,  filed  declaratioD 
for  pension  under  the  general  law  May  28,  1889,  claiming  for  herself 
and  two  minors,  Ernest  C.  and  Louis  W.,  which  claim  was  rejected 
September  12,  1895,  on  the  ground  that  the  best  evidence  obtainable  is 
insufficient  to  show  that  the  soldier's  death  was  due  to  his  service. 

Appeal  from  this  action  was  filed  August  5,  1896,  and  the  same  was 
duly  considered  by  the  Department.  On  November  19,  1896,  the  case 
was  returned  for  the  personal  opinion  of  the  medical  referee  as  io 
whether  the  disabilities  contracted  by  the  soldier  in  the  service  and 
their  continuance,  as  shown  by  the  evidence,  had  such  connection  with 
the  soldier's  later  physical  condition  as  to  occasion  or  precipitate  the 
fatal  disease  of  which  he  died. 
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Replying  to  this  request  for  opinion,  the  Medical  Referee,  by  communi- 
cation dated  December  7,  1896,  reports  as  follows: 

The  Board  of  Review  has  not  stated  whether  it  has  beeu  established  that  the  soldier 
contracted  any  disease  in  the  service,  or  that  the  evidence  showed  ooutinuanoe  of  disease 
after  his  discharge,  and  the  Honorable  Assistant  Secretary  has  failed  in  bis  letter  of 
reference,  to  state  definitely  the  nature  of  the  disease  for  wbidi  a  legal  approval  should 
be  made,  and  as  it  is  not  the  province  of  the  Medical  Division  of  the  Bureau  to  deter- 
mine the  origin  and  continuance  of  any  disease  which  has  been  alleged  as  due  to  the 
service,  a  definite  answer  to  the  inquiry  of  the  Honorable  Assistant  Secretary  can  not 
l)e  made. 

It  may  be  stated,  however,  that  if  a  legal  approval  can  be  made  for  origin  and  con- 
tinnance  of  disease  of  the  lungs,  the  widow^s  claim  could  be  medically  admitted  under 
the  decision  of  the  Honorable  Secretary  of  the  Interior,  under  date  of  April  2G,  1878,  in 
the  case  of  Elizabeth  W.  Cloudman,  No.  230,994.  No  other  disease  mentioned  in  the 
evidence  iu  the  claim  can  be  admitted  as  having  any  casual  or  predisposing  relation  to 
the  fatal  disease. 

In  the  departmental  communication  of  November  19,  1896,  request- 
ing the  opinion  of  the  Medical  Keferee  upon  the  point  therein  specified, 
and  in  which  communication  the  evidence  in  the  claim  is  set  out  with 
particularity  and  at  considerable  length,  it  was  distinctly  stated  as  my 
opinion  that  the  testimony  established  the  fact  that  the  soldier  did  con- 
tract disease  and  disability  while  in  the  service  and  that  his  condition 
was  bad  through  emaciation  and  cough ;  also  that,  although  the  soldier 
suffered  a  severe  attack  of  pleuro-pneumonia  when  a  boy,  he  was  appar- 
ently robust  and  hearty  at  date  of  enlistment. 

The  opinion  was  likewise  expressed  that  it  was  reasonably  well  estab- 
lished that,  although  the  soldier  may  have  been  better  at  times,  he 
still  suffered  from  the  disabilities  of  service  origin  to  a  greater  or  less 
extent  to  date  of  death,  the  only  doubt  being  whether  the  evidence 
established  that  the  fatal  disease,  pneumonia,  of  which  the  soldier  died, 
was  the  result  of  disabilities  contracted  in  the  service,  although  the 
effects  of  such  disabilities  may  have  contributed  in  a  large  measure  to 
the  fatality  of  such  disease. 

Among  the  papers  in  the  case  is  a  slip  without  date  attached  to  a 
couuuunication  from  Mr.  F.  G.  Coldren,  addressed  by  you  to  Mr.  De  Puy, 
Cliief  of  the  Eastern  Division,  in  which  you  state  that — 

I  have  advised  Attorney  Coldren  to-day  that  the  rejection  of  this  claim  was  proper  in 
view  of  evidence  of  soldier's  mother  showing  a  serious  attack  of  pleuro-pneumonia 
prior  to  enlistment. 

While  the  evidence  shows  that  the  soldier,  while  a  boy  aged  16  years, 
did  suffer  such  attack  of  pleuro-pneumonia,  the  evidence  abundantly 
establishes  that  he  fully  recovered  therefrom,  and  that  the  soldier  was 
sound  at  date  of  enlistment. 

The  act  of  March  3,  18bo,  provides  ''that  all  applicants  for  pension  shall  be  presumed 
to  have  had  no  disability  at  the  time  of  enlistment,  but  such  presumption  may  be 
rebutted." 
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Even  if  it  were  not  shown  that  the  soldier  was  sound  at  date  of  enlist- 
ment, it  can  not  "oe  successfully  contended  that  the  attack  of  pleuro- 
pneumonia; which  he  suffered  at  the  age  of  Ig  years,  was  sufficient  tu 
rebut  the  presumption  of  prior  soundness.  Moreover,  the  soldier's 
mother  who  testified  before  Special  Examiner  Alden  as  to  the  attack  of 
pleuro-pneumonia,  states  distinctly  in  her  testimony  that  the  soldier 
was  sick  only  a  week,  and  had  fully  recovered  from  its  effects.  She 
also  testified  that  thereafter  when  the  soldier  went  to  the  war,  he 
seemed  to  be  all  right  physically.  It  therefore  follows  that  your  ruling 
that— 

the  rejection  of  the  claim  was  proper  in  view  of  evidence  of  soldier's  mother  showiog  a 
serious  attack  of  plenro-pnenmonia  prior  to  enlistment — 

was  erroneous  because  of  conflict  with  the  provisions  of  the  act  of 
March  3,  1886,  in  that  presumption  of  prior  soundness  is  not  rebutted, 
aud  this  view  is  intensified  by  the  fact  that  the  soldier  served  a  perio<l 
of  nearly  three  years,  from  August  18,  1862,  to  June  12,  1865,  when 
mustered  out  with  his  command. 

In  the  case  of  Eliza  W.  Cloudman,  No.  230,994,  cited  by  the  Medical 
Referee,  Secretary  Schurz  held  as  follows: 

It  appears  that  the  fatal  attack  of  pneumonia  was  engrailed  apon  previously  existiog 
incurable  disease  of  the  lungs.  In  the  view  of  the  Department  theevidence  sufficientlv 
shows  that  the  disease  which  caused  the  death  of  said  Cloudman  was  so  connected  as  a 
result  with  his  military  service  as  to  entitle  his  widow  to  a  pension. 

Wliile  there  is  no  record  of  medical  treatment,  it  appears  from  the 
papers  that  all  the  medical  oflScers  who  were  connected  with  the  regi- 
ment at  the  time  the  soldier  contracted  the  disability  of  lung  trouble 
are  now  dead,  and  therefore  the  best  and  only  evidence  remaining  is 
that  of  soldier's  comrades. 

Careful  review  of  this  evidence  shows  that  the  soldier  did  contract 
lung  trouble  while  in  service  and  line  of  dut}^  and  the  evidence  of 
comrades,  attending  physicians,  neighbors,  and  relatives,  further  suffi- 
ciently establishes  the  fact  that  the  soldier  suflered  continuously  from 
this  disease  to  a  greater  or  lesser  extent,  from  date  of  discharge  to  date 
of  death  from  pneumonia. 

I  am  therefore  of  opinion  that  the  case  at  bar  falls  within  application 
of  the  ruling  of  Secretary  Schurz  in  the  case  of  Eliza  W.  Cloudman. 
hereinbefore  cited,  in  that  the  evidence  sufficiently  establishes  that  the 
disease  which  caused  his  death  was  so  connected  as  a  result  with  mili- 
tary service  as  to  entitle  his  widow  to  pension. 

The  action  of  your  Bureau  rejecting  the  claim  for  the  causes  stated, 
and  your  ruling  holding  that  said  rejection  was  proper  in  view  of  evi- 
dence of  soldier's  mother  showing  a  serious  attack  of  pleuro-pneumonia 
l)rior  to  enlistment,  are  therefore  reversed,  and  you  will  please  to  direct 
that  the  claim  under  the  general  law  be  admitted,  and  certificate 
issued  accord ingl3\ 
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disability -act  june  27,  1800. 

Chakles  Stone. 

Where  it  is  shown  that  a  clnimaDt  for  invalid  pension  under  the  act  of  June  27,  1890,  is 
prevented  from  following  his  trade  as  a  bricklayer  hy  reason  of  double  vision,  and 
because  of  his  advanced  age  it  is  not  probable  he  could  earn  a  support  by  any  other 
occupation,  the  provisions  of  said  act  may  properly  be  held  to  apply.  The  reasou- 
able  and  just  interpretation  of  said  act  is  not  whether  by  chance  or  charity  the 
soldier  can  find  some  means  of  supplying  the  necessities  of  life,  but  whether  he  is 
disabled  in  a  degree  preventing  him  from  following  his  trade  or  some  kindred  occu- 
pation which  might  yield  him  a  support. 

Assistant    Secretary    John    M.  Reynolds   to    the    Commissioner    of  Pensions, 

March  11,  1897. 

Claimant  filed  declaration  September  8,  1890,  for  pension  under  act 
of  June  27, 1890,  alleging  partial  inability  to  earn  a  support  by  manual 
labor  by  reason  of  accidental  blow  on  left  side  of  head,  by  which  the 
optic  nerve  was  injured,  seriously  interfering  with  his  sight  and  caus- 
ing disordered  mental  condition.  This  claim  was  rejected  June  23, 
1891,  because  of  no  disability  shown  in  a  ratable  degree  under  said  act. 
The  claim  was  reopened  and  on  March  29,  1894,  was  again  rejected  on 
the  same  ground. 

On  April  25,  1896,  claimant  filed  another  declaration  for  pension 
under  the  same  act,  alleging  inability  to  earn  a  support  by  performance 
of  manual  labor  by  reason  of  eye  and  urinary  disability.  This  claim 
was  rejected  October  19,  1896,  on  the  ground  that  no  ratable  disability 
was  shown  under  act  of  June  27, 1890.  From  this  action  an  appeal  was 
filed  November  9, 1896,  it  being  contended  on  the  part  of  appellant  that 
the  certificate  of  the  board  of  surgeons  at  Burlington,  Vt.,  of  recent 
date  shows  that  the  defect  of  vision  is  such  as  to  disable  claimant  for 
earning  a  support  by  manual  labor  in  a  pensionable  degree,  and  that 
the  condition  of  claimant's  eyes  is  such  as  to  render  his  inability  to 
earn  a  support  by  manual  labor  more  than  equal  to  anchylosis  of  an 
elbow. 

The  board  of  surgeons  which  examined  claimant  at  Burlington,  Vt., 
April  1,  1891,  report  a  rating  of  ^^  for  impaired  eyesight.  The  claim- 
ant was  again  examined  by  a  board  of  surgeons  at  Burlington,  Vt., 
November  22,  1893,  which  board  reported  as  follows  as  to  impaired 
eyesight : 

External  appearances  of  eyes  normal;  pupils  respond  slaggisbly ;  vision  right  eye,  H ; 
vision  left  eye,  ^^^^  not  improved  by  convex  or  concave  glasses;  double  vision  most  of 
time  without  glasses,  partially  corrected  by  prisms;  left  eye,  4°,  base  upward;  right  eye, 
3^,  base  downward ;  even  with  prisms  he  sees  double  part  of  the  time;  optic  disk  sunken, 
pale;  blood  vessels  contracted  in  each  eve. 

This  board,  however,  neglected  to  state  opinion  as  to  what  rating,  if 
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any,  the  claimant  was  entitled  to  by  reason  of  disabilities  claimed,  and 
these  examinations  of  the  two  medical  boards  were  had  upon  the  claim 
for  partial  inability  to  earn  support  by  manual  labor. 

Under  the  claim  for  total  inability  to  earn  a  support  by  manual  labor 
filed  April  25,  1896,  claimant  was  examined  by  a  board  of  surgeons  at 
Burlington,  Vt.,  July  1,  1896,  which  board  was  identical  in  personnel 
with  that  which  examined  the  soldier  November  22,  1893.  This  board 
certifies  as  follows  concerning  eye  trouble: 

Vision  right  eye,  ^(g;  vision  left  eye,  j^j*^^;  left  eye  slight  converging  strabismus;  ha?* 
diplopia  all  the  time,  dependent  upon  esophoriaof  left;  prism  glass  C)°  required  to  make 
vision  natural;  not  able  to  wear  glass  to  correct  defect  ol"  vision;  was  caused  by  injanr 
to  head,  and  will  not  be  improved  or  cured  by  glass.     Rating,  j  !^. 

The  sole  question  at  issue  is  whether  the  soldier,  as  shown  by  the 
reports  of  the  examining  surgeons  and  accompanying  testimony,  is  suf- 
fering disability  which  renders  him  incapable  of  earning  a  support  by 
the  performance  of  manual  labor,  either  in  whole  or  in  part,  and  this 
proposition  the  Medical  Referee  determines  negatively. 

It  will  be  observed  that  the  report  of  the  board  of  examining  sur- 
geons of  date  November  22,  1893,  gives  claimant  a  rating  of  -/^  for 
impaired  eyesight,  which  rating  is  increased  for  the  same  disability  to 
^  by  the  identical  board  which  subsequently  examined  the  soldier  July 
1,  1896.  This  evidences  that,  in  the  opinion  of  the  later  board,  the 
extent  of  disability  from  impaired  vision  had  increased  y-^  since  Novem- 
ber, 1893. 

The  testimony  of  witnesses,  vouched  for  as  credible,  shows  that  claim- 
ant, who  is  a  bricklayer  and  stone  mason  by  trade,  met  with  an  accident 
in  June,  1882,  while  working  in  a  mill,  being  drawn  over  a  pulley  upon 
a  pile  of  stones.  He  was  found  in  an  unconscious  condition,  which 
lasted  some  fourteen  days,  and  several  months  elapsed  before  he  was  in 
condition  to  go  about.  He  was  injured  all  over,  but  particularly  so 
about  the  head,  from  which  injury  impaired  vision  was  the  result. 

It  is  shown,  also,  by  the  testimony  that,  by  reason  of  this  impaired 
vision,  he  is  totally  incapacitated  from  following  his  trade,  being  liable 
to  miscarry,  falling  short  of  the  place  where  brick  or  mortar  is  to  be 
placed,  nor  can  he  measure  distances,  being  likewise  unable  in  walking 
to  step  up  or  step  over,  his  foot  falling  short.  When  at  meals  he  is  as 
liable  to  put  the  milk  and  sugar  on  the  table  cloth  as  in  his  cup  or  spill 
water  as  to  pour  it  in  the  glass.  This  is  caused  by  the  feet  that  the 
line  of  vision  of  the  left  eye  is  diverse  from  that  of  the  right. 

The  injury  from  which  the  impaired  vision  resulted  is  certified  to  by 
the  aflSdavits  of  Drs.  W.  S.  Hopkins  and  J.  H.  Woodward,  attending 
physicians.  The  latter  physician  testifies  that  he  examined  claimant 
in  1888  and  found  him  suflFering  with  diplopia.  He  examined  claim- 
ant again  in  1891  and  found  it  very  difficult  to  elicit  diplopia  with  red 
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glass,  owing  to  amblyopia  of  the  left  eye,  the  left  eye  tilting  upward 
and  outward. 

The  condition  of  diplopia,  or  double  sight,  was  found  by  the  two 
boards  of  examining  surgeons,  so  that  neither  doubt  nor  question  can 
arise  as  to  the  diplopiac  condition  of  his  eyes.  One  board  states  that 
even  with  prisms  claimant  sees  double  part  of  the  time. 

In  my  opinion,  this  soldier  is  shown  to  be  suffering  from  disabilities 
which  render  him  incapable,  either  in  whole  or  in  part,  to  earn  a  sup- 
port by  manual  labor.  It  is  certain  that  he  can  not  follow  his  trade 
because  of  the  double  vision  which  prevents  him  from  laying  brick, 
stone,  and  mortar,  and  at  his  period  of  advancing  age  it  is  not  likely 
he  can  pursue  any  trade  or  calling  whereat  he  can  earn  a  living,  save, 
possibly,  through  the  pity  or  forbearance  of  his  friends  and  neighbors. 

To  hold  otherwise  would  bi'  to  place  a  very  severe,  if  not  inhibitory, 
construction  upon  the  provisions  of  the  act  of  June  27,  1890.  The  rea- 
sonable and,  indeed,  just  interpretation  of  that  act  is  not  whether  a  sol- 
dier thus  disabled  can  by  chance  or  charity  find  some  desultory  means 
of  supplying  the  bare  necessities  of  life,  food,  and  shelter  by  the  per- 
formance of  invalid  manual  labor,  but  whether  in  his  admitted  disabled 
condition  he  can  follow  his  trade  or  some  other  kindred  occupation  for 
which  he  is  qualified  that  may  yield  him  support,  either  in  whole  or  in 
part. 

In  my  judgment,  the  evidence  discloses  such  condition  of  physical 
infirmity  as  entitles  claimant  to  be  accorded  a  ratable  disability  under 
the  act  of  June  27,  1890.  The  action  of  your  Bureau  rejecting  the 
claim  for  the  reasons  stated  is,  therefore,  reversed,  and  the  papers  are 
herewith  returned  for  readjudication  and  admission  of  the  claim. 


appeat.-practice-guardians. 

Susan  Reed  (widow  of  Asa  Eastman). 

The  guardian  of  minor  children  who  have  no  claim  on  file  in  their  own  right  has  no 
authority  to  file  an  appeal  from  the  action  of  the  CommiasioDer  of  Pensions  reject- 
ing the  widow's  claim. 

Assidani   Secretary   John    M,    Reynolds    to    the   Commissioner   of  Pensiom, 

March  IS,  1897, 

Claimant  on  February  2, 1897,  appealed  from  the  action  of  your  Bureau 
of  January  24, 1896,  rejecting  her  old  law  widow's  claim  (No.  429,029), 
filed  July  28, 1890,  on  the  gr  jund  that  death  cause,  pneumonia,  was  not 
shown  to  be  due  to  the  service. 

It  is  contended  that  the  claim  was  based  upon  pulmonar}^  consump- 
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tion,  contracted  in  the  service,  and  that  soldier  contracted  disease  of 
lungs  in  service,  which  finally  resulted  in  his  death,  and  that  he  did 
not  die  of  pneumonia. 

Soldier  enlisted  October  26,  1861,  and  was  discharged  November  IS, 
1864.  He  filed  his  application  for  pension,  based  upon  gunshot  wound 
of  right  foot,  December  12,  1866,  which  was  prosecuted  to  a  successful 
issue  January  28,  1896,  by  claimant  after  his  death,  which  occurred 
July  7,  1879.  He  appears  to  have  been  medically  examined  but  twia*, 
and  then  only  for  gunshot  wound. 

There  is  no  record  evidence  of  treatment  for  disease  of  lungs  in  serv- 
ice, although  the  record  shows  that  he  was  treated  in  hospital  May  5. 
1863,  no  diagnosis.  The  record  shows  that  he  received  his  gunshot 
wound  June  3,  1863. 

Claimant  was  married  to  soldier  February  14,  1867. 

The  testimony  as  to  incurrence,  continuance,  and  death  is  as  follows: 

Alexander  G.  Wilkins  testified  October  20,  1892,  that  he  was  a  mem- 
ber of  soldier's  company  and  regiment  and  acquainted  with  him;  that 
he  was  not  a  healthy  man,  and  had  a  bad  cough  most  of  the  time ;  that 
his  symptoms  were  those  of  a  man  in  the  first  stage  of  lung  trouble; 
that  most  of  the  time  he  looked  more  fit  for  the  hospital  than  the  field ; 
that  he  was  a  brave  soldier,  never  shirked,  and  was  a  general  favorite. 
In  response  to  an  inquiry  from  your  Bureau  he  stated,  October  31, 1893, 
that  he  first  became  acquainted  with  soldier  in  1862,  and  at  that  time 
he  had  no  recollection  that  he  had  a  cough  or  complained  of  any  trouble, 
but  that  in  the  latter  part  of  1862-63  he  well  remembers  of  soldiers 
having  a  very  bad  cough,  but  he  would  persist  in  going  on  duty  with 
the  company ;  that  he  well  remembers  this,  for  he  often  tried  to  per- 
suade him  not  to  go,  but  it  was  of  no  use ;  that  he  believes  that  soldier 
contracted  his  lung  trouble  in  the  line  of  duty ;  that  he  was  one  of  the 
bravest  men  in  the  company,  a  general  favorite,  and  if  ever  there  was  a 
deserving  soldier,  thinks  Asa  Eastman  was  one. 

Isaac  Maloney,  another  comrade,  testified  October  23,  1893,  that  sol- 
dier had  a  very  bad  cough  and  complained  quite  often,  saying  he  waf« 
not  fit  for  duty,  although  he  went  on  duty  at  the  call ;  that  judging 
from  his  looks  and  appearance  soldier  had  the  consumption ;  messed 
and  slept  with  soldier  frequently ;  that  he  was  a  good  soldier,  always* 
ready  for  duty  though  at  the  same  time  sick  and  complaining. 

Simon  Adams  testified  November,  1893,  to  soldier's  having  a  cough 
in  1865  the  first  time  he  saw  him  after  discharge,  and  which  continued 
to  grow  worse  until  his  death,  and  that  the  doctor  said  it  was  his  old 
lung  trouble  that  killed  him.  This  witness  repeated  his  testimony  at 
length  before  the  special  examiner  November  25,  1895. 

Mrs.  Anna  Hummer  testified  that  soldier  came  to  board  at  her  house 
immediately  after  his  discharge  from  the  army ;  that  he  waa  then  in 
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poor  health  and  had  a  cough — looked  bad ;  that  he  stayed  with  her 
until  after  his  marriage  to  claimant ;  that  he  was  never  well  of  said 
disease  of  lungs  after  his  discharge  until  he  died. 

Wm.  H.  H.  Adams  testified  to  soldier's  condition  from  1870  till  date 
of  his  death ;  always  believed  soldier's  lungs  were  badly  affected.  He 
coughed  and  spit  a  great  deal ;  that  witness  very  frequently  urged  him 
to  do  something  for  his  lungs ;  believes  soldier  died  of  lung  disease ; 
could  not  walk  fast  or  exert  himself  at  anything  without  giving  out» 
He  testified  before  the  special  examiner  November  20,  1896,  that  he 
was  present  when  soldier  died ;  that  the  first  time  he  saw  soldier  he  set 
him  down  as  being  a  consumptive,  and  never  changed  his  opinion ;  sol- 
dier was  thin,  pale,  stoop  shouldered  and  hollow  breasted ;  h%  had  a 
coarse,  heavy  cough,  and  he  expectorated  freely  always ;  that  this  cough 
never  left  him,  and  when  he  was  on  his  deathbed  he  would  spit  up  ter* 
rible  mouthfuls ;  he  also  frequently  complained  of  pain  in  his  breast 
and  left  side ;  that  soldier  was  ploughing  com  when  last  taken  ill,  com- 
plained of  a  severe  headache  in  the  morning,  went  home,  took  to  his 
bed  and  never  got  up.  Dr.  Cameron  was  the  attending  physician,  and 
witness  can  not  recollect  what  the  doctor  said  he  died  of,  and  witness 
testified  that  he  did  not  know  what  soldier's  fatal  disease  was. 

Other  witnesses  testify  to  soldier's  suffering  from  lung  disease. 

The  claimant  testified  before  the  special  examiner  November  18, 1896,, 
that  her  said  husband  was  a  farmer  and  was  sick  five  days  before  he 
died ;  that  he  was  ploughing  com  when  he  took  sick,  but  he  had  a  cough 
from  just  after  they  were  married,  was  troubled  with  bleeding  at  the 
nose,  which  he  said  was  caused  by  marching  in  the  hot  sun,  and  that 
she  based  her  claim  for  pension  on  soldier's  death  from  pneumonia. 

Dr.  Morris  Cameron,  admitted  to  practice  in  the  spring  of  1878,  tes- 
tified before  the  special  examiner  January  7,  1896,  as  follows: 

While  living  at  Penn  Bun  Poet-offioe  (village  of  Greenville)  in  Indiana  County,  of 
this  State,  I  knew  one  Asa  Eastman,  a  cooper,  laborer,  and  farmer,  who  lived  in  said 
village  and  immediate  vicinity  during  all  my  acquaintance  with  him,  which  covered  all 
the  period  of  time  from  April,  1876,  until  his  death  on  July  6,  1879. 

I  am  testifying*  with  my  original  ledger  of  my  practice  for  the  year  1876-79  before  me 
and  the  date  just  stated  I  give  from  said  book  of  accounts 

My  said  reoord  shows  I  treated  said  Asa  Eastman  July  4,  5,  6,  and  7,  1879.  I  have 
no  reoord  of  having  treated  said  Eastman  at  any  other  time  than  on  the  dates  just  now 
above  stated,  and  I  say  I  have  no  recollection  of  having  treated  him  at  any  other  time. 
When  I  was  called  to  treat  said  Eastman  on  July  4,  1879,  I  found  him  suffering  from 
pneumonia  of  both  lungs,  for  which  I  attended  and  treated  him  until  he  died  of  said 
disease  on  July  7,  1879,  at  4  o'clock  a.  m.,  as  I  now  remember  the  hour.  Dr.  Thomas 
St  Clair  (now  dead)  saw  said  Eastman  in  consultation  on  July  6  and  confirmed  my 
diagnosis,  and  gave  a  very  unfavorable  prognosis,  expressing  the  opinion  that  Eastman 
woald  soon  die. 

Said  Eastman  lived  acroaa  the  street  from  the  office  and  drug  store  of  my  preceptor. 
Dr.  Thomas  MoMullin  (deceased)  when  I  entered  on  the  study  of  my  profession  in  April, 
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1876,  and  he  lived  there  a  year  or  more  daring  my  first  association  with  him.  During 
that  period  and  after  that  while  he  lived  on  a  little  farm,  where  he  lived  the  last  two 
years  of  his  life,  about  one-half  mile  from  the  village,  I  had  a  namber  of  oonversatious 
about  his  physical  condition  in  which  he  claimed  to  suffer  from  dyspepsia  and  piles.  I 
had  only  his  word  for  that  I  had  no  knowledge  nor  information  leadmg  me  to  believe 
nor  to  suspect  that  said  Eastman's  fatal  disease  was  in  any  way  complicated  by  any  pre- 
existing disease.  So  far  as  I  knew,  or  ever  heard,  he  had  no  disease  of  respiratory  organs 
nor  any  other  organic  nor  acute  disease  to  which  the  fatal  termination  of  his  pneamonia 
might  be  ascribed  even  in  part. 

My  records  show  I  attended  the  wife  of  said  Asa  Eastman,  Snsan  Eastman,  on  July  8, 
1879,  in  confinement,  she  on  that  date  giving  birth  to  a  living  child,  the  sex  of  which  I 
am  unable  to  state. 

I  distinctly  remember  the  facts  that  Asa  Eastman  died  in  the  early  morning  of  one 
day  and  iCbout  noon  of  the  following  day  I  delivered  his  widow  of  a  child. 

I  am  of  the  opinion  that  the  evidence  in  this  case  fails  to  show  tiiat 
soldier's  death  can  be  attributed  to  his  disease  of  service  origin,  and 
the  action  appealed  from  is  accordingly  affirmed. 

The  appeal  of  Benjamin  L.  Davies,  guardian  of  two  minor  children 
of  soldier,  from  alleged  action  rejecting  their  old  law  claim,  February  2, 
1897,  is  dismissed,  as  no  such  action  appears  to  have  been  taken  by 
your  Bureau,  and  no  guardian's  application  for  minor's  pension  under 
the  old  law  has  ever  been  filed.  In  view  of  the  foregoing  decision  in  the 
old  law  widow's  claim,  the  guardian's  appeal,  if  authorized,  would  be  of 
no  avail,  as  the  rights  of  the  minors  depend  upon  the  right  of  the  widow, 
and  if  she  is  not  entitled  to  pension  they  would  not  be.  The  papers  in 
the  claim  are  herewith  returned. 


decl.aiiation-act  of  june  97,  1890~am£ndm1bnt. 

Antoine  Beamer  alias  Teaheb. 

A  declaration  for  invalid  pension  under  the  act  of  June  27,  1890,  which  fails  to  epeoi^ 
any  cause  of  disability  is  informal,  and  such  informality  is  inoapahle  of  being  cnnd 
after  claimant's  death ;  neither  is  such  omission  in  a  declaration  supplied  by  a  decla- 
ration for  pension  under  the  general  law  which  alleges  specific  causes  of  disability. 
Citing  case  of  James  J.  Durkee  (8  P.  D.  152). 

Assistant    Secretary  John    M,   Reynolds   to  the    Commissioner  of  PensmSj 

March  IS,  1897, 

In  response  to  your  communication  of  February  24,  1897,  inviting 
attention  to  an  apparent  inconsistency  between  the  decision  rendered 
February  6, 1897,  in  the  case  of  Antoine  Deamer  alias  Teamer,  Company 
F,  Fifth  Pennsylvania  Heavy  Artillery'',  and  certain  language  found  in 
the  decision  in  Durkee's  case  (8  P.  D.,  152),  I  have  to  state  that  after 
careful  consideration  I  do  not  think  there  is  any  real  conflict  between 
the  two  decisions. 
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Deamer  filed  a  declaration  ander  the  act  of  Jane  27 ,  1890,  on  the 
10th  of  July,  1890,  in  which  he  alleged  that  by  reason  of  disability  not 
due  to  his  own  vicious  habits  he  was  incapacitated  for  the  performance 
of  manual  labor,  but  failed  to  specify  the  cause  or  causes  of  said  dis- 
ability. He  died  on  January  9,  1891,  before  this  defect  in  his  declara- 
tion was  cured.  The  claim  was  rejected  by  your  Bureau  on  the  ground 
that  the  declaration  was  informal  and  the  informality  was  incapable  of 
being  cared  by  reason  of  the  claimant's  deaths 

It  was  contended,  on  appeal,  that  the  omission  in  the  declaration 
under  the  act  of  June  27,  1890,  was  supplied  by  a  declaration  under 
the  general  law  filed  December  17, 1890,  in  which  the  soldier  stated 
that  he  contracted  rheumatism  and  asthma  while  in  the  service.  I 
held,  pursuant  to  the  decision  of  January  16, 1897,  in  the  case  of  John 
C.  Mordstadt,  that— 

Inasmnoh  as  the  rights  to  a  pension  nnder  the  general  law  and  nnder  the  act  of  Jnne 
27,  1890,  arose,  as  to  oertain  vital  particnlars,  npon  entirely  different  statutory  condi- 
tions and  facts,  it  was  consequently  neceflsary  that  the  rights  of  a  claimant  nnder  the 
two  laws  be  set  oat  by  different  declarations. 

You  quote  from  the  decision  in  Durkee's  case  the  following  language 
which  you  deem  inconsistent  with  the  above  holding: 

As  toother  matters  required  tobeaUeged under  the  established  rules  and  r^ulations, 
such  as  the  company  and  regiment  in  which  service  was  rendered,  the  dates  of  enlistment 
and  discharge,  and  the  specific  causes  of  disability,  their  obvious  purpose  is  to  flsMnlitate 
the  adjudication  of  the  claim.  These  are  not  essential  elements  of  title,  and  while  they 
should  be  averred  their  omission  is  not  to  be  regarded  as  fatal  to  the  claim. 

It  will  be  observed  that  the  decision  in  Deamer's  case  does  not  hold 
that  the  declaration  filed  under  the  act  of  June  27,  1890,  was  void,  but 
only  that  it  was  incomplete  in  a  certain  particular,  as  to  which  it 
required  amendment. 

In  the  Burkee  case  the  following  rules  as  to  declarations  under  the 
act  of  June  27,  1890,  were  enunciated: 

1.  An  original  declaration  or  application  which  does  not  show  the  four  essential  ele- 
ments of  title,  hereinbefore  recited,  shall  be  held  void  and  of  no  effect. 

2.  A  declaration  properly  executed,  alleging  these  essential  elements  of  title,  but 
defective  in  other  particulars  under  the  rules  and  regulations  heretofore  approved  by 
the  Secretary  of  the  Interior  shall  be  deemed  a  valid  application  to  this  extent;  that  the 
date  of  filing  thereof  shall  be  the  date  of  commencement  of  the  pension  (if  allowed) ; 
provided  the  evidence  shall  show  that  a  pensionable  disability  existed  at  said  date. 

3.  If  the  original  declaration  shall  fail  to  specify  the  disabling  cause  or  causes  leading 
to  inability  to  earn  a  support  by  manual  labor  or  shall  fail  to  contain  any  other  essential 
averment,  the  claimant  shall  be  advised  of  the  particulars  wherein  it  is  defective  and 
that  he  is  required  to  file  a  new  and  amended  declaration  curing  said  defects  before  the 
claim  can  be  further  adjudicated. 

The  declaration  in  this  case  was  not  void;  neither  was  it  a  complete 
declaration.  It  was  eflfective  (under  the  second  rule  above  stated)  for 
the  purpose  of  fixing  the  date  of  commencement  of  the  pension,  when 
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allowed,  but,  under  the  third  rule,  was  not  sufficient  for  the  purpose  of 
adjudication.  Before  the  claim  could  be  adjudicated  it  was  necessary 
for  the  claimant  to  file  a  new  and  amended  declaration.  This,  it  is 
held,  he  failed  to  do  and  unless  some  one  can  now  do  it  for  him  the  claim 
can  not  be  further  considered  and  is  practically  dead. 

The  right  of  the  claimant's  widow  to  file  an  amended  declaration  in 
such  a  case  was  considered  by  me,  and  denied  in  the  case  of  Ira  J. 
Deyo,  June  30,  1896.     In  that  case  I  said: 

A  widow  has  the  right  to  proeecute  the  invalid  claim  left  pending  by  the  soldier  and 
no  other.  She  can  not  make  a  new  claim  for  him.  She  can  not  enlaige  the  scope  of 
his  application  or  change  the  basis  of  it.  It  follows  that  she  can  not  amend  his  declara- 
tion by  alleging  causes  of  disability  which  he  did  not  allege. 

I  have  seen  no  reason  to  modify  that  view. 

It  must  be  conceded  that  under  the  Durkee  decision  the  declaration 
filed  by  Mr.  Deamer  was  defective  and  required  amendment.  As  be 
did  not,  and  his  widow  can  not  amend  it,  the  claim  necessarily  fiuls. 


ACCRUED  PENSION  OF  WIDOW-MINORS. 

Minors  of  John  Hotchkiss. 

In  case  of  the  death  of  a  widow  who  is  in  receipt  of  a  pension,  the  jiension  which 
accrued  from  the  date  of  the  last  payment  to  her  can  be  paid  to  her  children  who  are 
under  16  years  of  age  at  the  date  of  her  death.  It  can  not  be  paid  to  them  if  thej 
are  over  the  age  of  16  years  at  the  date  of  their  mother's  death. 

Assistant  Secretary  John  M,   Reynolds    to    the    Commissioner    of  PensionSy 

March  IS,  1897. 

John  N.  Hotchkiss,  late  of  Company  H,  Forty-fifth  Pennsylvania 
Volunteers,  the  father  of  claimants,  was  killed  in  action  at  South 
Mountain,  September  14,  1862.  His  widow  was  pensioned  from  that 
date.  The  pension  was  paid  up  to  March  4,  1869.  The  pension  was 
paid  to  a  guardian,  the  pensioner  being  insane.  She  died  at  the  State 
asylum  for  the  insane  at  Danville,  Pa.,  on  the  9th  of  May,  1874. 

On  the  23d  of  April,  1889,  an  application  (No.  415,596)  was  made 
for  pension  on  behalf  of  two  children  of  the  soldier;  Warren,  bom 
June  18,  1855,  and  Thomas  F.,  born  November  8,  1857.  Their  claim 
was  rejected,  May  16,  1890,  on  the  ground  that  they  were  over  16  years 
of  age  at  the  date  of  the  widow's  death.  From  this  action  an  appeal 
was  taken,  January  27,  1897. 

More  than  five  years'  pension  accrued  to  the  widow  of  the  soldier 
from  the  date  to  which  she  was  paid  to  the  date  of  her  death.  The 
only  law  relative  to  the  payment  of  accrued  pension  now  in  force  is  the 
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act  of  March  2, 1895.  This  act  provides  that  in  case  of  a  widow,  the 
accrued  pension  shall  be  paid  to  her  minort^hildren  under  the  age  of  16 
years  at  h^  death. 

In  this  case  the  children  were  all  over  the  age  of  16  years  at  the 
daie  of  their  mother's  death.  There  is,  therefore,  no  authority  of  law 
to  pay  to  them  the  pension  which  accrued  to  their  mother.  The  action 
from  which  the  appeal  is  taken  is  affirmed. 


appbal.-attorney8hip-pracnce. 

Phineas  D.  Judson  (deceased). 

The  attorney  for  a  claimant  for  invalid  pension,  where  snch  claimant  dies  prior  to  the 
final  adjudication  of  the  claim,  has  no  legal  right  to  appeal  from  the  rejection  of 
said  claim  without  first  obtaining  a  power  of  attorney  to  continae  snch  prosecntion 
from  the  widow  of  such  soldier,  or  from  the  person  next  in  order  of  succession. 
Citing  James  Keating  (7  P.  D.,  280)  and  Amerions  Mayo  (Id.,  531). 

Amdant    Secretary  John   M.   BeynoUts  to  the    Commissioner    of  Pensions, 

March  IS,  1897, 

The  above  entitled  claim  for  pension  was  first  rejected  by  your  Bureau 
on  May  14, 1889,  upon  the  ground  that  the  service  origin  of  the  alleged 
disabling  causes,  upon  which  said  claim  was  based,  was  not  established. 

The  claimant  became  insane  in  1886,  and  in  February,  1895,  one 
George  M.  Jeter  was  appointed  his  conservator  by  the  county  court  of 
Edgar  Ck)unty,  111.  On  June  10,  1896,  Mr.  A.  Y.  Trogdon,  of  Paris, 
111.,  filed  in  your  Bureau,  as  attorney  for  said  conservator,  an  applica- 
tion renewing  said  claim,  accompanied  by  additional  evidence,  in  view 
of  which  the  claim  was  reopened  and  again  considered  in  your  Bureau, 
but  while  it  was  still  pending  and  unadjudicated  the  claimant  died,  on 
November  20,  1895.  The  rejection  of  the  claim  was  adhered  to  upon 
the  same  grounds  by  your  Bureau  on  December  8,  1896,  and  from  this 
action  an  appeal  was  taken  by  said  attorney  on  December  17,  1896, 
which  was  dismissed  by  this  Department  on  January  25,  1897,  for  the 
reason  that  it  was  held  the  county  court  of  Edgar  County,  111.,  had 
no  jurisdiction  to  appoint  said  conservator,  and,  consequently  he  had  no 
power  or  authority  to  prosecute  such  claim,  or  to  appoint  and  employ 
said  attorney  to  represent  him  therein. 

The  present  motion  requesting  a  reconsideration  of  said  action  was 
filed  by  said  attorney  on  February  6,  1897,  in  which  he  discusses  the 
ground  upon  which  said  appeal  was  dismissed,  contending  that  the  same 
was  erroneous,  but  it  is  clear  from  the  foregoing  statement  of  facts  and 
the  decisions  of  this  Department  that,  although  the  dismissal  of  said 
appeal  was  correct,  the  ground  upon  which  said  action  was  taken  and 
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the  reasons  given  therefor  were  neither  necessary  nor  proper,  it  being 
extremely  doubtful  whether  they  could  be  successfully  maintained,  and 
the  argument  and  discussion  of  the  same  in  this  motion  is  wholly  imma- 
terial and  unnecessary  to  the  proper  decision  of  the  question  presented. 

The  claimant  died  while  this  claim  was  pending  and  awaiting  final 
adjudication  in  your  Bureau,  and  the  said  attorney  prosecuted  it  to 
final  determination  and  rejection  subsequent  to  claimant's  death.  His 
power  and  authority  to  take  any  further  steps  in  the  case,  whether 
derived  by  appointment  from  the  claimant,  his  conservator,  or  any  other 
source,  then  ceased,  and  could  only  be  revived  by  power  of  attorney 
from  the  widow  of  the  claimant,  who  succeeded  under  the  law  to  the 
right  to  continue  the  prosecution  of  said  claim  for  the  accrued  pension. 
The  attorney  admits  that  he  has  never  received  a  power  of  attorney 
from  the  widow,  and  has  filed  no  such  power  of  attorney  in  your  Bureau. 

In  the  appeal  of  James  Keating  (7  P.  D.,  280),  decided  October  20, 
1894,  this  Department  held  that : 

Where  the  soldier  died  before  final  action  by  the  Bureau  of  Pensions,  his  daim  ha?* 
ing  been  subaeqaently  rejected,  the  attorney  of  record  has  no  l^gal  right  to  appeal  from 
such  rejection  without  first  obtaining  from  the  widow  of  the  soldier  a  power  of  attorney 
to  continue  its  prosecution. 

Also,  in  the  appeal  of  Americus  Mayo  (7  P.  D.,  531),  it  was  held,  on 
April  5,  1895 : 

Where  a  claim  for  pension  is  pending  before  the  Bureau  and  applicant  dies,  the  attor- 
ney of  record  will  be  permitted  to  proceed  under  his  original  contract  and  prosecute  the 
claim  to  adjudication,  but  on  adjudication  his  rights  and  authority  under  said  contract 
terminate.  If  the  claim  be  rejected  and  he  desires  to  file  evidence  with  a  view^  to  reopen- 
ing, or  to  appeal,  he  must,  before  proceeding  in  the  matter,  obtain  a  power  of  attorney 
from  the  widow  or  the  person  next  in  order  of  succession. 

It  is,  therefore,  manifest  that  said  appeal  should  have  been  dismissed 
for  the  reasons  above  indicated  instead  of  those  stated,  and  this  motion 
is  overruled  and  said  action  dismissing  the  appeal  is  adhered  to  upon 
the  grounds  herein  given. 


FEE  AGREEMENTS-EVIDENCK-PRACTICE, 

Elias  Shank  (claimant). 

All  evidence  as  to  the  contract  in  relation  to  fees  between  claimants  and  their  agents  or 
attorneys  must  be  filed  prior  to  the  issue  of  the  certificate  of  pension  in  the  claim  to 
which  it  is  to  be  applied. 

Assistant   Secretary  John    M,   Reynolds    to    the    Commissioner   of  Pensions, 

March  IS,  1897. 

In  your  communication  of  January   25,   1897,   in  the  case,  Elias 
Shank,  Company  G,  Thirty-seventh  Kentucky  Volunteers,  Mounted 
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Infantry  (Certificate  No.  83,866),  yon  submitted  for  consideration  the 
qaestion  whether  evidence  showing  official  capacity  of  an  officer  before 
whom  fee  agreements  are  executed,  if  filed  in  a  case  subsequent  to  the 
issue  of  certificate  to  allow  pension,  will  warrant  the  Commisioner  of 
Pensions,  in  approving  said  fee  agreement  which,  in  other  respects,  con- 
form to  the  law  and  the  rules  of  practice. 

The  question  submitted  arose  on  the  appeal  of  Attorney  P.  J.  Lock- 
wood,  in  his  claim  for  fee  in  the  case,  Amos  Van  Fleet  (decided  Septem- 
ber 13,  1895,  23  Fee  P.  L.  Bk.,  449).  The  facts  there  found  are  sub- 
stantially those  submitted  and  herein  set  forth.     It  was  held  that: 

As  the  articles  of  agreemeDt  filed  by  the  appellant  in  the  new  disability  claim  were 
invalid  for  want  of  proper  execution,  he  was  entitled  to  a  fee  of  but  $10  on  the  allowance 
of  said  daim. 

The  effect  of  this  holding  is  that  said  fee  agreements  under  the  sub- 
mitted conditions  can  not  be  recognized. 

However,  upon  review  of  the  case  on  motion  for  reconsideration,  it 
was  first  learned  that  the  practice  of  the  Bureau  was  not  uniform 
in  the  particular  of  permitting  attorneys,  after  the  mailing  of  the  cer- 
tificate of  pension,  to  cure  defects  in  agreements;  that  on  the  same  day 
letters  were  written  by  different  clerks,  one  refusing  and  the  other 
according  attorneys  permission  to  cure  such  defects. 

The  Department  in  sustaining  said  motion  was  of  the  opinion,  in  view 
of  the  practice  in  the  Bureau,  that  its  action  refusing  or  allowing  the 
stipulated  fee,  when  the  agreements  are  informal  in  the  particular 
noted,  should  be  affirmed  for  the  reason  that  as  the  Commissioner,  by 
approving  the  agreements  waived  the  informality,  the  enforcement  of 
the  rules  in  those  cases  where  such  informality  was  thus  waived,  should 
not  be  insisted  upon,  and  in  those  cases  where  the  Commissioner  refused 
to  waive  the  informality,  that  his  action  was  in  accord  with  the  rules 
of  practice. 

So  in  that  case  (Van  Fleet)  when  it  was  learned  what  had  been  the 
practice  in  the  Bureau,  in  harmony  with  the  foregoing,  it  was  held  that 
inasmuch  as  the  Commissioner  had,  in  said  case,  approved  the  agree- 
ments, but  had  refused  to  pay  the  stipulated  fee  for  reasons  other  than 
any  informality  in  their  execution,  that  as  those  reasons  could  not  be 
sustained,  the  full  stipulated  fee  should  be  paid,  the  fee  agreements  hav- 
ing been  approved;  accordingly  the  action  of  the  Bureau  was  overruled 
with  directions  that  the  stipulated  fee  be  paid  to  the  attorney. 

It  is  urged  that  the  certificate  as  to  official  capacity  is  evidence,  not 
of  the  contract  between  the  claimant  and  his  agent  or  attorney,  but 
that  said  contract  has  been  duly  executed,  and,  therefore,  when  the 
contract  has  been  filed  before  the  issue  of  certificate  of  pension  evidence 
of  the  proper  execution  of  the  fee  agreements  may  be  filed  at  any  time 
thereafter.  In  support  of  this  contention  it  is  argued  that,  as  in  this 
case — 
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If  the  anthentioatiDg  officer  did,  as  a  matter  of  tact  poflseas  the  proper  antbority  at 
the  time  when  he  exercised  it,  the  fee  agreementB  are  unimpeachable,  and  the  contnMSt 
<x>ntained  in  them  should  be  held  inviolable,  and  that  the  attorney  shonld  not  be  pre- 
cluded by  the  mere  fact  that  the  case  has  been  abjudicated  on  its  merits,  from  furnish- 
ing proof  if  he  can  do  so,  on  a  mere  question  of  fact. 

It  should  be  borne  in  mind  that  in  determining  this  question  reconrse 
is  not  had  to  the  principles  of  equity  and  law,  but  to  rules  of  practice 
and  the  statutory  requirements.  It  will  not  be  denied  that  in  the 
absence  of  proper  evidence  as  to  the  agreement  between  the  claimant 
and  his  attorney  as  to  fee  to  be  paid  or  as  to  their  proper  execution, 
that  one  in  excess  of  $10  can  not  be  allowed.  At  what  time  shall  this 
evidence  be  filed?  Before  or  after  the  issue  of  the  certificate  of  pen- 
sion?   Section  4768,  Revised  Statutes,  provides  that — 

The  Commissioner  of  Pensions  shall  forward  the  certificate  of  pension  granted  in  anv 
case  to  the  agent  for  paying  pensions  when  sach  certificate  is  made  payable,  and  at  the 
same  time  forward  therewith  one  of  the  articles  of  agreement  filed  in  the  case  and 
approved  by  the  Commissioner.    *    ♦    * 

It  is  not  necessary  to  dwell  upon  what  are  the  requirements  of  this 
act.  Doubtless  the  certificate  is,  upon  its  issue,  immediately  forwarded 
to  the  agent  for  paying  pensions,  accompanied  by  an  approved  fee 
agreement,  if  valid  agreements  are  filed,  as  the  voucher  of  said  agent 
for  paying  the  fee  stipulated  therein.  This  practice  would  not  permit 
the  filing  of  fee  agreements  after  the  issue  of  certificate,  or  any  evidence 
of  the  execution  of  fee  agreements.  The  statute  does  not  contemplate 
any  condition  other  than  the  filing  of  the  evidence  of  such  agreements 
and  of  their  proper  execution  prior  to  the  issue  of  the  certificate.  The 
statutes  and  the  rules  are  plain,  and  it  is  so  manifest  that  any  over- 
sight in  the  proper  execution  of  the  agreements,  or  of  the  filing  of  the 
evidence  of  their  proper  execution,  can  not  in  any  measure  be  due  to 
the  requirements  of  the  law  or  rules  of  practice,  but  wholly  due  either 
to  the  carelessness  or  neglect  of  the  attorney,  that  no  other  pretext  or 
excuse  can  be  assigned  for  permitting  such  evidence  to  be  filed  after  the 
issue  of  the  certificate  of  pension. 

So,  had  this  question  been  submitted  at  a  time  when  the  decision  of 
the  Department  would  have  been  a  precedent  for  every  case  in  which  it 
has  arisen  it  would  have  been  reasonable  to  have  held,  that  all  evidence 
establishing  such  agreements  or  their  proper  execution,  should  be  filed 
prior  to  the  issue  of  the  certificate  of  pension. 

The  principles  upon  which  such  a  decision  would,  at  that  time,  have 
been  based,  are  still  applicable  to  and  determinative  of  the  same  ques- 
tion arising  at  this  date;  they  should  not  be  subverted  by  the  oversight 
and  neglect  of  the  persons  claiming  rights  under  fee  agreements  of 
which  there  is  wanting  evidence  of  their  proper  execution,  and  this  due 
to  the  oversight  and  neglect  of  such  persons. 

Furthermore,  I  fail  to  understand  upon  what  ground  permission 
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would  be  denied  an  attorney  to  file  fee  agreementfi  after  the  issue  of 
certificate  of  pension,  if  it  be  conceded  that  an  essential  part  thereof 
can  be  so  filed.  The  Department  decided  November  26,  1888,  in  the 
case  of  George  W.  Oddell,  that  fee  agreements,  if  filed  after  the  issue 
of  pension,  certificate  can  not  for  that  reason  be  applied  to  the  claim. 

Therefore,  I  am  of  the  opinion  that  the  official  capacity  of  a  person 
before  whom  agreements  are  executed  should  be  certified  when  required 
by  the  law  or  rules  of  practice;  and  that  fee  agreements  should  not  be 
approved,  unless  this  is  done  before  the  issue  of  the  certificate  of 
pension. 

However,  I  do  not  think  it  advisable  to  readjudicate  claims  where 
this  particular  informality  has  been  waived  by  the  Commissioner  of 
Pensions,  and  the  fee  agreements  have  been  approved  in  the  absence  of 
such  certificate  of  authority,  by  the  payment  of  the  whole  of  the  stipu- 
lated fee  or  a  portion  thereof  exceeding  $10,  and  such  certificate  is  sub- 
sequently filed. 


DECLARATION-ACT  JUNE  «7,  1890. 

HoLLis  Laraby. 

Id  a  deolaration  for  pension  nnder  the  act  of  Jane  27,  1890,  a  statement  of  the  date 
of  enlistment  and  the  date  of  discharge  is  a  safficient  statement  as  to  the  length  of 
service. 

Amstant  Secretary  John   M.  Reynolds  to  the    Commusioner  of   Pendonts^ 

March  IS,  1807. 

On  the  17th  of  December,  1896,  your  office  addressed  a  letter  to  Noah 
Moser,  of  Loogootee,  Ind.,  which  contained  the  following  statement : 

Referring  to  an  application  for  invalid  pension  under  the  act  of  June  27,  1890,  filed 
December  17, 1896,  in  behalf  of  Hollis  Laraby,  formerly  of  Company  A,  Second  Ver- 
mont Infantry,  No.  1,087,676,  which  contained  a  power  of  attorney  in  your  favor,  you 
are  advised  that  said  paper  has  this  day  been  returned  to  the  claimant  with  the  informa- 
tion that  it  would  confer  no  rights  upon  him,  because  there  is  no  averment  in  the  same 
that  he  served  ninety  days  in  the  war  of  the  rebellion.     *    *    * 

The  said  attorney  in  a  letter  filed  February  1,  1897,  states  that — 

The  body  of  the  declaration  set  out  the  fiict  that  the  soldier  enlisted  March  9,  1865, 
and  was  discharged  July  1.5,  1865,  which  was  a  sufficient  statement  that  the  soldier's 
service  exceeded  ninety  days. 

Your  office  concedes  that  if  the  statement  of  Mr.  Moser  relative  to 
the  averments  in  the  declaration  filed  December  9, 1896,  as  to  the  dates 
of  soldier's  enlistment  and  discharge  is  correct,  the  action  appealed 
from  should  be  set  aside.  In  this  view  the  Department  concurs.  The 
claimant  not  having  returned  the  declaration  which  was  originally  filed 
on  December  9,  1896,  the  facts  of  the  case  can  not  now  be  determined. 
The  appeal  in  the  case  is  dismissed. 
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decl.abation-amsndmbnt-honorabl.e  dischargb. 

Maria  Blew  (widow). 

A  ^idow^s  declaration  for  pension  nnder  section  3  of  the  act  of  June  27,  1890,  being 
complete  in  all  respects  except  that  it  does  not  state  that  the  soldier's  dischaige  from 
the  service  was  honorable,  the  informality  may  be  waived  and  the  declaraUoD 
accepted  as  valid. 

Assistant  Secretary  John  M,   Reynolds    to    the    Commissioner  of    Pensions, 

February  20,  1897. 

The  claimant,  Maria  Blew,  on  October  14,  1896,  filed  an  application 
for  pension  under  section  3,  of  the  act  of  June  27, 1890,  in  which  she 
alleged  that  she  is  the  widow  of  Carter  Blew,  who  was  enrolled  on  the 
25th  of  January,  1864,  in  Company  K,  Eighth  Begiment  of  United 
States  Colored  Heavy  Artillery,  in  the  war  of  1861-65,  and  was  dis- 
charged at  Louisville,  on  the  —  day  of  March,  1866;  that  she  was  mar- 
ried to  said  soldier  on  the  31st  of  May,  1885;  that  he  died  in  February, 
1893;  and  that  she  is  without  other  sufficient  means  of  support  than 
her  daily  labor. 

On  October  29,  1896,  said  application  was  returned  to  her  with  the 
information  that  it  could  not  be  accepted  to  confer  any  rights  upon  her 
for  the  reason  that  it  did  not  contain  the  following  essential  allegation, 
namely :  That  the  soldier  was  honorably  discharged.  A  proper  blank 
for  a  new  application  was  enclosed. 

Instead  of  filing  a  new  application  the  claimant,  presumably  by  the 
advice  of  her  attorney,  returned  the  old  application  with  an  aflSdavit 
stating  in  substance,  that  she  had  no  personal  knowledge  of  the  circum- 
stances of  her  husband's  discharge,  but  that  she  had  been  informed  and 
believed  that  he  was  discharged  honorably. 

On  December  30,  1896,  the  attorney  entered  an  appeal,  his  contention 
being  that  there  is  no  provision  of  law  or  rule  of  the  Pension  Bureau 
sanctioned  by  a  decision  of  the  Department  making  an  allegation  of 
honorable  discharge  necessary  in  a  widow's  application,  and  that  inas- 
much as  the  fact  as  to  whether  the  soldier  was  honorably  discharged  or 
not  lies  without  the  personal  knowledge  of  the  claimant,  but  is  pecu- 
liarly within  the  knowledge  of  the  Government,  such  an  allegation 
ought  not  to  be  required  of  her. 

In  the  case  of  Susan  M.  Minor,  decided  September  11,  1896  (8  P.  D., 
263),  I  held  that  the  essential  allegations  in  a  declaration  for  widow's 
pension  under  the  act  of  June  27,  1890,  are  (1)  that  her  husband  served 
at  least  90  days  in  the  Army  or  Navy  of  the  United  States  during  the 
late  war  of  the  rebellion;  (2)  that  he  was  honorably  discharged;  (3)  that 
he  has  died;  (4)  that  she  is  without  other  means  of  support  than  her 
daily  labor,  and  (5)  that  she  was  married  to  said  soldier  prior  to  the 
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passage  of  said  act.  I  farther  held  that  a  declaration  which  does  not 
show  these  averments  is  void  and  of  no  effect. 

I  do  not  see  much  force  in  the  arguments  of  the  attorney  based  on 
the  fact  that  the  claimant  has  no  personal  knowledge  of  the  character 
of  her  husband's  discharge.  Widow  claimants,  in  many  cases,  have 
no  i)ersonal  knowledge  that  their  husbands  were  in  the  army,  or  when 
they  were  enlisted  and  discharged,  or  what  disabilities,  if  any,  they 
contracted  during  service;  yet  they  are  properly  required  to  make 
averment  as  to  these  matters,  it  being  understood  that  what  they  do  not 
know  personally  they  allege  upon  information  and  belief.  The  Bureau 
is  under  no  obligation  to  consider  a  claim  unless  the  claimant  alleges 
facts  which,  if  proved,  would  entitle  her  to  the  pension  sought. 

I  am  of  the  opinion,  however,  that  where  (as  in  this  case)  a  widow's 
declaration  is  complete  in  all  respects  except  that  it  does  not  allege 
that  her  husband's  discharge  from  the  service  was  honorable  it  would 
be  reasonable  to  waive  the  slight  informality  and  assume  that  an  hon- 
orable discharge  was  meant  (that  being  the  only  kind  of  discharge 
which  would  give  her  title  to  pension).  In  accordance  with  this  view 
you  are  respectfully  directed  to  accept  the  declaration  filed  January  6, 
1897,  as  valid. 


servicb— unassigned  drafted  man. 
David  H.  Dyer. 

The  record  in  evidence  from  the  War  Department  shows  claimant  accepted  into  the 
service  hy  proper  authority  on  Deoemher  20,  1864.  He  was  discharged  April  13, 
1865,  and  the  Treasury  record  shows  him  paid  as  a  private  ap  to  that  date.  The 
War  Department  now  states  that  it  has  determined  that  soldier  was  in  the  service 
from  December  20,  1864,  to  Fehrnary  2, 1865,  but  it  produces  no  record  or  evidence 
corroborative  of  that  conclusion. 

Held,  A  claim  can  not  be  adjudicated  upon  alleged  facta  not  in  evidence,  and  the  War 
Department  should  be  requested  to  file  a  record  of  service  de  nova,  inasmuch  as  its 
later  conclusions  are  totally  at  variance  with  the  record  found  in  the  case  and  filed 
by  said  Department. 

Assistant  Secretary    John  M.   Reynolds   to   the    Commissioner   of  Pensions, 

February  20,  1897. 

In  the  within  claim  your  rejection  of  June  16,  1896,  was  afiBrmed  by 
me  on  August  29,  1896,  on  the  ground  that  the  statement  of  the  War 
Department,  concerning  soldier's  length  of  service  is  conclusive,  the 
War  Department  having  reported — 

He  is  regarded  by  this  Department  as  having  been  in  the  military  service  of  the  United 
States  from  December  20,  1864,  to  February  2,  1865. 

A  motion  for  reconsideration  is  now  filed  December  9,  1896,  contend- 
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ing  that  the  rejection  is  against  the  doctrines  and  principles  enamerated 
in  the  appeal  of  Elizabeth  H.,  widow  of  Nicholas  Poland  (8  P.  D.,  206). 

In  the  within  case,  the  records  of  the  War  Department  show:  David 
H.  Dyer  was  drafted  on  December  12,  1864,  from  the  Seventh  District 
of  Indiana.  He  was  examined  and  held  to  service  December  20, 1864. 
He  was  received  at  the  draft  rendezvous  on  December  30, 1864,  and  was 
rejected  by  a  board  of  inspectors  January  10,  1865,  the  papers  being 
sent  to  department  headquarters  on  January  20,  1865.  By  command 
of  Major-General  Hooker,  dated  January  27,  1865,  he  was  ordered  to 
be  discharged,  the  papers  being  received  back  on  January  30, 1SB5.  He 
was  admitted  to  post  hospital.  Gamp  Carrington,  Ind.,  January  8, 1865, 
and  returned  to  duty  February  2,  1865.  He  was  discharged  on  April 
13,  1865,  by  Alvin  P.  Hovey,  brevet  major-general,  commanding  draft 
rendezvous,  and  he  was  paid,  as  shown  by  the  record  of  the  Treasury 
Department,  from  December  12,  1864,  to  April  13,  1865. 

Now,  without  discussing  in  detail  the  opinion  of  the  Judge- Advocate 
General,  as  set  forth  in  the  Poland  appeal  cited,  it  may  be  stated  that 
that  ofBcial  in  said  opinion  lays  down  certain  definite  principles  which 
apply  to  the  case  at  bar.    That  opinion  recites  that  it  i 


The  acceptance  of  a  drafted  man  by  the  board  of  enrollment  that  pats  him  in  the 
service. 

And  again,  a  drafted  man  was — 

In  the  service  from  the  date  of  his  acceptance  by  the  board  of  enrollment  on  til  h\» 
discharge,  after  rejection  by  the  rendezvoas  board  of  medical  inspection. 

And  further — 

In  fact,  after  the  drafted  man  *  *  *  was  accepted  by  the  board  of  enrollment, 
his  statas  was  simply  that  of  a  soldier,  and  from  that  time  on  there  was  no  difference 
between  his  condition  and  that  of  any  other  soldier  who  had  been  accepted  into  the  serv- 
ice of  the  United  States,  etc. 

There  is  no  issue  made  as  to  whether  or  not  claimant  was  accepted 
into  the  service  of  the  United  States,  the  War  Department,  admitting 
and  fixing  the  date  of  his  acceptance  into  the  service  by  the  proper 
ofiicers  of  the  Government,  as  December  20, 1864;  but  the  issue  is  raised 
as  to  how  long  he  was  in  the  service.  In  answer  to  inquiry  the  War 
Department  states : 

It  has  been  this  day  determined  by  this  Department,  from  the  records  on  file,  that  be 
was  furlonghed  to  await  dischai*ge  on  or  about  Febrnary  2, 1865;  that  he  was  discharged 
from  service  February  2,  1865,  on  surgeon's  certificate  of  disability;  and  that  so  mo<ii 
of  the  record  (surgeon's  certificate  of  disability)  as  shows  him  discharged  April  13, 1865, 
is  erroneous. 

The  records  which  are  supposed  to  be  the  basis  of  this  conclusion  of 
the  War  Department  are  not  in  evidence,  and  until  they  are  this  Depart- 
ment holds  itself  bound  by  the  record  as  it  appears  in  evidence ;  the 
determination  of  the  War  Department  that  claimant  was  in  the  service 
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only  between  December  20, 1864,  and  February  2,  1865,  appears  upon 
itB  face  to  be,  and  must  be  considered,  only  what  it  purports  be,  viz,  the 
personal  opinion  of  the  officials  of  the  War  Department.  Such  opinion 
is  entitled  to  great  weight,  but  it  can  not  be  accepted  fits  conclusive  or 
binding  upon  this  Department  as  fixing  the  pensionable  status  of  claim- 
ant, when  such  conclusion  is  directly  contrary  to  &cts  recited  by  the 
records  of  the  War  Department  which  are  in  evidence.  If  the  record 
that  is  now  in  evidence  is  incorrect,  a  corrected  record  may  be  substi* 
tuted  therefor,  but  until  such  substitution  is  made  the  record  must  be 
accepted  as  it  stands.  It  would  be  clearly  erroneous  to  reject  a  claim 
on  a  conclusion  based  upon  evidence  in  the  case,  and  which  alleged 
evidence  is  directly  contrary  to  a  record  that  is  on  file  in  the  claim.  If 
the  War  Department  attacks  its  own  record  it  must  substitute  a  cor- 
rected record  for  the  one  it  has  previously  filed.  It  is  not  enough  that 
it  hold  its  former  record  to  be  incorrect ;  it  must  produce  the  correct 
one,  and  it  must  be  in  evidence  before  it  can  be  the  basis  of  a  rejection 
of  a  pension  claim.  Claimant  has  certainly  made  a  strong  prima  facie 
case  by  the  record,  inasmuch  as  that  record  shows  him  to  have  entered 
the  service  December  20, 1864,  to  have  remained  therein  until  April  13, 
1865,  and  to  have  been  paid  up  to  said  last  mentioned  date ;  but  it  must 
be  noted  that  such  is  but  a  prima  facie  proof;  furthermore,  it  must  not 
be  assumed  that  either  his  certificate  of  discharge,  dated  April  13, 1865, 
or  the  fact  that  he  was  paid  up  to  that  date,  settles  conclusively  the  fact 
that  he  was  in  the  service  of  the  United  States  during  all  of  that  period. 
His  certificate  of  discharge  is  not  his  actual  discharge,  it  is  but  evidence 
of  his  discharge ;  he  may  have  been  discharged,  as  a  matter  of  fact,  at 
at  some  previous  date.  In  the  Poland  case  soldier  was,  on  December 
29,  1864,  ordered  to  be  discharged  by  the  department  commander,  and 
he  was  actually  discharged  by  commander  of  the  rendezvous  on  January 
20,  1865,  the  Judge- Advocate  General  holding  that  he  was  therefore  in 
the  service  until,  not  December  29,  1864,  but  until  January  20, 1865, 
the  date  of  his  discharge  certificate.  Now,  if  we  should  apply  such 
holding  to  the  case  at  bar,  claimant  would  be  held  to  havefbeen  in  the 
service  until  April  13, 1865 ;  but  the  facts  in  the  case  under  considera- 
tion may  not  be  parallel  with  those  in  the  Poland  case,  and  it  was  aptly 
said  by  the  Judge- Advocate  General,  that  a  soldier  is  discharged  when 
he  is  released  from  his  contract  to  serve,  and  passes  from  the  control  of 
his  officers  into  the  status  of  a  civilian,  and  is  at  liberty  to  act  accord- 
ingly. In  the  case  at  bar,  the  order  for  discharge  was  signed  on  January 
27,  1865,  and  was  received  by  the  proper  officers  on  January  30,  1865, 
on  which  date  claimant  was  in  hospital.  He  was  returned  to  duty  but 
three  days  thereafter,  and  he  may  have  been  verbally,  or  otherwise, 
released  from  service  at  once  by  a  proper  officer,  pending  the  delivery 
of  a  formal  certificate  of  discharge ;  such  a  release,  even  though  verbal, 
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would  have  been  perfectly  legal,  inasmucli  as  it  would  have  been  but  a 
fulfillment  of  an  order  in  writing  by  the  department  commander,  which 
appears  as  an  indorsement  upon  the  back  of  claimant's  discharge  cei> 
tificate,  is  dated  January  27, 1865,  and  is  sufficient  to  fulfill  the  require- 
ment of  the  fourth  article  of  war. 

The  question  is  then,  one  of  fact,  viz,  at  what  date  was  claimant 
released  by  a  competent  officer  from  his  contract  to  serve,  passing  from 
under  the  control  of  his  officers,  and  being  thereby  restored  to  a  civilian's 
status?  Information  of  this  kind  is  peculiarly  within  the  province  of 
the  War  Department  to  furnish ;  but  inasmuch  as  its  later  opinion  is  in 
conflict  with  the  record  that  it  has  already  filed  in  the  case^  you  will 
present  the  facts,  as  herein  set  out,  to  the  War  Department,  with  the 
request  that  it  furnish  a  summary  of  claimant's  service  de  nova,  as 
shown  by  the  records  of  that  Department,  and  more  especially,  that  a 
copy  of  the  record  be  furnished  which  shows  that — 

He  was  fnrloaghed  to  await  dischai^ge  on  or  abont  Febroaiy  2,  1865;  that  be  was  dis- 
obarged  from  sernoe  February  2,  1865,  on  surgeon's  certificate  of  disability. 

Such  facts  being  wholly  absent  from  the  record  as  it  now  stands,  and 
being  totally  at  variance  with  the  record  as  furnished  by  the  War  Depart- 
ment, the  files  are  herewith  returned  to  you,  and  with  a  return 
thereof,  together  with  the  data  desired  from  the  War  Department,  the 
appeal  will  be  further  considered. 


reimbursement  for  fitneral.  expekses-act  of  march  «,  1895. 

Susan  Kerr  (mother). 

The  act  of  March  2, 1895,  was  intended  to  govern  the  allowance  and  payment  of  aocmed 
pension  in  all  claims  of  deceased  applicants  adjudicated  subsequent  to  September  28, 
1892,  without  regard  to  whether  the  applicant  died  before  or  after  that  date,  and 
applicant  having  had  the  right  to  complete  the  claim  left  pending  by  his  deceased 
mother  upon  her  death  in  September,  1892,  for  the  purpose  of  securing  reimbuxBe- 
ment  for  the  expenses  of  her  last  sickness  and  burial,  he  has  the  same  right  under  the 
law  now  in  force. 

Assistant   Secretary   John   M.  Reynolds   to   the    Commisdoner   of  Pendcm^ 

March  27,  1897. 

A  letter  from  Hon.  E.  F.  Acheson,  dated  January  25,  1897,  request- 
ing a  review  of  the  evidence  in  the  claim  of  Susan  Kerr,  mother  of 
George  Kerr,  late  of  Company  F,  Twenty-eighth  Pennsylvania  Infiuitry, 
I  have  concluded  to  treat  as  an  appeal  from  the  action  of  the  Burean  in 
declining  to  consider  the  claim  for  reimbursement  filed  by  Mr.  S.  K. 
Kerr,  under  the  act  of  March  2, 1895. 
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It  appears  from  an  examination  of  the  papers  that  the  claimant  filled  her 
application,  November  8,  1877,  for  pension  as  mother  under  the  general 
law.  That  claim  was  rejected,  August  22,  1883,  on  the  ground  that  she 
was  not  dependent  on  the  soldier  for  support  at  the  time  of  his  death. 
The  claimant  died  October  26,  1883.  Afterwards  some  evidence  was 
filed  touching  the  merits  of  the  claim,  and  about  May,  1888,  a  claim 
for  reimbursement  of  the  expenses  of  the  last  sickness  and  burial  of 
the  claimant  was  filed  by  her  son,  S.  K.  Kerr.  Under  this  claim  other 
evidence  was  filed  with  a  view  to  establishing  the  mother's  claim,  but 
no  final  action  appears  to  have  been  taken  thereon.  At  least  no  report 
is  made  upon  this  evidence.  The  only  report  made  upon  the  appeal  is 
that — 

The  claimant  having  died  in  1883,  no  claim  for  reimborsementon  aooonnt  of  expenses 
of  last  illness  and  faneral  can  be  considered  under  act  of  March  2,  1895.  (Decision  of 
Febmary  15,  1806,  in  case  of  widow  of  Carry  Robinson,  11  U.  S.  C.  Inf.) 

The  decision  referred  to  as  the  basis  of  the  above  ruling  held  that 
under  the  act  of  March  2, 1895,  there  wfiis  no  one  authorized  to  com- 
plete such  a  claim  and  receive  the  accrued  pension,  when  the  applicant 
died  prior  to  September  28,  1892.  That  decision,  however,  has  been 
recalled,  and  a  different  principle  was  enunciated  in  a  decision  rendered 
by  me,  February  5,  1897,  in  the  case  of  the  widow  of  Richard  B.Brown, 
late  of  Company  I,  One  hundred  and  forty-sixth  Illinois  Infantry, 
No.  498,407,  as  follows: 

The  act  of  March  2,  1895,  was  intended  to  govern  the  allowanoe  and  payment  of 
accraed  pension  in  all  claims  of  deceased  applicants  adjudicated  subsequent  to  Septem- 
ber 28,  1892,  without  regard  to  whether  the  applicant  died  before  or  after  that  date. 

The  practice  of  the  Pension  Bureau  for  many  years  prior  to  1892,  had 
been  to  pay  accrued  pension  under  the  provisions  of  section  4718, 
Revised  Statutes,  in  case  of  the  death  of  a  pensioner  or  person  entitled 
to  pension  of  any  class,  whether  invalid,  widow,  minor  or  dependent. 
The  departmental  ruling  of  September  28,  1892,  held  that  that  con- 
struction of  the  law  was  erroneous  and  restricted  the  application  of 
section  4718  to  invalid  pensioners  or  applicants.  Subsequently  the  act 
of  March  2,  1895,  was  passed  which  repealed  section  4718,  and  substi- 
tuted therefor  a  new  rule  relative  to  the  payment  of  accrued  pensions, 
to  take  effect  from  September  28,  1892.  The  effect  of  this  obviously 
was  to  nullify  the  departmental  ruling  of  September  28,  1892.  The  act 
of  March  2, 1895,  may,  in  fact,  be  considered  as  a  legislative  construc- 
tion of  section  4718,  Revised  Statutes,  intended  to  take  the  place  of 
the  departmental  construction  of  September  28,  1892. 

The  case  at  bar  then  stands  thus:  Under  the  law  as  construed  and 
applied  by  your  Bureau  prior  to  September  28,  1892,  Mr.  Kerr  had  a 
right  to  complete  any  claim  for  pension  left  pending  by  his  mother  at 
the  time  of  her  death,  for  the  purpose  of  securing  reimbursement  for 
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the  expenses  of  her  last  sickness  and  burial;  and  under  the  law  inforoe 
from  and  after  September  28, 1892,  he  has  the  same  right.  There  is 
clearly  no  just  ground  upon  which  such  right  can  now  be  denied.  The 
date  of  his  mother's  death  is  immaterial. 

Accordingly,  the  ruling  in  this  case  and  your  refusal  to  aitertain  the 
claim  of  S.  K.  Kerr  for  reimbursement  is  overruled.  This  seems  to  be 
the  only  issue  I  am  now  called  upon  to  decide,  in  view  of  the  fact  that 
all  the  evidence  bearing  on  the  merits  of  the  claim  seems  not  to  have 
been  finally  acted  upon.  The  papers  are  accordingly  remanded  for 
further  consideration  and  such  adjudication  as  the  facts  may  warrant. 


DEPENDEXCE-EVIDEXCE-FATHER. 

Joseph  J.  Hicks  (father). 

The  fact  that  a  father,  at  the  date  of  his  son's  death  was  also  in  the  service  of  the  UDited 
States,  receiving  the  pay  and  allowance  of  a  private  soldier,  does  not  bar  the  allow- 
ance of  pension  upon  the  gronnd  of  nondependence,  it  heing  shown  that  he  was,  by 
reason  of  age  and  disahilities,  pb»ced  in  the  Veteran  Reserve  Corps. 

Assistant    Secretary  John  M,   Reynolds  to    the    Commissioner  of  Pensions. 

AprU  S,  1897. 

The  son  of  the  claimant  was  Charles  O.  Hicks,  of  Company  B,  Eighth 
Michigan  Cavalry,  and  he  died  while  a  prisoner  of  war  at  Anderson- 
ville,  6a.,  on  February  8, 1866. 

The  father  enlisted  in  Company  A,  First  Michigan  Light  Artillen, 
February  16,  1863,  and  was  discharged  fi'om  Company  A,  Eighth  Vet- 
eran Reserve  Corps,  September  2, 1865. 

Claimant's  transfer  to  the  Veteran  Reserve  Corps  was  made  in  Sep- 
tember, 1863,  some  seven  months  after  his  enlistment,  and  his  transfer 
may  be  assumed  to  have  been  due  to  his  disqualifications  for  any  other 
service  by  reason  of  age  and  other  physical  disabilities. 

The  father  at  the  date  of  his  transfer  to  the  Veteran  Reserve  Corps 
was  nearly  50  years  of  age  and  he  has  a  record  of  treatment  in  hospita], 
prior  to  his  transfer,  for  catarrh,  scrotal  hernia,  bronchitis,  diarrhea,  and 
lumbago. 

I  find  from  a  transcript  of  the  assessment  rolls  of  Allegan  County, 
Mich.,  that  the  claimant  has  not  been  assessed  for  any  property  or  pos- 
sessions whatever  from  1861  to  1889. 

The  mother  of  the  soldier  died  in  June,  1857. 

During  his  absence  in  the  army,  there  remained  at  home  a  daughter 
of  the  claimant,  aged  14  years. 

January  16,  1895,  your  Bureau  rejected  this  claim  on  the  ground  that 
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claimant  was  not  dependent  at  the  date  of  the  son's  death,  lie  (the 
father)  being  at  that  time  in  the  military  service  and  supported  by  the 
Government,  his  wages  being  held  sufficient  for  the  comfortable  support 
of  himself  and  family. 

An  appeal  was  filed  in  this  claim  March  9,  1895,  and  on  the  30th  of 
March,  1895,  your  action  was  affirmed  on  appeal.  But  at  this  time  I 
did  not  have  the  facts  herein  presented  set  out  before  me.  I,  therefore, 
on  my  own  motion,  reconsider  this  claim  and,  being  convinced  of  the 
injustice  of  the  former  action,  hereby  cancel  the  same  and  direct  the 
readjudication  and  allowance  of  the  claim  for  the  following  reasons. 

Suppose  the  father  himself  had  not  been  a  soldier  and  his  physical 
condition  existed  as  shown ;  that  he  had  no  property  and  an  income  of 
813  per  month ,  with  which  to  support  himself  and  family  ?  Your  Bureau 
would  have,  as  it  has  in  similar  cases,  conceded  title  at  once. 

I  have  held  heretofore  that  it  was  not  so  much  the  fact  of  actual 
contributions  but  the  necessity  for  it  which  should  govern  in  the  con- 
sideration of  claims  on  behalf  of  dependents. 

Actual  contributions  could  not  be  made,  for  the  son  was  a  prisoner  in 
Andersonville.  The  evidence,  however,  does  show  that,  prior  to  his 
entrance  into  the  army,  he  did  materially  contribute  to  the  support  of 
the  claimant  and  that  these  contributions  were  necessary. 

This  would  be  evidenced  by  the  fact  that  the  assessment  rolls  show 
that  the  claimant  was  possessed  of  no  property  whatever  between  the 
years  1861  and  1889.  Further,  the  transfer  of  the  claimant  from  active 
and  laborious  service  to  the  Veteran  Reserve  Corps,  coupled  with  his 
treatment  in  hospital  for  numerous  and  various  disabilities,  seems  to 
indicate  conclusively  that  he  was  disqualified  physically  for  even  the 
ordinary  duties  of  a  soldier.  If  claimant  had  not  been  in  the  service  I 
judge  that  these  facts  alone  would  be  sufficient  to  warrant  the  allow- 
ance of  his  claim .«  Nor  do  I  believe  that  the  statement  that  his  wages 
were  sufficient  for  the  comfortable  support  of  himself  and  family  wa« 
correct. 

I  believe  no  one  will  deny  that  a  considerable  portion  of  the  $13  per 
month,  which  the  soldier  received  in  1863  and  1865,  would  be  necessary 
to  secure  to  him  some  of  the  absolute  necessaries  of  life,  particularly  in 
view  of  the  fact  in  this  case  that  the  soldier  must  have  been  in  a  dis- 
tressing physical  condition. 

It  must  bo  remembered  also  that  at  this  time  prices  were  far  in  excess 
of  what  they  had  been  or  have  been  since.  This  was  not  only  true  as 
to  those  necessities  which  the  soldier  himself  must  purchase  for  his  own 
personal  comfort,  but  it  is  also  true  as  to  the  helpless  member  of  his 
family  left  at  home  without  protection  of  father,  mother,  brother  or 
sister,  and  at  such  a  tender  age  as  to  be  unable  to  contribute  in  any 
manner  to  her  own  support, 
p.  D.— VOL.  8 32 
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This  Boldier  was  not  in  a  position  where  he  could  earn  a  better  sap- 
port,  he  could  secure  none  of  the  luxuries  and  a  few  of  what  had  been 
the  usual  necessaries  of  life. 

Although  an  old  man  he  voluntarily  submitted  to  the  hardships  of  a 
soldier's  life,  taking  his  only  son  along  with  him  in  his  zeal  for  the 
defense  of  his  country,  leaving  at  home  alone  a  daughter  of  tender  age, 
deprived  of  his  counsel,  his  protection,  and  his  support. 

I  should  be  loth  to  hold  that  such  patriotic  and  self-sacrificing  con- 
duct did  not  call  forth  an  obligation  on  the  part  of  the  Government  to 
show  equal  generosity  in  dealing  with  him  and  his  family  whose  sup- 
port and  protection  he  abandoned  for  what  he  considered  a  greater 
duty — the  defence  of  his  country — or  that  the  meager  pay  of  an  old 
and  decrepit  veteran  soldier  should  operate  to  deny  him  a  pension. 


increask— act  of  january  6,  1898. 
Kedney  F.  McDonald. 

1.  ''  Mannal  labor,"  in  the  penBlon  law  does  not  mean  labor  wiUi  the  bands  merely,  but 

labor  performed  with  bodily  exertion  or  muscular  effort. 

2.  Claimant  is  74  years  old,  6  feet  2  inches  in  height  and  weighs  190  poands.    He  has  a 

hernia  (retained  by  a  truss)  and  varicose  veins  on  right  1^,  but  is  otherwise  soand. 
He  has  been  for  a  number  of  years  able  to  perform  the  dnties  of  county  surveyor  of 
Hall  County,  Ga.,  the  fees  having  averaged  not  over  $50  per  year.     He  owns  do 
property. 
Heldf  That  he  is  not  entitled  to  increase  under  act  of  January  5,  1893. 

Assistant    Secretary   John    M,    Reynolds    to    the    Commissioner    of  Pensmt, 

April  6,  1895. 

The  claimant  in  this  case  is  a  pensioner  under  the  act  of  January  29, 
1887,  at  the  rate  of  $8  per  month,  on  account  of  service  in  the  war  with 
Mexico.  He  claims  increase  under  the  act  of  January  5,  1893.  His 
claim  has  been  rejected  on  the  ground  that  he  is  not  wholly  disabled  for 
manual  labor.  He  is  dissatisfied  with  that  action  and  his  communica- 
tion to  the  Secretary  of  the  Interior  dated  October  16,  1894,  has  been 
treated  as  an  appeal. 

It  appears  from  the  certificate  of  a  medical  examination  made  June 
7,  1893,  that  claimant  has  varicose  veins  in  the  popliteal  space  of  right 
leg;  also  a  complete  inguinal  hernia  on  the  right  side.  He  is  6  feet  2 
inches  in  height,  weighed  190  pounds  at  the  date  of  his  examination, 
and  was  73  years  old.     The  board  says : 

Do  not  believe  him  unable  to  do  some  manual  labor,  but,  on  account  of  disease  ao<i 
old  nge  he  is  almost  incompetent  to  labor.  Do  not  think  him  able  to  make  a  living  hj 
manual  labor. 
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In  order  to  entitle  him  to  the  increase  claimed  two  conditions  must 
be  shown  to  co-exist. 

1.  That  he  is  wholly  disahled  for  manual  labor;  and 

2.  That  he  is  in  such  destitute  circumstances  that  $8  per  month  are 
InsufBcient  to  provide  him  the  necessaries  of  life. 

It  appears  from  the  evidence  that  he  is  and  has  been,  for  a  number 
of  years,  county  surveyor  of  Hall  Ck)unty,  Ga.  There  is  no  salary 
attached  to  this  office  and  the  fees  are  said  to  be  meager.  Claimant 
states,  under  oath,  that  they  have  not  averaged  $50  per  year.  Three 
witnesses  swear  that  the  amount  he  receives  annually  as  county  sur- 
veyor is  not  sufficient  to  materially  assist  him  and  that  he  has  no  other 
source  of  income — except  his  pension.  He  owns  no  property,  either 
real  or  personal. 

In  a  letter  addressed  to  him  on  October  16,  1894,  the  Department 
said: 

While  it  is  apparent  from  yonr  age  and  disabilitiee  that  the  extent  of  yonr  ability  to 
perform  manuxtl  labor  is  greatly  impaired  and  limited,  yet  the  evidence  shows,  by  your 
own  oonceesiouB,  thai  yon  are  able  to  and  sometimes  do  perform  the  labor  incident  to 
yonr  profession  as  a  surveyor.     Upon  this  gronnd  alone  yonr  claim  stands  rejected. 

Since  that  letter  was  written  he  has  filed  testimony  from  persons  who 
have  at  times  employed  him  to  do  surveying  and  who  say  that  on  such 
occasions  they  carried  and  set  his  compass  for  him  in  order  to  save  him 
from  fatigue;  also  that  he  declined  to  be  a  candidate  for  reelection  to  the 
office  of  county  surveyor,  but  the  people  elected  him  because  they  had 
confidence  in  him  as  an  accurate  surveyor,  although  they  knew  that  on 
account  of  his  disabilities  he  would  have  to  be  assisted  in  the  manual 
labor  incident  to  the  position. 

The  claimant  contends  that  surveying  is  not  "manual  labor"  within 
the  meaning  of  the  law,  but  is  chiefly  mental,  the  only  physical  exer- 
tion required  for  its  practice  being  that  which  is  necessary  in  walking. 

No  accurate  definition  of  "manual  labor"  as  contemplated  by  the 
pension  laws  has  ever  been  given,  and  it  is,  probably,  not  practicable  to 
give  a  definition  that  will  fit  every  case.  The  claimant  quotes  from  the 
Columbia  Cyclopedia  as  follows : 

Manual  labor — physical  employment  with  the  hands  as  distinguished  from  mental  or 
profeesional  labor. 

And  says  he  is  at  a  loss  to  understand  by  what  reasoning  the  Depart- 
ment can  arrive  at  the  conclusion  that  manual  labor  includes  the  labor 
of  the  muscles  of  the  body  and  legs  and  feet. 

If  manual  labor  means  only  labor  performed  with  the  hands  then  a 
man  who  is  totally  paralyzed  in  both  legs,  the  ability  to  use  his  hands 
remaining  unimpaired,  is  not  at  all  incapacited  for  the  performance  of 
manual  labor.  Such  a  construction  of  the  law  would  manifestly  be 
absurd.     The  word  "manual"  is  not  to  be  taken  in  its  strict  etymologi- 
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cal  sense.  Manual  labor  means  labor  performed  with  bodily  exertion 
or  muscular  effort  and  may  be  done  by  the  back  or  legs  and  feet  as  veil 
as  the  hands. 

In  regard  to  the  claim  that  surveying  is  mental  and  not  physical 
labor  it  is  to  be  said  that  all  valuable  labor  involves  the  exertion  of 
both  physical  and  mental  powers.  The  muscular  force  employed  in 
shoemaking,  upholstering,  painting,  and  similar  occupations,  is  but 
slight.  The  chief  value-giving  element  is  the  knowledge  which  directs 
that  force.     Yet  these  are  all  forms  of  manual  labor. 

The  business  of  surveying  requires  the  exercise  of  special  knowledge 
and  some  mental  labor  but  it  also  requires  considerable  physical  exer- 
tion. The  very  fact  that  a  man  is  able  to  do  the  necessary  walking 
and  to  get  over  or  through  the  obstacles  which  are  generally  found  in 
localities  where  such  work  has  to  be  done  argues  the  possession  of 
physical  powers  sufficient  for  the  performance  of  some  manual  labor: 
just  as  the  fact  that  a  man  is  accustomed  to  go  hunting  would  argue 
the  possession  of  such  powers,  although  hunting  is  accounted  sport  and 
not  labor. 

The  essential  question,  however,  is  not  whether  the  claimant  actually 
performs  manual  labor  but  whether  he  is  able  to  perform  it.  A  board 
of  surgeons  who  have  examined  him  say  that  in  their  opinion  he  can 
do  some  manual  labor.  He  appears  to  be  a  man  of  unusally  fine 
physique  and  the  report  of  the  examining  surgeons  indicates  that  he  is 
well  preserved  for  a  man  of  his  years.  His  letters  show  no  signs  of 
mental  impairment.     The  writing  is  entirely  free  from  tremulou8ne8>. 

After  careful  consideration  the  Department  is  forced  to  conclude  that 
he  is  not  "wholly  disabled  for  manual  labor"  within  the  meaning  of  the 
act  of  January  5,  1893,  and  is  therefore  not  entitled  to  the  increase 
sought. 

It  is  doubtful  whether  he  fulfills  the  second  essential  to  give  him  title 
to  such  increase.  The  evidence  does  not  clearly  show  that  the  pension 
he  now  receives  in  connection  with  what  he  earns,  is  insufficient  to  pro- 
vide him  the  necessaries  of  life.  If  his  income  from  all  sources  is  not 
sufficient  for  this  purpose  it  should  be  shown  how  such  necessaries  are 
procured. 

The  action  from  which  the  appeal  is  taken  is  affirmed. 


army  nur8e8-seuvicb. 

Marcia  Miles. 

The  act  of  Augost  5,  1892,  bestows  a  pensionable  status,  as  far  as  service  is  ooncerned, 
upon  those  ' '  women  vrho  rendered  actual  service  as  nnrses,  in  attendance  npon  tht 
sick  or  wounded,  in  any  regimental,  ix)8t,  camp,  or  general  hospital  of  the  armies 
of  the  United  States  for  a  period  of  six  months,''  provided  such  women  were 
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employed  by  the  Sui^geon-General  of  the  United  States,  and  failing  to  show  employ- 
ment by  said  Sui>?eon-(ieneral  they  must  show  employment  by  "authority  which  is 
reoognized  by  the  War  Department. '' 

Asngtant    Secretary  John   M.  Reynolds    to    the    Commissioner  of   Pendons, 

April  10,  1897. 

On  September  23, 1892,  claimant  filed  her  declaration  under  the  act 
of  August  5,  1892,  which  was  rejected  March  7,  1894,  on  the  ground 
that  she  did  not  serve  six  months  under  authority  recognized  by  the 
War  Department.  An  appeal  was  filed  November  21,  1896,  alleging 
that  rejection  was  contrary  to  law. 

The  evidence  shows  that  claimant  served  as  nurse  in  the  general 
hospital  at  Paducah,  Ky.,  from  November  20,  1862,  to  March  27,  1863, 
a  period  of  time  covering  4 J  months,  and  the  "War  Department  states 
that  her  hiring  for  such  period  was  by  authority  which  is  recognized 
by  the  War  Department.  The  evidence  further  shows  that  claimant 
rendered  service  as  nurse  in  the  regimental  hospital  of  the  Eleventh 
Illinois  Infantry,  and  such  service,  if  legal,  would  be  ample  to  bring 
her  within  the  six  months  time  limitation  of  the  statute;  she  also  alleges 
an  honorable  discharge.  The  War  Department,  however,  declines 
to  recognize  that  she  was  hired  by  proper  authority  save  during  that 
period  of  time  between  November  20,  1862,  and  March  27,  1863.  The 
<luestion  at  issue  is  as  to  the  construction  of  the  act  of  August  5,  1892. 
The  act  is  as  follows : 

Be  it  enacteOy  etc..  That  all  women  employed  by  the  Surgeon-General  of  the  Army  as 
nnrses,  under  contract  or  otherwise,  daring  the  late  war  of  the  rebellion,  or  who  were 
employed  as  nurses  durinp:  such  period  by  authority  which  is  reoopnized  by  the  War 
Department,  and  who  renderetl  actual  service  as  nurses  in  attendance  upon  the  sick  or 
wounded  in  any  regimental,  post,  camp,  or  general  hospital  of  the  armies  of  the  United 
States  for  a  period  of  six  months  or  more,  and  wlio  were  honoiably  relie\cd  from  such 
service,  and  who  are  now  ox  may  hereafter  be  unable  to  earn  a  support,  shall,  upon 
making  due  pro  )f  of  the  fiict  according  to  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  provide,  be  placed  upon  the  list  of  pensioners  of  the  United  States  and 
l>e  entitled  to  receive  a  pension  of  twelve  dollai-s  per  month,  and  such  ))ension  shall  com- 
mence from  the  date  (if  the  filing  of  the  application  in  the  Pension  Ollice  after  the  pas- 
sage of  this  act:  Provided,  Thrit  no  person  shall  receive  more  than  one  pension  for  the 
same  period. 

It  is  conceded  that,  apart  from  her  service  at  Paducah,  Ky.,  her  serv- 
ice was  not  rendered  under  authority  which  is  recognized  by  the  War 
Department.  Her  claim  must  then  fail  unless  some  other  provision  of 
the  act  brings  her  within  its  purview. 

It  is  stoutly  contended  that  the  act  recognizes  service  ^*  in  any  regi- 
mental, post,  camp,  or  general  hospital."  This  contention  is  true,  but 
it  is  subject,  by  the  express  terms  of  the  act,  to  two  limitations.  There 
are  two  conditions  precedent  set  out  in  the  first  five  lines  of  the  act, 
without  which  no  woman  nurse  has  a  pensionable  status,  and  the  con- 
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ditions  precedent  are  in  the  alternative.  Either  the  hiring  must  have 
been  by  the  Surgeon-General  of  the  Army,  or  also  it  must  liave  been  by 
authority  which  is  recognized  by  the  War  Department.  In  the  within 
case  claimant  practically  admits,  and  the  record  conclusively  shows, 
that  neither  of  the  conditions  precedent  are  shown.  How  then  can 
claimant  be  accorded  a  pensionable  status  ? 

Anticipating  this  conclusion  it  is  argued  by  the  appellant  that  the  War 
Department  will  never,  in  any  case,  recognize  as  lawful  the  service  in  a 
regimental,  camp,  or  post  hospital  of  a  nurse,  and  this  contention  is  par- 
tially borne  out  by  the  fact  that  the  War  Department  refuses  to  recc^- 
nize  the  authority  under  which  claimant's  subsequent  service  was 
performed  by  reason  of  General  Order  No.  31,  War  Department,  Adju- 
tant-General's Office,  dated  June  9,  1861,  which  directed  that  *'  women 
nurses  will  not  reside  in  the  camps  nor  accompany  regiments  on  their 
march."  Appellant  argues  still  further,  that  under  this  holding  by  the 
War  Department  the  true  intent  of  the  statute  is  thwarted,  and  that  if 
said  holding  is  adhered  to  no  nurse  in  any  regimental,  post  or  camp 
hospital  has  a  pensionable  status,  which  holding  negatives  the  real  mean- 
ing of  the  act.  I  can  not  subscribe  wholly  to  this  argument  which  is 
true  only  in  a  limited  degree.  If  the  hiring  to  do  service  in  a  r^^i- 
mental,  post,  or  camp  hospital  was  by  the  Surgeon-General,  then  claim- 
ant's argument  fails,  for  in  such  cases  the  War  Department  is  not  called 
upon  to  state  whether  or  not  they  recognize  such  authority.  The  lav- 
recognizes  it  and  that  is  all  the  act  requires. 

At  this  point  however,  a  seemingly  serious  difficulty  arises,  for  it  is 
found,  by  reason  of  correspondence  with  the  War  Department,  whicli 
correspondence  is  now  in  the  files  herein,  that  the  Surgeon-General  of 
the  Army  holds  himself  bound  under  General  Order  No.  31,  as  well  as 
under  the  act  of  August  5,  1861,  section  6,  to  rule  that  the  Surgeon- 
General  has  no  power  to  hire  women  nurses  to  serve  in  other  than  in 
^*  general  or  permanent  hospitals,"  which  are  the  words  used  in  the  last 
mentioned  act.  The  War  Department  by  the  Surgeon-General  has  vir- 
tually held  in  this  case  that  the  regimental  hospital  of  the  Eleventh 
Illinois  Infantry,  in  which  claimant  rendered  subsequent  service  was 
not  a  general  or  permanent  hospital.  To  what  extent  the  War  Depart- 
ment would  hold  as  to  other  "  regimental,  post,  or  camp  hospitals''  is 
not  known,  neither  is  it  pertinent  to  the  issue  herein.  Probably  no 
definite  rule  could  be  laid  down  to  cover  every  case,  but  I  conceive  it 
probable,  although  this  statement  must  be  considered  as  obiter  dicta, 
that  many  of  such  hospitals  might  be  deen\.ed  to  be  ** permanent"  within 
the  meaning  of  the  terms  of  the  act  of  August  5,  1892. 

In  this  connection  I  desire  to  emphasize  the  fact,  that  even  if  the 
War  Department  should  hold  that  a  hiring  by  the  Surgeon-General  to 
serve  in  a  "  regimental,  post,  or  camp  hospital  "  was  illegal,  this  would 
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not  cat  off  the  pensionable  status  of  one  who  was  so  hired  and  served. 
The  law  does  not  make  it  incumbent  upon  this  Department  to  be  bound 
by  the  holding  of  the  Surgeon-General  as  to  whether  or  not  the  hiring 
by  him  was  legal.  It  simply  makes  it  necessary  that  it  be  shown  that 
the  hiring  for  service  in  any  "  regimental,  post,  camp,  or  general  hos- 
pital," was  by  the  Surgeon-Greneral  of  the  Army.  It  may  have  been 
illegal,  but  such  fact  will  not  cut  off  the  pensionable  status,  for  the  ques- 
tion as  to  whether  or  not  the  hiring  by  the  Surgeon-General  was  legal 
does  not  enter  into  the  case  and  is  totally  foreign  to  the  issue.  The 
only  question  in  such  a  case  is,  did  the  Surgeon-General  hire  her?  This 
being  established  in  the  affirmative  a  pensionable  status  is  given  by  the 
act  of  August  5,  1892,  entirely  inaependent  of  the  fact  that  such  hiring 
was  illegal.  When,  however,  the  hiring  is  not  by  the  Surgeon-General, 
then  this  Department  is  bound  under  the  said  act  by  the  answer  of  the 
War  Department  as  to  whether  the  hiring  was  by  authority  which  is 
i-ecognized  by  it,  and  this  Department  can  not  question  the  facts  or  the 
"constructions  of  the  laws  by  which  the  War  Department  arrives  at  its 
conclusions.  It  is  clearly  shown  that  claimant's  service  was  not  ren- 
dered by  reason  of  a  hiring  by  the  Surgeon-General  of  the  Army  nor 
by  authority  recognized  by  the  War  Department. 

As  to  the  issue  raised  by  appellant  that  such  a  holding  as  the  within 
renders  nugatory  a  certain  portion  of  the  act  of  August  5,  1892,  it  may 
be  stated  that  the  law  must  be  construed  in  a  legal  manner,  even  if  it 
results  in  apparent  hardship  to  a  number  of  claimauts.  If  the  lan- 
guage of  the  act  of  August  6,  1892,  is  ambiguous,  which  I  do  not  believe 
to  be  the  fact,  its  terms,  being  a  public  grant,  must  operate  in  favor  of 
the  Government.  (Richmond  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  13  How., 
81),  and  whatever  is  not  unequivocally  granted  must  be  taken  to  be 
withheld.  (Holyoke  Co.  v.  Lyman,  15  Wall.,  500.)  When  the  mean- 
ing of  a  statute  is  clear  and  its  provisions  are  susceptible  of  but  one 
interpretation  it  is  the  law,  and  its  consequences  must  be  avoided  by 
the  legislative  power  and  not  by  means  of  judicial  construction.  (Suth. 
Stat.  Constr.,  sec.  238,  and  Arthur  v.  Morrison,  96  U.  S.,  108.)  The 
meaning  of  the  statute  is  to  my  mind  clear  and  explicit,  granting  a 
pensionable  status  to  those  women  "who  rendered  actual  service  as 
nurses  in  attendance  upon  the  sick  or  wounded  in  any  regimental,  post, 
camp,  or  general  hospital  of  the  armies  of  the  United  States  for  a  period 
of  six  months'*  provided  such  women  were  hired  by  the  Surgeon-General 
of  the  United  States,  and  that  failing  to  be  employed  by  said  Surgeon- 
General  they  must  have  been  employed  by  **'  authority  which  is  recog- 
nized by  the  War  Department."  The  only  recourse  open  to  that  class 
of  loyal  women  to  which  claimant  belongs,  so  long  as  the  War  Depart- 
ment refuses  to  recognize  the  authority  which  employed  them,  is  to 
Congress ;  and  I  may  add  that  the  attention  of  that  body  was  called  to 
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the  subject  under  discussion  in  my  report  to  the  Secretary,  which  is 
embodied  in  the  last  report  of  the  Secretary  of  the  Interior  to  the 
President. 

The  action  appealed  from  is  affirmed. 


marriage  and  divorce— act  june  87,  1880. 

Anna  Koch  (widow). 

1.  Claimant  and  soldier  lived  together  and  cohabited  as  hushand  and  wife,  and  were 

known  and  recognized  among  their  friends  and  neighbors  as  such  from  1B80  to  sol- 
dier's death  in  1895,  but  no  marriage  ceremony  was  performed  until  1894. 

2.  It  is  held  that  under  the  laws  of  Wisconsin,  where  the  parties  resided  during  the 

period  mentioned,  a  valid  common-law  marriage  existed  between  the  parties,  and 
that  the  ceremonial  marriage  in  1894  neither  added  to  nor  detracted  from  th?  valid- 
ity of  such  previous  marriage,  and  claimant  is  pensionable  as  soldier's  widow  under 
the  act  of  June  27,  1890. 

Assistant    Secretary    John   M,   Reynolds    to   the    Commissioner   of  Pensions, 

April  U,  1897. 

The  soldier,  John  A.  Koch,  Company  B,  Fifty-second  New  York  Vol- 
unteer Infantry,  was  in  receipt  of  pension  granted  under  the  general 
law  at  $24  per  month,  Certificate  No.  84,628,  for  complete  hernia  of  both 
sides  and  gunshot  wound  of  right  leg,  when  he  died  March  22,  1895, 
and  the  accrued  pension  was  paid  claimant  as  his  widow. 

The  widow  filed  declaration  March  30,  1896,  for  pension  under  the 
act  of  June  27,  1890,  which  claim  was  rejected  November  24,  1896, 
because  of  no  title,  claimant  having  married  soldier  after  the  passage  of 
tho  act  of  June  27,  1890. 

On  December  30,  1896,  communication  was  received  from  Mr.  Alex. 
Sellman,  attorney  of  date.  National  Home,  Milwaukee,  Wis.,  December 
19,  1896,  appealing  from  the  action  of  j^our  Bureau,  presumably,  upon 
the  rejection  of  the  claim  under  the  act  of  June  27,  1890,  contending 
in  effect  that,  although  claimant  was  married  to  the  soldier  by  ceremony 
after  date  of  approval  of  the  act  of  June  27,  1890,  there  had  previously 
existed  for  many  years  a  common-law  marriage  between  the  parties,  of 
blameless  and  irreproachable  cliaracter,  and  that  this  was  established 
by  the  proof 

This  appeal  raises  the  question  of  whether  a  valid  common-law  mar- 
riage existed  between  the  soldier  and  claimant  prior  to  the  ceremonial 
marriage  of  1894,  and  if  so,  whether  such  common -law  marriage  con- 
ferred title  under  said  act. 

The  facts,  concerning  which  there  is  no  dispute,  may  be  briefly  sum- 
marized as  follows : 
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Claimant  and  the  soldier  first  commenoed  cohabitation  in  New  York 
City  in  1863,  and  were  there  recognized  as  husband  and  wife.  It 
appears  however  that,  at  the  inception  of  cohabitation,  she  was  aware 
the  soldier  had  a  wife  living  in  Germany  from  whom  he  was  undivorced, 
but  the  soldier  persuaded  her  that  no  trouble  would  arise  therefrom,  as 
he  had  arranged  that  the  wife  would  never  come  from  Germany  to  this 
country.  This  wife,  however,  obtained  a  divorce  from  the  soldier  Jan- 
uary 5,  1867,  by  decree  of  the  royal  court  in  Germany,  so  that  this 
impediment  was  thereby  removed.  Upon  learning  of  the  divorce  while 
at  New  York  City,  claimant  and  relatives  of  the  parties  frequently 
importuned  the  soldier  for  a  ceremonial  marriage,  which  he  refused  or 
deferred,  saying  there  was  plenty  of  time  yet  to  get  married. 

After  two  years  cohabitation  in  New  York  claimant  left  the  soldier 
because  of  his  cruel  treatment,  but  returned  to  him  after  six  weeks  sep- 
aration. The  soldier  left  New  York  in  August,  1872,  and  was  admitted 
to  the  Soldier's  Home  at  Milwaukee,  Wis.,  wliere  he  remained  mainly 
on  yearly  furlough  until  discharged  at  his  own  request  in  1893.  In 
July,  1874,  at  the  soldier's  solicitation,  claimant  left  New  York,  joined 
him  at  Milwaukee,  and  resumed  cohabitation  as  his  wife.  In  1877, 
claimant  left  the  soldier  and  returned  to  New  York,  because  of  the 
soldier's  refusal  to  consent  to  a  ceremonial  marriage,  but  in  1880,  at 
the  soldier's  request  and  the  urgency  of  relatives,  slie  again  returned 
to  Milwaukee.  The  partitas  then  reresumed  their  cohabitation  as  hus- 
band and  wife,  which  thenceforward  continued  without  interrupticm 
of  any  kind,  the  soldier  introducing  and  jieknowledging  claimant  as  his 
wife,  and  claimant  being  recognized  as  such  by  the  community  in  which 
they  lived  throughout  the  entire  period  from  1880  to  July,  1894,  the 
date  of  the  ceremonial  marriage.  From  1 880,  the  date  of  the  reresump- 
tion  of  cohabitation,  the  soldier  repeatedly  promised  to  marry  <;laimant 
by  ceremony  which,  from  time  to  time,  was  deferred  until  July,  1894, 
when  the  soldier  fulfilled  his  promise  and  a  ceremonial  marriage  was 
performed  between  the  parties. 

The  statute  of  the  State  of  New  York,  where  the  parties  resided  at 
inception  of  their  cohabitation,  provides  that  where  a  man  and  woman 
having  the  right  to  contract  marriage,  live  together  as  husband  and 
wife  and  are  known  to  society  as  such,  their  relations  is  as  binding  on 
each  other  as  though  a  ceremony  liad  been  performed.  It  necessarily 
follows  that,  as  the  parties  had  no  right  to  contract  marriage  because 
of  the  known  impediment  then  existing,  although  they  lived  together 
as  husband  and  wife  and  were  known  to  society  as  such,  there  could 
have  been  no  valid  common-law  marriage  under  the  laws  of  that  State, 
during  the  period  they  lived  there.  While  living  together  continuously 
as  husband  and  wife  at  Milwaukee,  Wis.,  from  1880,  to  date  of  soldier's 
death  in  1895,  the  parties  did  have  the  right  to  contract  marriage 
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because  of  the  removal  of  the  impediment  existing  prior  to  1867,  the 
date  of  the  decree  of  the  divorce  obtained  by  the  wife  in  Germany. 
The  question  is  therefore  presented  whether  the  cohabitation  between 
the  parties  from  1880,  thenceforward  constituted  a  valid  common  law 
marriage  under  the  laws  of  the  State  of  Wisconsin.  If  it  did  constitute 
a  valid  common  law  marriage  under  the  laws  of  that  State,  the  cere- 
monial marriage  neither  added  to  nor  detracted  from  that  validity. 

This  principle  was  judicially  determined  in  the  case  of  the  United 
States  V.  White  et  al.,  United  States  District  Court,  Western  District  of 
Missouri,  cited  in  Pierson's  Precedents  Applicable  to  Suits,  Civil  and 
Criminal,  Growing  out  of  or  Incidental  to  the  Administration  of  the 
Pension  and  Bounty  Land  Laws,  page  91.  It  was  contended  in  this 
case  that  a  ceremonial  marriiige  was  conclusive  evidence  that  any  pre- 
viously existing  relation  between  the  parties  was  not  a  marriage.  The 
court  held  that  common  law  marriage  being  good  in  Missouri,  the  same 
was  known  to  have  existed  since  1877,  without  reference  to  the  cere- 
monial marriage  in  1888. 

The  statutes  of  the  State  of  Wisconsin  relating  to  marriage  provide 
as  follows : 

Marriage,  so  far  as  its  validity  is  conoernedf  is  a  civil  contract,  to  which  the  consent 
of  the  parties  capable  iu  law  of  contracting  is  essential.  Every  male  person  who  shall 
have  attained  the  full  age  of  18  years  and  every  female  who  shall  have  attained  the  fall 
age  of  15  years,  shall  be  capable  in  law  of  contracting  marriage,  if  otherwise  oompelent 
No  marriage  shall  be  contracted  while  either  of  the  parties  has  a  husband  or  wife  living, 
nor  between  parties  who  are  nearer  of  kin  than  first  cousins,  computing  by  the  rule  of 
the  civil  law,  whether  of  the  half  or  of  the  whole  blood,  and  no  insane  person  or  idiit 
shall  be  c'li^Nible  of  contracting  marriages. 

Common  law  marriages  are  therefore  valid  under  the  laws  of  Wi5?cou- 
sin,  subject,  necessarily  to  the  inhibitory  provisions  of  the  statute.  It 
would  appear  from  the  evidence  that  these  inhibitions  have  no  applica- 
tion in  the  case  at  bar,  unless  it  be  in  the  essential  of  consent  of  the 
parties,  and  the  question  is  therefore  presented  whether,  under  the 
evidence  submitted,  the  cohabitation  between  the  soldier  and  claimant 
implies  or  warrants  such  consent. 

The  general  rule  of  law  touching  common  law  marriages  is  as  follow  >: 

When  a  marriage  is  proved  by  the  fact  that  the  parties  lived  together  and  were 
reported  to  be  husband  and  wife  it  is  said  to  be  proved  by  cohabitation  and  repute.  Tbe 
fact  that  parties  have  publicly  acknowledged  each  other  as  husband  and  wife,  have 
assumed  marriage  rights,  duties  and  obligations,  have  been  generally  reputed  in  the 
place  of  their  residence  to  be  husband  and  wife,  are  relevant  to  prove  a  contract  of  mar- 
riage between  them  and,  consequently,  in  cases  where  no  celebration  is  necessary,  a 
valid  marriage.  Where  parties  live  together  ostensibly  as  man  and  wife,  demeaning 
themselves  towards  each  other  as  such,  and  are  received  in  society  and  treated  by  their 
friends  and  relations  as  having  and  being  entitled  to  that  status,  the  law  will,  in  favor 
of  morality  and  decency,  presume  they  have  been  legally  married.  Such  presumption 
is  generally  rebutted  by  showing  that  the  parties  intended  their  connection  to  be  illicit, 
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or  that  there  was  an  impediment  to  their  marriage.  If,  when  the  connection  began,  it 
was  intended  to  be  illicit,  the  intention  is  presumed  to  continue  unless  evidence  is  pro- 
duced (it  may  be  slight)  of  a  change  of  mind.  If,  when  the  connection  began,  the 
parties  desired  or  intended  marriage,  but  an  impediment  existed,  and  this  desire  or 
intention  is  shown  to  have  continued  after  the  impediment  was  removed,  and,  if  at  such 
later  time,  the  parties  cohabited,  even  temporarily,  in  a  place  where  marriage  without 
celebiation  is  valid,  their  marriage  is  proved.  (American  and  English  Encyclopajdie  of 
Law,  Vol.  14,  p.  527). 

The  fact  that  the  soldier,  while  living  in  Wisconsin  without  impedi- 
ment, temporized  and  avoided  the  importunities  of  claimant  and  others 
to  marry  claimant  by  ceremony  and  to  fulfill  his  promise,  in  that  regard, 
ought  not,  in  justice  and  reason,  be  held  as  implying  or  determining 
that  his  relations  with  her  were  without  his  consent  and  hence  illicit. 
On  the  contrary,  the  fact  that  he  finally  did  marry  claimant  by  cere- 
mony and  fulfilled  his  promise  in  that  regard,  shows  that  his  continuous 
prior  cohabitation  with  claimant  and  claimant's  cohabitation  with  him 
in  the  State  of  Wisconsin  from  1880  to  his  death  in  1895,  a  period  of 
fifteen  years,  was  with  mutual  consent,  and  the  soldier  verified  the  same 
by  presenting  claimant  as  his  wife  and  acknowledging  her  as  such  dur- 
ing that  en  tire  period. 

In  the  leading  case  of  Williams  v.  Williams  (46  Wisconsin,  4(54)  the 
supreme  court  of  that  State  held: 

A  cohabitation  illicit  in  its  origin  is  presumed  to  have  coutinaed  to  be  of  that  charac- 
ter unless  a  subsequent  actaal  contract  of  marriage  is  proved,  and  while  such  proof  (in 
an  ac^tion  to  establish  a  right  to  dower)  may  be  by  circnmstances,  these  may  be  such  as  to 
exclude  the  inference  or  presumption  that  the  former  relation  continued,  and  satisfac- 
torily show  that  it  had  been  changed  into  actaal  matrimony  by  mutual  consent. 

'  In  delivering  the  opinion  the  court  said : 

The  general  rule  of  law  upon  the  question  of  proof  of  marriage  by  proof  of  cohabita- 
tion, conduct,  and  declaration  of  the  parties  is  stated  by  a  learned  judge  as  follows: 

**The  general  and  ordinary  presumption  of  the  law  is  in  favor  of  innocence  in  ques- 
tions of  marriage  and  of  legetimac^y  where  children  are  concerned.  Cohabitation  is 
presumed  to  be  lawful  until  the  contrary  appears.  Where,  however,  the  connection 
between  the  parties  is  shown  to  have  had  an  illicit  orig.n  and  to  be  ciiminal  in  its 
nature  the  law  raises  no  presumption  of  marriage.  (:2d  Kent,  H7;  Jackson  r.  Claw,  18 
Johns,  :UH]  2d  Greenlcaf  on  Evidence;  Physick'.s  Estate,  4  Am.  Law  Keg.  U.  S.,  418). 
The  presnmption  against  marriage,  where  the  connection  between  the  parties  U  shown 
to  liaNC  been  illicit  in  origin,  may,  however,  be  ovcicome  by  proofs  showing  that  the 
original  connection  has  changed  in  its  charar^tcr,  and  a  subsequent  marriage  may  be 
established  by  circumstances  without  actual  proof  of  a  marriage  in  fact.*' 

The  cases  cited  by  the  learned  counsel  for  the  respondent,  on  their  briefs  in  this  case, 
fully  establish  this  point.  The  following  cases  also  illustrate  the  same  subject:  Starr 
et  al.  I?.  Peck,  1  Hill,  270;  Clayton  v.  Wardell,  4  N.  Y.,  230;  Caujolle  r.  Ferric,  23 
N.  Y.,  90;  De  Gara  v.  Grenlake,  38  N.  Y.,  296;  Foster  v.  Hawley,  H  Hun,  68. 

The  rule  laid  down  in  the  last  case  cited  is  slated  as  follows:  *'  A  cohabitation  illicit 
in  its  origin  is  presumed  to  be  of  that  character  unless  the  contrary  be  proved  and  can 
not  be  transformed  into  matrimony  by  evidence  which  falls  short.  .Such  contract  may 
be  proved  by  circumstaHces,  but  they  must  be  such  as  to  exclude  the  inference  or  pre- 
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sumption  that  the  former  relation  continued,  and  satisfactorily  prove  that  it  has  been 
changed  into  that  of  matrimony  hy  mntaal  consent.'^ 

We  are  inclined  to  hold  the  rule  as  above  stated  to  be  the  proper  rule  when  applied 
to  i\  case  like  the  one  at  bar. 

In  the  case  of  Jewell  v,  Jewell  (1  Howard,  TJ.  S.,  219),  the  court  being 
equally  divided  on  the  judgment,  said: 

And  that  if  the  contract  be  made  per  verba  de  praesenti,  and  remains  without  cohalh 
itation,  or  if  made  per  verba  de  futnro,  it  amounts  to  a  valid  marriage  and  which,  the 
parties  being  competent  as  to  age  and  consent,  can  not  dissolve;  and  that  it  is  equally 
binding  as  if  made  in  fiicie  ecclesise  upon  the  point  thus  decided. 

In  Meister  v.  Moore  (96  TJ.  S.)  the  Supreme  CJourt  held  that  a  mar- 
riage by  contract  per  verba  de  pnesenti  constitutes  a  marriage  at 
common  law.  See  also  cases  Van  Tuyl  v.  Van  Tuyl  (57  Barb.  233) ; 
Pearson  v.  Howt'y  (6  lialstead,  15);  Ilantz  v.  Sealey  (6  Binn.,  405;; 
Dumaresley  v.  State  (12  Ohio  S.  R.,  558),  McCord  Stats.,  357  ;  Graham  v. 
Bennett  (2  CaL,  503)  ;  Hutc».hins  r.  Kimmel  (31  Mich.,  126  j  ;  Dyer  r. 
Bannock  (66  Miss.,  391);  Dickerson  v.  Brown  (49  Miss.,  357);  Stater. 
Worthingham  (23  Minn.,  528);  Port  r.  Port  (70  111.,  484);  Peck  r. 
Peck  (12  R.  1 ,  485) ;  Askew  v.  Dupree  (30  Ga.,  173). 

The  rule  laid  down  in  Iowa,  the  statute  being  similar  in  essentials  to 
that  of  Wisconsin  (51  Iowa,  565),  is  that — 

Cohabitation  does  not  of  itself  constitute  marriage,  but  it  is  sufficient  if  the  parties 
cohabiting  intend  marriage  and  it  is  immaterial  how  the  intention  is  expressed. 

The  rule  adopted  in  Pennsylvania  is  that  an  agreement  to  cohabit  as 
husband  and  wife,  followed  by  public  recognition,  will  constitute  a  mar- 
riage. Such  a  marriage  can  not  be  contradicted  by  the  husband's 
declarations  to  the  contrary,  made  in  his  wife's  presence.  (Penn.  Stati, 
Morris  Estate  (9  C.  C,  338),  opinion  by  Ashman,  Justice,  Orphan's 
Court,  Phihulelphia,  Pa.) 

In  the  heading  case  of  Caujollo  v.  Ferrie  (23  N.  Y.,  90)  it  was. held 
inter  alia  ns  follows: 

1.  The  presumption  that  an  intercourse  illicit  in  its  origin,  continued  to  be  of  that 
character,  may  ])e  repelled  by  contrary  presamption  in  favtir  of  marriage  and  of  the 
legitimacy  of  offspring,  although  the  circumstances  fail  to  show  when  or  how  the  change 
from  concubinage  to  marriage  took  place. 

Bishop,  in  his  work  on  Marriage,  Divorce,  and  Separation,  section 
380,  volume  1,  jxigo  163,  cit^nl  the  following  Scotch  case : 

I^ord  Westbury,  in  the  Honse  of  Ix)rd8,  in  a  Scotch  appeal  explained  as  follows: 
''Cohabitation  as  husband  and  wife  is  a  manifestation  of  the  parties  having  consented 
to  contract  that  relation  per  se.  It  i^  holding  forth  to  the  woild  by  the  manner  of  daily 
life,  by  conduct,  demeanor,  and  habit  that  the  man  and  woman  who  live  together  have 
agreed  to  take  each  other  in  marriage  and  to  stand  in  the  mutual  relation  of  husbaDd 
and  wife,  and  when  credit  U  given  by  those  among  whom  they  live — relatives,  neigh- 
bors, friends,  and  acquaintances— to  those  representations  and  this  continual  eondoct) 
then  habit  and  repute  arise  and  attend  the  CH)habitation.     The  parties  are  holden  and 


Digitized  by 


Google 


DECISIONS    RELATING    TO    PENSIONS.  509 

reputed  to  be  husband  and  wife.  Their  cohabitation  most  be  matrimonial;  the  repute 
to  have  its  fullest  effect  should  be  uniform.  It  then  casts  on  the  party  denying  the 
the  marriage  the  burden  of  proving  that  it  did  not  take  place.  Still,  in  some  circum- 
stances, a  preponderating  repute  of  marriage  has  been  accepted  as  adequate. '' 

Bishop  cites  the  following  cases  in  support  of  Lord  Westbury's 
decision:  Campbell  v.  Campbell  (Law  Rep.  1  H.  L.,  Sees.  182,  211); 
Thomas  v.  Gordon  (7  Scotch  Sess.  Cases,  872)  ;  De  Thoren  r.  Attorney- 
General  (1  appeal  cases,  686)  ;  Lyle  v.  Ellwood  (Law  Rep.  19  Eq.,  98). 
See  also  Robertson  v.  Crawford  (3  Beav.,  102);  Cargile  v.  Wood  (63 
Mo.,  601);  Williams  v.  State  (44  Ala.,  24)  ;  Bishop  Stat.  Crimes,  Sec. 
609,  C.  V.  Morris  (1  Cush.  391). 

The  cjise  of  State  v,  Worthingham  (23  Minnesota,  528),  hereinbefore 
cited,  and  which  seems  to  be  quoted  as  high  authority  in  cognate  cases, 
is  particularly  appropriate  in  considering  the  present  case,  because  the 
statutes  of  Minnesota  and  Wisconsin  concerning  marriage  are  identical 
in  essential  particulars.    In  this  case  the  court  held,  inter  alia,  as  follows: 

A  mutual  agreement  between  oonipetent  parties,  per  verba  de  pra38enti,  to  take  each 
other  for  husband  and  wife,  deliberately  made  and  acted  upon  by  liviug  together  pro- 
fessedly in  that  relation,  is  sufficient  without  any  formal  solemnization  of  ceremony,  to 
give  it  validity  in  law. 

The  i>olicy  of  the  law  favors  matrimony  and  legitimacy  rather  than  concubinage,  aud 
hence  every  reasonable  presumption  should  be  allowed  to  support  the  former  and  defeat 
the  latter. 

On  the  issue  of  bastardy,  testimony  of  oohabilation  between  the  parents  as  husbivnd 
and  wife  at  or  prior  to  the  birth  of  the  alleged  bastard;  that  they  held  themselves  as 
such  in  their  intercourse  with  the  world ;  that  the  woman  assumed  and  went  by  the  name 
of  defendant;  that  they  had  reared  a  family  of  children  under  the  same  name,  and  other- 
wise conducted  themselves  as  married  people,  is  competent  evidence  for  the  consideration 
of  the  jury  upon  the  question  of  marriage,  and  sufficient,  if  not  overcome  by  a  prepon- 
derance of  evidenee  to  the  contrary,  to  support  a  finding  in  favor  of  a  valid  marriage, 
so  as  to  protect  the  children  against  the  stain  and  taint  of  bastardy,  and  subject  the 
parents  to  the  duty  of  providing  for  their  support. 

Applying  this  ruling  to  the  case  at  bar  and  presupposing  an  issue 
of  bastardy,  the  evidence  would  certainly  establish  to  the  minds  of  the 
jury  that  the  cohabitation  between  the  parties  from  1880  thenceforward, 
constituted  a  valid  common-law  marriage  under  the  laws  of  Wisconsin, 
protecting  the  issue  from  the  taint  of  bastardy  and  charging  their  sup- 
port upon  the  parents  rather  than  upon  the  county  or  municipality. 

A  leading  case  in  Wisconsin  is  that  of  in  re  estate  of  Harriet  E. 
Johnson,  which  was  tried  before  Judge  Lamoreux.  This  case  is  not 
reported,  because  the  judgment  was  acquiesced  in  as  conforming  to  the 
rule  in  that  State,  and  did  not  go  the  supreme  court  by  appeal  or  writ 
of  error,  which  makes  it  stronger  on  that  account  as  determining  what 
constitutes  in  Wisconsin  a  valid  common-law  marriage  by  consent 
mutual.     The  case  is  stated  as  follows : 

Johnson  was  a  commercial  traveller  and  meeting  a  lady  school  teacher,  they  became 
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enamored  of  each  other  and  assumed  relations  of  cohabitation.  He  traveled  with  het 
in  different  sections^  registered  at  hotels  as  husbaml  and  wife,  he  introducing  her  as  his 
wife,  and  she  was  so  recognized  generally.  During  the  period  of  cohabitation,  she  fre- 
qnently  importuned  him  for  performance  of  a  ceremonial  marria^ce,  which  he  avoided 
upon  the  pretext  that  sliould  he  do  so,  he  would  be  disinherited  by  his  parents.  He  died 
suddenly,  leaving  quite  an  estate,  and  the  oommon-law  wife  claimed  title  as  such  to  the 
widow's  portion  of  the  estate.  J udge  Lamoreux  charged,  and  the  jury  so  held,  that  thert 
was  a  valid  common-law  marriaice  between  the  parties,  under  the  laws  d  Wisconsin  as 
shown  by  the  evidence,  and  that  the  widow  was  entitled. 

With  the  papers  is  a  slip  stating  this  case  as  herein  set  forth,  which 
the  learned  judge  certifies  under  his  signature  has  been  correctly  cited. 
In  the  case  at  bar  it  is  shown  : 

1.  That  there  was  no  impediment  existing  upon  resumption  of  cohabi- 
tation in  Wisconsin  from  and  after  the  year  1880. 

2.  That  the  soldier  thereafter  lived  with  claimant  as  his  wife  in  Wis- 
consin and  so  acknowledged  and  introduced  her  on  all  occasions,  and 
she  was  so  recognized  by  the  community  in  which  they  lived. 

3.  Tliat  during  the  period  of  such  cohabitation  in  Wisconsin,  he  fre- 
quently promised  to  marry  claimant  by  ceremony  and  that  he  never, 
on  any  occasion  or  by  any  circumstance,  said  any  word  or  performed 
any  act  which  could  be  construed  as  indicating  that  his  cohabitation 
with  claimant  was  without  his  consent  and  illicit,  but,  on  the  contrary, 
all  his  acts  show  that  their  cohabitiition  as  man  and  wife  was  with 
mutual  consent,  a  contract  to  which  he  was  completely  a  part}'.  They 
lived  together  in  one  house  during  a  period  of -fifteen  years  or  there- 
abouts and  were  the  tenants  of  one  landlord,  who  testifies  to  their  cohabi- 
tation as  man  and  wife  during  that  period. 

4.  That  their  cohabitation  was  respectable,  and,  in  all  social  essen- 
tials, the  parties  lived  a  blameless  life.  They  were  well  advanced  m 
years,  far  beyond  the  era  of  concubinage  for  the  sake  of  concubinage 
alone.  The  soldier  was  suffering  severe  disabilities  of  service  origin; 
he  needed  a  wife  and  companion,  and  claimant  appears  to  have  been  his 
worthy  wife,  helpmate  and  care-taker  during  the  period  indicated,  per- 
forming all  her  duties  and  obligations  as  a  faithful  spouse. 

5.  The  fact  that  the  soldier,  who  had  been  a  reckless  man  in  his 
younger  days,  belonging  to  no  church  and  recognizing  no  religious 
creed,  finally  became,  in  his  advancing  years,  conscience-smitten,  and 
for  the  sake  of  each  other,  and  for  that  of  relatives,  sons-in-law  and 
others,  promised  to  marry  claimant  by  ceremony,  finally  yielding  to 
their  importunities  for  a  ceremonial  marriage,  should  not  in  good  morals 
and  contemplation  of  law  be  accepted  as  establishing  that  their  rela- 
tions previous  to  the  ceremonial  marriage,  from  1880  forward,  were 
illicit. 

The  presumption  of  consent  is  more  strongly  attested  by  acts  than  by 
inference,  speculation  or  deduction.     The  proof  in  the  case  at  bar  shows 


Digitized  by 


Google 


DECISIONS    RELATING   TO    PENSIONS.  511 

conclusively  that  the  soldier  from  1880,  thenceforward,  lived  at  Mil- 
waukee, Wis.,  with  claimant  as  his  wife,  acknowledging  her  as  such, 
and  being  perfectly  aware  that  she  was  so  recognized  by  his  employer, 
landlord  and  others  of  that  community.  The  fact  that  he  made  promise 
of  a  ceremonial  marriage  pending  that  period  which  was  deferred  and 
not  performed  until  a  year  or  so  before  his  death,  did  not,  in  my  judg- 
ment, imply  nonconsent  to  the  previously  existing  cohabitation  in  Wis- 
consin as  husband  and  wife  under  the  common  law,  nor  did  it  bring  the 
parties  within  the  operation  of  any  of  the  inhibitory  clauses  of  the 
Wisconsin  statute  as  to  marriage. 

The  facts  and  law  considered,  I  am  persuaded  that  there  existed  a 
valid  common-law  marriage  between  claimant  and  the  soldier,  accord- 
ing to  the  lex  loci  from  and  after  the  year  1880,  with  the  soldier's  entire 
consent ;  that  the  events  originating  and  occurring  at  the  inception  of 
their  cohabitation  in  New  York  in  1863,  are  wholly  immaterial  to  the 
present  issue  and  should  not  be  considered  in  the  determination  of  the 
case;  that  the  re-cohabitation  at  Milwaukee  in  1880,  after  a  hiatus  of 
several  years,  constituted  a  new  contract  of  marriage  under  the  com- 
mon law,  to  which  the  soldier  consented,  which  consent  is  shown  by 
his  acknowledgment  of  claimant  as  his  wife  and  introducing  her  as  such 
to  the  community  in  which  they  lived;  that  concubinage  during  that 
period  can  not  be  reasonably  presumed  because  of  the  public  acknowl- 
edgments of  matrimony  by  the  soldier,  considered  in  pari  materia  with 
the  fact  that  the  parties  were  well  advanced  in  years,  beyond  the  period 
of  mere  concubinage,  and  when  the  infirmities  of  the  soldier,  as  shown 
by  the  record,  were  so  intense  as  to  require  the  attendance,  nursing  and 
companionship  of  a  wife,  with  whom  he  was  associated  as  such  for 
many  years. 

The  action  of  your  Bureau,  rejecting  the  claim  under  the  act  of  June 
27,  1890,  for  the  reason  stated,  is  therefore  reversed,  and  you  will  please 
direct  that  the  same  be  adjudicated  and  admitted  accordingly. 


dcatii  cause-evidknce-presumption8. 

Susan,  widow  of  Charles  C.  Wright. 

Soldier  was  pensioned  for  disease  of  the  kidneys,  result  of  injury  of  the  back.  The  dis- 
ease of  kidneys  is  shown  to  have  existed  all  the  time  in  more  or  less  severe  form 
from  discharge  to  death.  He  also  suffered  fur  a  few  years  before  death  from  rheuma- 
tism of  the  left  shoulder,  never  very  serious.  He  died  of  dilatation  of  the  heart. 
It  is  held  that  the  disease  of  kidneys  was  the  predominating  disability  and  the  more 
likely  cause  of  the  fatal  disease,  in  view  of  all  the  evidence,  and  that  whatever 
doubt  may  exist  on  the  subject  should  be  resolved  in  favor  of  the  claimant. 


Digitized  by 


Google 


512  ^       DECISIONS    RELATING    TO    PENSIONS. 

Assistant  Secretary   John   M,   Reynolds    to    ifie   Commissioner    of    Pension^', 

April  U,  1897, 

This  appeal  filed  January  23, 1897,  by  J.  W.  Morris,  attorney,  is  from 
the  action  of  the  Bureau  of  October  6,  1896,  in  rejecting  the  claim, 
filed  July  10,  1890,  of  Susan  H.  as  widow  of  Charles  C.  Wright,  late  of 
Company  I,  Fifty -third  Massachusetts  Infantry.  The  ground  of  this 
action  was  that  the  soldier's  death,  June  2,  1890,  from  disease  of  the 
heart,  was  not  the  result  of  disease  of  kidneys  for  which  he  was  pen- 
sioned, but  was  probably  due  to  rheumatism  which  was  not  shown  to 
have  been  contracted  in  the  service.  The  contention  of  the  appeal  is 
that  the  rheumatism  soldier  had  was  very  slight  and  not  continuous, 
while  the  disease  of  kidneys  was  shown  to  have  existed  from  discharge, 
and  was,  according  to  the  medical  evidence,  a  more  likely  cause  of  the 
fatal  disease  of  heart  than  rheumatism. 

This  claim  was  first  rejected  December  23, 1892,  on  the  same  ground, 
and  appeal  was  made  from  that  action.  That  appeal  being  upon  med- 
ical grounds  was  returned  to  the  Bureau  for  a  report  from  the  Medical 
Referee.  The  report  received  in  response  to  that  reference  was  not  co  . 
elusive  of  the  issue,  and,  by  my  decision  of  July  11,  1896,  the  action 
of  rejection  was  reversed  and  the  appeal  sustained  to  the  extent  of 
requiring  that  a  special  examination  of  the  claim  should  be  held.  The 
medical  report  is  embodied  in  that  decision,  and  a  reference  to  it  will 
show  that  the  Medical  Referee,  while  admitting  that  dilatation  of  the 
heart  does  arise  in  cases  of  severe  kidney  trouble,  j-et  a  serious  dis- 
ease of  kidneys  is  not  shown  in  this  case,  and  since  disease  of  heart 
may  arise  from  other  causes,  he  suggested  the  special  examination  to 
ascertain  the  character  and  extent  of  the  soldier^s  disease  of  kidney?* 
and  heart  during  the  last  four  years  of  his  life. 

As  a  result  of  the  special  examination  the  claim  was  again  rejected, 
in  accordance  with  the  following  opinion  of  the  Medical  Referee: 

It  is  believed  that  the  testimony  obtained  by  special  ezamiDatioD  does  not  wamot 
any  change  of  action  in  the  case.  The  fatal  disease  of  heart  can  not  be  accepted  as  dae 
to  any  disease  of  kidneys  shown.  The  later  manifestations  of  disease  of  kidneys  were 
probably  due  to  disease  of  heart. 

And,  since  the  appeal  was  filed,  another  opinion  by  the  Medical  Ref- 
eree has  been  furnished,  as  follows : 

The  action  of  October  6,  1H96,  rejecting  the  widow's  claim  nnder  the  general  law  was 
proper  for  the  reason  that  it  is  not  shown  that  the  fatal  heart  disease  was  in  any  way  the 
result  of  pensioned  disease  of  kidneys.  Medical  examinations  in  1886  and  1889  show 
no  disease  of  kidneys,  and  there  is  a  history  of  rheamatism,  and  it  is  far  more  prob- 
able that  the  heart  disease  was  due  to  the  latter  than  to  the  former. 

In  view  of  the  fact  that  the  contention  of  the  appeal  directly  con- 
troverts these  opinions  of  the  Medical  Referee,  it  becomes  necessary  to 
set  forth  the  main  portion  of  the  evidence  which  goes  to  make  up  the 
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question  at  issue  in  order  to  arrive  at  a  just  conclusion.  The  resume 
will  be  made  as  brief  as  possible.  The  soldier  was  a  pensioner  on 
account  of  disease  of  kidneys,  result  of  injury  to  back.  The  only  dis- 
ability in  service  shown  by  the  record  was  chronic  diarrhea,  for  which 
soldier  was  treated  in  April,  1863.  The  injury  of  back  was  shown  by 
the  testimony  of  a  comrade,  who  states  it  was  received  February  15, 
1863,  while  carrying  water,  and  of  the  regimental  surgeon,  who  tes- 
tifies to  treating  him  at  that  time  for  a  strain  in  the  lower  part  of  the 
back,  and  subsequently  for  nephritis  and  diarrhea  in  regimental  hos- 
pital. Two  neighbors  testified  to  prior  soundness  and  that  soldier  was 
a  constant  sufierer  from  the  time  of  his  discharge  from  kidney  disease, 
that  he  complained  a  great  deal  of  pain  in  the  back  and  was  fully  two- 
thirds  disabled  thereby.  Dr.  C.  G.  Metcalf  testified,  in  that  claim  in 
1882,  that  he  was  first  called  to  treat  soldier  about  August  1, 1878,  and 
had  continued  to  treat  him  at  intervals  since ;  had  made  an  examina- 
tion of  his  urine  at  various  times,  which  had  shown  chronic  nephritis ; 
was  troubled  all  the  time  with  lame  back  and  tenderness  of  the  lumbar 
vertebrae.  Dr.  E.  H.  Ellis  testified  in  1886  that  he  had  treated  soldier 
since  February  10,  1883,  many  times.  He  was  suffering  with  kidney 
difSculty  (chronic  nephritis),  attended  with  pain  in  the  back  and  groin, 
soreness  of  the  lumbar  vertebrae,  incontinence  of  urine,  with  latter  con- 
taining some  albumen  and  blood,  particularly  when  he  has  performed 
any  extra  severe  manual  labor.  The  medical  examination  of  October, 
1882,  describes  soldier's  condition  thus : 

This  man  is  sallow,  skin  harsh  and  diy,  and  has  an  unhealthy  appearance,  complains 
of  pain  over  the  region  of  the  left  kidney,  which  is  sensitive  to  palpation  and  deep 
pressure.  Urine  voided  in  my  presence  was  alkaline  and  contained  albumen.  Should 
say  he  is  suffering  from  chronic  nephritis. 

The  foregoing  is  the  evidence  on  which  the  invalid  claim  was  allowed 
in  October,  1883.  In  claims  for  increase  he  was  again  examined  in 
June,  1886,  and  September,  1889.  The  former  of  these  examinations 
describes  some  trouble  of  the  stomach,  back,  and  heart,  and  the  latter 
a  trouble  of  the  back,  heart,  and  prostrate  gland.  As  noted,  however, 
the  medical  referee  states  that  these  two  examinations  do  not  show  any 
disease  of  kidneys. 

The  special  examiner  obtained  the  following  testimony :  Claimant  tes- 
tified that  her  husband,  the  soldier,  died  June  2, 1890,  of  heart  failure: 

When  he  came  home  from  the  army  he  was  troubled  with  his  kidneys.  He  said  that 
he  got  it  from  lifting  a  barrel  of  water  from  a  wagon.  He  had  a  good  deal  of  pain  over 
the  small  of  the  back  and  there  was  also  blood  in  his  water.  In  1864  there  was  blood 
in  his  water  for  five  months.  The  blood  would  reappear  at  intervals  up  to  his  death, 
probably  about  every  two  or  three  months.  This  was  the  only  symptom  of  kidney 
trouble  except  a  general  weakness  that  disabled  him  for  work  to  a  certain  extent  Can 
not  state  how  long  he  had  the  rheumatism.  It  never  vras  severe  enough  to  trouble  him 
to  any  great  extent.    I  presume  he  had  medical  treatment  for  his  rheumatism :  Can  not 
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tell  at  this  time  which  shoulder  he  complained  of.  He  was  a  shoe  cutler  by  trade  and 
worked  off  and  on  up  to  about  four  weeks  before  he  died.  I  hardly  think  he  wa;: 
quite  half  disabled  for  work  the  last  year,  but  he  might  have  been.  He  worked  at 
times  when  he  ought  not.  When  he  was  taken  sick  it  was  no  sudden  attack,  no  severe 
cold  that  made  him  take  to  his  bed.  He  complained  of  pain  in  the  r^on  of  bis  kid- 
neys. When  he  had  been  in  bed  about  one  week  he  got  a  veiy  severe  pain  around  the 
heart.  After  that  he  gradually  sank  until  the  end  came.  CSan  not  say  that  he  had  my 
rheumatic  pains  in  his  last  illness,  except  the  pains  in  hia  heart  might  have  been 
rheumatic. 

Charles  E.  Wright,  Bon  of  soldier  and  claimant,  aged  38  years,  testi- 
fied that  his  father — 

Had  a  kind  of  kidney  disease.  His  heart  was  not  affected  until  a  few  weeks  before  bis 
death.  The  kidney  trouble  showed  itself  by  pains  through  the  small  of  the  back  and 
by  difficulty  in  passing  wat^r.  He  suffered  from  rheumatism,  but  not  muidL  He  used 
to  have  a  lame  shoulder  at  times — gueas  it  was  the  left.  Think  he  was  afflicted  with 
rheumatism  for  ten  years  or  more  before  he  died.  There  were  no  rheumatic  pains  in  his 
last  illness,  which  lasted  about  three  weeks.  That  was  the  only  time  he  had  sinking 
spells.  He  had  a  very  dark  yellow  complexion  and  showed  the  effect  of  his  kidney 
trouble  very  much.    His  water  was  nt  times  pretty  dark. 

Dr.  E.  H.  Ellis  testified  that  he  treated  soldier  off  and  on  from  Feb- 
ruary, 1883,  to  June  22,  1889. 

He  suffered  from  kidney  disease  and  congestion  of  the  kidneys,  and  as  time  went  on 
he  would  have  an  increased  amount  of  albumen  in  his  urine.  These  attacks  would  last 
from  three  to  six  weeks.  He  also  frequently  had  fumbago  and  in  one  instance  had  a 
severe  attack  of  sciatica.  He  always  complained  of  his  back  and  I  attributed  tbif 
mostly  to  his  rheumatic  condition.  In  addition  to  this  he  had  cystitifl  and  coold  not 
retain  his  urine.  At  other  times  he  had  suppression  of  the  urine.  I  also  recall  that  in 
the  latter  part  of  his  life,  about  1889,  he  had  oedema  of  the  lower  extremities  and  an 
increased  amount  of  albumen.  Dr.  Smyth's  affidavit  has  been  read  to  me  and  I  mnst 
admit  that  it  seems  to  me  to  be  probable.  I  know  that  soldier  had  an  enlaiged  heart, 
although  I  never  treated  him  for  the  same.  I  think  I  analyzed  the  urine  the  last  time 
in  June,  1889.  I  am  sure  there  was  considerable  albumen  at  the  time.  I  thiok  the 
chances  are  that  the  heart  failure  was  caused  more  by  rheumatism  than  by  kidney 
troubles,  as  he  was  quite  rheumatic  at  times.  In  1889  he  had  swelling  of  the  feet  which 
I  considered  caused  by  Bright's  disease. 

Dr.  H.  E.  Smyth  testified  that  he  treated  soldier  about  two  or  three 
years  before  his  death. 

I  think  that  his  case  was  one  of  fibroid  kidney  with  subsequent  increased  arterial 
tension,  which  materially  throws  extra  work  on  the  heart.  I  can  not  recall  that  hi$ 
limbs  were  swollen.  Am  sure  I  never  treated  him  for  rheumatism,  and  I  can  not  recall 
that  he  ever  complained  of  the  same.  He  died  of  dilated  heart.  I  can  not  state  what 
caused  his  heart  trouble.  It  never  struck  me  to  be  a  rheumatic  heart,  but  I  oao  ii(*i 
give  the  cause.  I  examined  his  water,  but  can  not  recall  what  I  found.  Mj  former 
affidavits  are  correct. 

From  the  foregoing  evidence  three  or  four  facts  are  observable.  One 
is  that  there  is  no  definite  description  of  the  location  and  extent  of  the 
rheumatism  or  its  duration,  beyond  the  statement  that  it  existed  at 
times  in  the  left  shoulder  and  had  so  existed  off  and  on  for  ten  yew« 
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or  more.  Another  is,  that  the  witnesses,  especially  the  physicians,  state 
that  symptoms  of  kidney  trouble  had  been  continually  observed  from 
the  time  of  discharge,  and  existed  even  at  the  time  when  he  was  medi- 
cally examined  by  the  boards  of  surgeons.  Still  another  is,  that  there 
is  no  description  of  the  connection,  if  any,  which  existed  between  these 
disabilities  and  the  dilatation  of  heart  which  was  the  immediate  cause 
of  death.  And  yet  another  is  that,  without  assigning  particular  reasons 
therefor,  the  belief  is  expressed  by  most  of  the  witnesses  that  the  death- 
cause  was  primarily  the  result  of  the  kidney  trouble,  except  when  Dr. 
Ellis  states  that — 

The  chADces  are  that  t*be  heart  failure  was  canaed  more  by  rheumatism  than  by  kidney 
tronbles. 

Furthermore,  it  is  seen  in  the  opinion  of  the  Medical  Referee  quoted, 
that  he  does  not  declare  that  the  fatal  heart  trouble  was  not  the  result 
of  the  disease  of  kidneys.  On  the  other  hand,  he  admits  in  one  of 
those  opinions,  that  such  an  affection  of  the  heart  as  this  soldier  suffered 
from  might  be  due  to  severe  kidney  disease.  He  does  pronounce  the 
kidney  disease  in  this  case  to  be  not  serious,  and  that  because  there  is 
a  history  of  rheumatism,  the  fatal  heart  disease  was  more  probably  a 
result  of  that  disability  than  of  the  disease  of  kidneys.  But  the  ques- 
tion is,  in  a  sense,  left  open,  or  rather  is  merely  a  conclusion  that  the 
evidence  is  not  sufficient  to  show  the  connection  between  the  pensioned 
disability  and  the  death  cause. 

It  hafi  always  been  an  established  rule  of  the  Department  to  give 
great  weight  to  the  opinions  of  the  Medical  Referee  on  questions  of  a 
medical  character.  On  such  questions  his  opinion  has  official  weight, 
by  reason  of  the  very  nature  of  his  position,  irrespective  of  the  merit 
of  the  opinion,  and  it  must  be  respected  as  would  be  the  decision  of  a 
judge  upon  the  bench,  whether  right  or  wrong,  until  overruled  by  higher 
authority.  But  it  is  likewise  a  recognized  rule  that  such  an  opinion 
must  be  supported  by  evidence  and  is  in  no  case  to  be  regarded  aa  final. 
Therefore,  when  the  Medical  Referee,  as  in  this  case,  declares  that  the 
evidence  fails  to  establish  the  fatal  disease  as  a  result  of  pensioned 
causes  that  opinion  is  not  to  be  lightly  regarded.  At  the  same  time 
cases  which  come  before  the  Department  on  appeal  must  be  decided  in 
the  light  of  all  the  evidence  and  upon  the  weight  of  evidence. 

As  it  seems  to  me,  after  a  careful  consideration  of  this  case  in  all  its 
bearings,  two  main  questions  only  are  to  be  determined,  viz:  is  the 
cause  of  death,  dilatation  of  the  heart,  a  natural  sequence  of  the  pen- 
sioned disability,  disease  of  kidneys,  and  if  it  is,  does  the  evidence 
justify  the  belief  that  the  pathological  connection  existed  in  this  soldier's 
case.  As  already  stated,  there  is  no  question  but  disease  of  kidneys 
may  affect  the  walls  of  the  heart  and  produce  dilatation.  The  Medical 
Referee  has  conceded  this,  and  the  medical  authorities  sustain  the  theory. 
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The  other  quefition  recurs:  do  the  theory  and  the  facte  meet  together 
in  this  case?  The  Medical  Referee,  as  before  stated,  thinks  not.  A 
close  examination  of  the  basis  of  this  opinion  however,  will,  I  think, 
disclose  that  it  rests  on  the  failure  of  the  medical  and  other  evidence 
to  explain  just  how  the  symptoms  of  each  disease  were  manifested  and 
why  disease  of  heart  was  believed  to  be  a  result  of  kidney  trouble,  the 
medical  examinations  failing  to  show  any  serious  disability  from  the 
latter.  There  is  force  in  this  view,  but  it  is  also  true  that  only  the 
slightest  degree  of  rheumatism  is  described  and  there  is  no  more  reason 
to  accept  that  as  the  cause  of  heart  disease  than  the  disease  of  kidneys. 
Besides  the  failure  to  have  a  better  description  of  symptoms  is  largely 
the  fault  of  the  special  examiner  in  not  interrogating  witnesses  more 
closely. 

But  aside  from  all  this,  it  is  a  fact  that  there  is  a  history  of  contin- 
uous disease  of  kidneys  and  the  last  attending  physician  described  a 
severe  form  of  such  disease.  He  also  stated  that  death  was  caused  by 
dilated  heart,  and  while  he  was  not  prepared  to  say  what  caused  it,  he 
knew  nothing  of  any  rheumatism  and  had  not  treated  soldier  for  that 
disability. 

Dr.  Ellis,  who  made  the  statement  before  quoted  that  "  the  chances 
are  that  heart  failure  was  caused  more  by  rheumatism  than  by  kidney 
troubles,''  had  not  treated  soldier  for  three  years  or  more,  and  this  state- 
ment was  mere  theory,  as  was  that  of  the  Medical  Referee  to  the  same 
effect.  These  opinions  should  not  outweigh  all  the  evidence  which 
tends  to  show  that  the  disease  of  kidneys  was  very  severe  during  the 
final  sickness  and  conceded  to  be  a  probable  cause  of  the  fatal  diseafie. 
Two  general  rules  have  obtained  in  decisions  of  cases  of  like  character 
with  this.     One  is,  that — 

Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  canae  An-  which  pension 
was  granted  to  a  soldier  was  complicated  with  a  disease  which  was  the  immediate  cause 
of  his  death,  the  Department  will  sustain  the  widow's  claim  for  pension  on  aocoont  of 
the  soldier's  death  from  said  complication  of  causes.     (Mary  A.  Cox,  3  P.  D.,  313.) 

Another  is  that — 

When  two  or  more  caoses  combined  produce  death,  only  a  part  of  which  is  due  to  the 
service  and  none  to  the  &ult  of  the  soldier,  and  from  the  obscure  character  and  effect  of 
the  diseases,  the  extent  to  which  each  contributed  toward  producing  death  can  not  be 
determined,  the  question  should  be,  would  the  disability  not  due  to  tiie  service  have 
probably  produced  death  independent  of  the  disability  of  army  origin?  If  not,  then  the 
claimant  should  be  given  the  benefit  of  tiie  doubt,  and  death  held  to  be  '*  by  reason  of" 
the  disability  contracted  in  the  service.     (Ernst  Bierbaum,  4  P.  D.,  174.) 

These  rules  have  been  variously  stated,  modified  in  some  instanoee 
and  changed  in  others  to  suit  the  particular  facts  under  consideration. 
The  accepted  idea  permeating  all  of  them  seems  to  be  however,  that  if 
the  predominating  or  efficient  cause  of  death  is  traceable  to  the  service 
and  line  of  duty  the  pension  may  be  allowed. 
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III  this  case,  as  already  stated,  the  pensioned  disability,  disease  of 
kidneys,  result  of  injury  of  back,  is  well  established  and  existed  during 
the  whole  time  from  discharge  to  death.  On  the  other  hand,  the  rheum- 
atism was  occasional,  never  very  severe,  and  existed  but  a  few  years, 
while  no  evidence  on  file  indicates  that  it  was  the  cause  of  the  heart 
trouble.  As,  according  to  the  opinions  of  the  Medical  Referee,  either 
of  these  disabilities  might  be  the  cause  of  the  fatal  disease,  it  seems  to 
me  that  it  should  be  attributed  to  the  predominating  one  (chronic  neph- 
ritis). Without  elaborating  the  reasons  for  this  conclusion  it  may  be 
stated,  as  in  the  decisions  of  the  appeal  of  the  widow  of  Job  Foster 
(3  P.  D.,  35),  that— 

Where  a  pathological  relation  between  the  death  cause  and  the  pensioned  disability  is 
alleged,  as  the  basis  of  claim,  the  claimant  is  not  required  to  establish  snch  relation  by 
absolute  proof;  but  there  must  appear  some  tangible  direct  evidence  on  which  to  base  at 
least  a  reasonable  presumption  that  the  pensioned  disability  actually  produced  the  dis* 
ease  causing  death. 

Or,  as  in  the  appeal  of  the  widow  of  Ernst  Bierbaum  (4  P.  D.,  172)^ 
as  before  quoted. 

I  think  the  evidence  in  all  its  phases  justifies  the  conclusion  men- 
tioned, and  if  any  doubt  existed  should  be  resolved  in  favor  of  the 
claimant.  Usually  the  expressed  opinion  of  the  Medical  Referee  on  a 
doubtful  medical  point  will  be  accepted  as  correct,  but  inasmuch  as  his 
opinion  in  this  case  is  not  conclusive,  and  in  view  of  all  the  facts,  I  am 
constrained  to  differ  from  that  opinion,  and  hold  that  soldier's  death 
was  the  result  of  the  pensioned  disability.  And  this  conclusion  I  reach 
the  more  readily  because  I  am  unable  to  find  in  any  part  of  the  evidence 
a  warrant  for  the  statement  by  the  Medical  Referee  that — 

The  later  manifestations  of  disease  of  kidneys  were  probably  due  to  disease  of  heart. 

Certainly  there  is  nothing  in  the  case  to  indicate  that  disease  of  heart 
preceded  the  disease  of  kidneys.  On  the  other  hand,  it  is  shown  that 
symptoms  of  heart  trouble  only  existed  at  the  very  last  of  soldier's  life, 
probably  during  the  last  week  or  two.  It  is  also  shown  that  rheuma- 
tism, when  it  was  manifest  at  all,  was  never  very  severe,  and  was  con- 
fined to  one  or  two  localities,  chiefly  the  shoulders,  whereas  the  disease 
of  kidneys  (chronic  nephritis)  which  had  been  present  for  more  than 
twenty-five  years,  had  been  at  times  of  a  serious  nature  and  had  made 
inroads  upon  soldier's  strength  and  vitality  which  might  very  plausibly 
be  considered  as  the  cause  of  the  dilatation  of  the  heart,  which  waa 
the  immediate  cause  of  death. 

As  the  evidence  stands  we  may  not  be  positive  as  to  all  the  complica- 
tions in  soldier's  fatal  sickness,  but  we  are  surely  not  required  to  pro- 
nounce the  fatal  heart  trouble  to  be  the  result  of  rheumatism,  because 
there  is  a  usual  pathological  connection  between  the  two,  when  it  is  also 
a  fact  that  "  heart  failure  "  has  come  to  be  recognized  as  a  result  of 
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numerous  preexisting  diseases.  And,  discarding  mere  theory  for  the 
most  plain  solution  of  any  doubt  arising  in  the  case  I  arrive  at  the 
decision  already  announced.  The  action  of  rejection  is  therefore 
reversed,  and  the  papers  are  returned  for  readjudication  in  accordance 
with  these  views. 

As  bearing  on  the  matters  here  discussed  reference  is  made  to  the 
following  decisions  heretofore  rendered,  viz : 

Widow  of  Job  Foster  (3  P.  D.,  35),  widow  of  James  Shuttleworth 
(3  P.  D.,  60),  Josiah  T.  Tuttle  (3  P.  D.,  52),  Charles F.  Brown (3  P.  D., 92), 
Mary  A.  Cox  (3  P.  D.,  313),  Mary  F.  Snider  (4  P.  D.,  2),  widow  of 
Ernst  Bierbaum  (4  P.  D.,  172),  Emma  E.  Johnson  (7  P.  D.,  415),  and 
Alma  Niedhammer  (8  P.  D.,  276). 


militia-pilovisionaiw  enrolled  missouri  militia. 
James  L.  Hicks. 

1.  Capt.  Thomas  J.  Babcock's  Company  A,  of  the  Miller  County  ProTisional  Enrolled 

Missouri  Militia,  was  a  State  oi^uimtion  raised  under  General  Order  No.  107,  from 
State  military  headquaiiiers  to  meet  the  ends  of  local  defense,  for  local  purposes  and 
temporary  service,  and  was  never  under  Federal  authority  and  does  not  come 
within  the  terms  of  the  act  of  February  15,  1895,  and  such  companies  are  clearlj 
distinguished  by  the  record  of  the  Provisional  Missouri  Militia  mentioned  in  said 
act  and  in  section  4722,  Revised  Statutes. 

2.  A  State  militiaman  claiming  under  subdivisions  1  and  3,  section  4693,  Revised  Stat- 

utes, must  show  that  his  organization  was  called  into  service  by  the  President  of 
the  United  States.  If  such  is  not  shown,  he  must  show  that  bis  organization  was 
acting  under  orders  of  an  officer  of  the  United  States,  and  that  he  received  a  woacd 
or  injury  in  battle  with  either  rebels  or  Indians,  and  further  his  claim  must  bsve 
been  prosecuted  to  a  successful  issue  prior  to  July  4,  1874. 
a  The  Missouri  Six  Months  Militia,  the  Enrolled  Missouri  Militia,  Class  1  of  MisBoari 
Home  Guards,  and  the  Provisional  Companies  Enrolled  Missouri  Militia,  were  never 
in  the  Federal  service.  Members  of  the  Provisional  Regiments  Enrolled  Missouri 
Militia  have  pensionable  status  under  section  4722,  Revised  Statutes. 

4.  The  above  is  also  aplioable  to  claims  filed  under  the  act  of  June  27,  1890. 

5.  The  report  of  the  Hawkins  Taylor  Commission  is  final  as  to  length  of  a  soldier's 

service  in  cases  arising  under  the  act  of  March  25,  1862. 

Assistant  Seo'etary  John   M.    Rey7iolds    to    the    Commissioner  of  Pension, 

April  Uy  1897. 

Appellant,  late  of  Company  A,  Provisional  Enrolled  Miasouri  Militia, 
herein  filed,  on  August  7,  1890,  his  declaration  (No.  997,021)  under 
act  of  June  27,  1890.  Claim  was  rejected  on  January  29,  1892,  on  the 
ground  that  claimant  was  not  in  the  service  of  the  United  States,  and 
the  appeal  filed  September  8, 1896,  alleges  error  in  law,  citing  in  support 
of  his  contention  the  act  of  March  3,  1895. 
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There  does  not  appear  to  have  been  any  act  passed  on  said  date^ 
applicable  to  the  appeal  herein,  and  it  is  believed,  by  the  general  tenor 
of  the  appeal,  that  claimant  seeks  to  invoke  the  act  of  February  15, 
1895,  which  extends  the  benefits  of  the  act  of  June  27,  1890,  to  mem- 
bers of  the  "Missouri  State  Militia  and  the  Provisional  Missouri 
Militia." 

Claimant  was  a  member  of  Capt.  Thomas  J.  Babcock's  Company  A, 
of  the  Miller  County  Provisional  Enrolled  Missouri  Militia,  and  it  is 
necessary  at  the  outset,  to  note  the  sharp  line  of  distinction  to  be  drawn 
between  what  were  known  as  Provisional  Raiments  of  Enrolled  Mis- 
souri Militia,  and  Provisional  Companies  of  Enrolled  Missouri  Militia'. 
The  provisional  regiments  were  made  up  as  a  "picked  force"  from  the 
Enrolled  Missouri  Militia,  and  were  organized  by  the  State  of  Missouri 
as  early  as  February,  1863,  and  they  were  for  continuous  active  service 
so  long  as  the  emergency  existed.  Members  of  these  provisional  regi- 
ments are  the  ones  referred  to  in  section  4722,  Revised  Statutes,  and  are 
also  included  in  the  provisions  of  the  act  of  February  15, 1895;  but  the 
provisional  companies  were  entirely  different  organizations.  These 
companies  did  not  come  into  existence  until  June,  1864,  and  were  purely 
State  organizations,  raised  under  General  Order  No.  107,  from  State 
military  headquarters  to  meet  "the  ends  of  local  defense;"  they  were 
called  out  for  local  purposes  and  temporary  service,  and  are  clearly  dis- 
tinguished from  the  regiments  which  were  for  permanent  and  general 
service.  The  record  shows  that  the  company  to  which  claimant  was 
attached  was  "put  on  active  duty"  by  John  B.  Gray,  the  adjutant-gen- 
eral of  the  State,  on  August  23,  1864,  and  it  was  relieved  from  such 
active  service  on  December  23,  1864,  by  Colonel  Zevely,  a  State  officer 
of  the  Enrolled  Missouri  Militia.  The  company  does  not  appear  to 
have  ever  done  any  Federal  service,  was  never  mustered  into  the  Fed- 
eral service,  was  never  under  orders  of  any  Federal  officer,  and  was 
never  recognized  by  any  Federal  authority.  It  was  solely  a  State 
organization  for  State  purposes,  and  when  relieved  from  active  duty,  its 
arms,  ammunition,  accoutrements,  camp  and  garrison  equipments,  were 
turned  over  to  the  ordnance  officer  and  quartermaster  of  the  State 
troops.  The  similarity  of  names,  and  the  neglect  to  use  a  sufficient 
nomenclature  in  distinguishing  the  provisional  regiments  from  the 
provisional  companies,  easily  leads  to  error,  unless  the  detailed  and 
correct  record  of  a  claimant's  organization  is  obtained.  In  the  appeal 
herein,  claimant  cites,  in  corroboration  of  his  contention,  the  cases  of 
Richard  C.  Starling  and  James  M.  Gartin,  men  who  were  members  of 
claimant's  company,  both  of  whom  it  appears  are  drawing  pension  on 
account  of  such  service,  the  Treasury  Department  having  reported  both 
of  them  as  members  of  the  Ninth  Regiment,  Provisional  Enrolled  Mis- 
souri Militia.    It  now  appears,  by  a  corrected  report  from  the  Treasury 
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Department,  that  Starling  and  Gartin  were  not  members  of  any  pro- 
visional Fogiment  of  Enrolled  Missonri  Militia  such  as  is  hereinbefore 
described,  but  that  they  were  members  of  the  same  organization  as 
claimant  herein.  It  is  not  in  evidence  as  to  whether  this  company  was 
ever  a  component  part  of  a  regiment,  but  such  a  fact  is  immaterial. 
The  company  came  into  existence  by  virtue  of  General  Order  No.  107, 
emanating  from  the  adjutant-general  of  the  State  of  Missouri,  for  local 
defense  and  purely  State  purposes  and  was  never,  as  &r  as  the  evidence 
shows,  under  federal  authority.  By  reason  of  the  foregoing,  I  hold  that 
members  of  companies  formed  by  reason  of  said  General  Order  No.  107, 
and  not  having  been  in  the  military  service  of  the  United  States  during 
the  war  of  the  rebellion,  have  no  pensionable  status  under  the  act  of 
June  27, 1890,  and  you  will,  therefore,  readjudicate  the  claims  of  James 
M.  Gartin,  and  Richard  C.  Starling,  in  so  far  as  they  are  not  upon  the 
pension  rolls  by  reason  of  service  in  "Company  A,  Ninth  Provisional 
Enrolled  Missouri  Militia,"  according  to  law. 

The  question  of  the  pensionable  status  of  members  of  various  State 
militia,  and  State  military  organizations,  has  been  frequently  before  the 
Department,  and  it  is  believed  that  a  brief  setting  forth  of  certain  prin- 
eiples  and  a  citation  of  cases,  in  connection  with  such  claims,  will  prove 
beneficial,  in  order  that  a  proper  understanding  of  the  laws  applicable 
to  such  cases  may  be  had;  not  only  as  regards  those  individuals  who 
were  members  of  Missouri  organizations,  but  also  members  of  militia 
or  military  organizations  of  other  States  as  well. 

The  first  and  third  subdivisions  of  section  4693  of  the  Revised 
Statutes  bestow  a  pensionable  status  upon  certain  classes  of  soldiers 
and  individuals  whose  military  service  may  be  termed  to  have  been  an 
irregular  service,  and  the  following  is  directed  to  the  pensionable  status, 
as  to  service  only,  of  such  classes  of  soldiers,  as  are  embraced  in  the  said 
subdivisions  of  such  sections. 

The  first  subdivision  bestows  a  pensionable  status  upon — 

Any  enlisted  man,  however  employed  in  the  military  or  naval  service  of  the  United 
States,  or  in  its  Marine  Corps,  whether  regnlarly  mustered  or  not. 

Under  this  subdivision  so  far  as  State  militia  or  State  military  organi- 
zations are  concerned  is  embraced  any  soldier  whose  organization  was 

j  (although  not  a  part  of  the  regular  or  volunteer  army)  called  into  the 

j  Federal  service. 

The  authority  to  provide  for  calling  the  militia  or  military  organiza- 
tions of  a  State  into  the  Federal  service  is  vested,  by  the  Constitution, 
in  Congress.     (Article  I,  Section  7,  Fifteenth   Enumerated   Power.) 

'  Congress  has  provided  for  the  execution  of  this  power  in  what  is  known 

as  section  1642,  Revised  Statutes,  which  is  virtually  a  re-enactment  of 
the  act  of  February  28, 1795.  This  statute  has  been  construed  by  the 
Supreme  Court  of  the  United  States,  in  Martin  v.  Mott  (12  Wheaton,  19), 
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in  which  opinion  it  wasiooncluded,  the  entire  court  concurring,  that  the 
authority  to  call  into  the  Federal  service,  military  organizations  of  a 
State,  has  been  by  Congress  vested  in  and  delegated  to  the  President  of 
the  United  States. 

Provided  then  that  said  militia  or  military  organization  was  called 
into  service  by  the  President,  said  organization  was  then  part  of  the 
Federal  army,  and  the  soldier  who  was  a  member  of  such  organization, 
is  entitled  to  the  same  benefits  of  the  pension  laws  as  those  who  were 
regularly  mustered. 

Subdivision  3  of  said  section  bestows,  first,  a  pensionable  status 
npon — 

any  person,  not  an  enlisted  soldier  in  the  army,  serving  for  the  time  being  as  a  member 
of  the  militia  of  any  State,  under  orders  of  an  officer  of  the  United  States ; — 

and,  second,  it  bestows  a  pensionable  status  upon  any  person  who — 

volanteered  for  the  time  being  to  serve  with  any  regularly  organized  military  or  naval 
force  of  the  United  States  or  who  otherwise  volanteered  and  rendered  service  in  any 
engagement  with  rebels  or  Indians,  disabled  in  oonseqnence  of  wonnds  or  injuries 
received  in  the  line  of  duty  in  such  temporary  service. 

A  limitation,  however,  is  put  upon  both  classes  of  those  claiming 
under  subdivision  3,  which  limitation  cuts  off  the  pensionable  status 
unless  said  person  received  a — 

disability  from  wounds  or  injuries  received  in  battle  with  rebels  or  Indians  while  tem- 
porarily rendering  service — 

and  that  no  claim  of  the  aforesaid  persons — 

shall  be  valid  unless  prosecuted  to  a  successful  issue  prior  to  the  4th  day  of  July,  1874. 

It  is  readily  seen  by  the  above  that  there  are  two  classes  embraced 
under  subdivision  3.  The  first  class  covers  those  who  were  militiamen, 
and  the  second  class  those  who  rendered  personal  service,  independent 
of  the  fact  that  they  were  members  of  any  military  organization.  It 
therefore  follows,  that  in  adjudicating  claims  of  militiamen  who  claim 
under  either  subdivision,  by  reason  of  their  being  members  of  certain 
Organizations,  it  is  necessary  in  order  to  establish  a  pensionable  status, 
that  the  claimant's  military  organization  must  have  been  legally  placed 
or  served  nnder  the  direct  authority  of  an  officer  of  the  United  States; 
and  further,  the  limitations  in  subdivision  3  covers  all  who  claim  under 
said  subdivision,  whether  they  claim  by  reason  of  being  members  of 
militia,  or  by  reason  of  individual  service. 

There  are  further  certain  classes  of  individuals  (Missouri  State 
organizations),  which  have  been  made  the  subject  of  special  Congres- 
sional legislation,  as  shown  by  section  4722  of  the  Revised  Statutes. 
The  status  of  these  classes  will  be  discussed  later  in  this  opinion. 

The  test  then  to  be  applied,  when  one  claims  pension  under  the  gen- 
<*ral  law  by  reason  of  the  fact  that  he  was  a  member  of  a  State  militia. 
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is  two  fold.  First,  was  the  militia  of  which  he  was  a  member,  called 
into  service  by  the  President  of  the  United  States?  If  so  the  claimant 
has  a^pensionable  status  under  subdivision  1,  section  4693  of  the  Revised 
Statutes;  and  second ,  if  the  above  is  answered  in  the  negative,  the  test 
is,  was  the  militia  of  which  he  was^a  member,  acting  under  orders  of 
an  officer  of  the  United  States  during  the  time  at  which  he  alleges  incur- 
rence of  wound  or  injury?  If  this  is  proved  in  the  affirmative,  claim- 
ant has  a  pensionable  status  as  a  member  of  class  1,  subdivision  3. 
section  4693  of  the  Revised  Statutes.  But  it  is  to  be  specially  noted 
that  no  claimant  has  a  pensionable  status  under  either  class  of  subdi- 
vision 3  unless  he  has  incurred  a  wound  or  injury  in  battle  with  rebels 
or  Indians  and  that,  furthermore,  the  claim  must  be  prosecuted  to  a 
successful  issue  prior  to  July  4,  1874. 

Applying  the  above  tests,  opinions  have  been  rendered  regarding  the 
status  of  certain  military  organizations,  falling  under  section  4693,  to 
which  reference  is  hereby  made  as  follows: 

Subdivision  /,  Section  ^693,  Revised  Statutes. 

Militia  called  out  and  mustered  into  service  under  the  President's 
proclamation  of  April  15, 1861,  and  who  may  be  disabled  in  the  service, 
are  entitled  to  pension  benefits  of  the  second  section  of  the  act  of 
August  2,  1813.     (Atty.  Gen.  Bates,  10  Op.,  197.) 

Sixth  Regiment  of  Delaware  Volunteers  was  mustered  into  the  service 
of  the  Federal  Grovernment  and  members  of  said  regiment  have  pen- 
sionable status  under  the  general  law.  Dicta  in  Sarah  A.  Kersey 
(Asst.  Sec.  Bussey,  6  P.  D.,  p.  1). 

Company  A,  Indiana  Legion,  was  never  in  the  service  of  the  Federal 
Government.  Widow  of  G.  W.  Devine  (Asst.  Sec.  Reynolds,  112  L.  B., 
461). 

Company  B,  North  Cumberland  Battalion,  Kentucky  State  Guards, 
was  never  in  the  Federal  service.  Robert  Baldwin  (Asst.  Sec.  Rey- 
nolds, 114  L.  B.,  225^). 

Company  F,  Sixty-fifth  Kentucky  Enrolled  Militia  was  never  in  Fed- 
eral service.     Jonathan  Stanboy  (Asst.  Sec.  Reynolds,  113  L.  B.,  96). 

Company  H,  Fifty-eighth  Pennsylvania  Militia,  was  called  into  ser- 
vice by  the  President  of  the  United  States,  and  members  thereof  have 
pensionable  status  under  the  first  subdivision  of  section  4693,  ReviBed 
Statutes.    B.  F.  Beazel  (Asst.  Sec.  Bussey,  5  P.  D.  384). 

Forty-seventh  Regiment,  Pennsylvania  Militia  Volunteers,  was  called 
into  service  by  the  President  of  the  United  States,  and  members  of  it 
are  within  the  first  subdivision  of  section  4693,  Revised  Statutes.  Ran- 
dolph M.  Manly  (Asst.  Sec.  Bussey,  5  P.  D.,  295). 

Colonel  McLane's  Erie  Regiment,  Pennsylvania  Militia,  was  solely  a 
State  organization  and  was  never  in  the  Federal  service,  never  did  any 
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service  for  the  Federal  Government  and  members  thereof  have  no  pen- 
sionable status.    A.  J.  Wolverton  (Asst.  Sec.  Reynolds,  110  L.  B.,  487). 

Tenth  Pennsylvania  Reserves  was  called  into  service  by  the  President, 
and  members  thereof  have  pensionable  status  within  subdivision  1, 
section  4693,  Revised  Statutes.  William  G.  Triece  (Asst.  Sec.  Reynolds, 
7  P.  D.,  86). 

Forty-second  Pennsylvania  Volunteers  was  in  the  service  of  the 
Federal  Government  for  a  period  subsequent  to  July  13,  1863.  Samuel 
M.  Qring  (Asst.  Sec.  Bussey,  62  L.  B.,  188). 

According  to  the  report  of  the  War  Department  there  are  no  rolls  of 
this  organization  (Third  Quartermaster  Volunteers)  on  file,  and  the 
forces  were  held  by  that  Department  to  have  been  not  a  part  of  the 
volunteer  army  because  never  mustered  into  the  United  States  service. 
A  member  of  said  organization  is,  therefore,  not  pensionable  under  the 
third  paragraph  of  section  4693,  Revised  Statutes,  or  under  the  act  of 
June  27,  1890.  Widow  of  J.  C.  Rambo  (Asst.  Sec.  Reynolds,  111 
L.  B.,  68). 

[Note — In  this  decision  the  holding  appears  to  be  npon  the  technical  ground  that 
soldier  was  never  mustered  into  the  Federal  service,  but  the  facts,  set  out  in  the  opinion, 
show  that  claimant  should  have  been  rejected  on  the  ground  that  said  organization  was 
an  irregular  one,  was  never  a  part  of  the  Federal  army,  and  that  the  issue  as  to  whether 
or  not  said  military  organization  was  a  part  of  the  Federal  army  can  not  be  proved  by 
ex  parte  evidence  UDsnpp  rted  by  a  record  of  some  kind.] 

Subdivisions  I  and  Sy  Section  ^693^  Revised  Statutes, 

The  existence  of  a  State  military  organization  and  the  fact  that  said 
organization  was  in  the  Federal  service,  can  not  be  proved  by  ex  parte 
affidavits  unsupported  by  a  record  of  any  kind.  Louisa  S.  Xorris  (5 
P.  B.,  42,  overniled);  Alvin  West  (Asst.  Sec.  Reynolds,  7  P.  D.,  74); 
Widow  of  John  Riling  (ibid,  122  L.  B.,  184). 

Captain  Dickey's  Company  of  Alabama  Volunteer  Scouts  and  Guides, 
was  an  irregular  oi^anization  which  was  hired  for  a  certain  length  of 
time  by  General  Thomas,  at  an  agreed  price  per  diem.  They  were 
never  a  part  of  the  Federal  army  and  the  act  of  March  3,  1869,  pro- 
vided for  their  pay  but  did  not  confer  a  pensionable  status  upon  mem- 
bers of  that  organization.  Marion  Berry  (Asst.  Sec.  Reynolds,  113 
L.  B.,  339);  James  West  (Asst.  Sec.  Reynolds,  126  L.  B.,  214);  M.  R. 
Latham  (Asst.  Sec.  Reynolds,  148  L.  B.,  403. 

Captain  Springfield's  Company  Independent  Scouts  and  Guides  was 
never  in  the  Federal  service  and  have  no  pensionable  status.  Widow 
of  H.  B.  Springfield  (Asst.  Sec.  Reynolds,  116  L.  B.,  457). 

Members  of  Company  F,  Third  Kansas  Volunteer  Militia,  whether 
called  into  service  by  Gen.  S.  R.  Curtis,  or  by  the  governor  of  Kansas, 
have  no  pensionable  status  under  either  subdivision  1  or  class  1-,  of  sub- 
division 3,  section  4693,  Revised  Statutes.  John  Godfrey  (Asst.  Sec. 
Reynolds,  7  P.  D.,  461). 
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Company  F,  Twenty-third  Kansas  Militia  was  never  in  the  Federal 
service  and  members  thereof  have  no  title.  Charles  Morasch  (Aset. 
Sec.  Reynolds,  121  L.  B.,  51). 

Company  B,  Nineteenth  Kansas  Militia,  was  never  in  the  Federal 
service  and  members  thereof  have  no  pensionable  statns.  James 
Richardson  (Asst.  Sec.  Reynolds,  121  L.  B.,  159). 

Company  F,  Second  Kansas  Militia,  was  never  in  the  Federal  service 
and  members  thereof  have  no  pensionable  status.  Dennis  Moriarity 
(Asst.  Sec.  Reynolds,  131  L.  B.,  112). 

Fifth  Kansas  State  Militia  was  never  in  the  Federal  service  and  mem- 
bers thereof  have  no  pensionable  status.  Almira  Boyer  (Asst.  Sec. 
Reynolds,  120  L.  B.,  310). 

Sandy  Valley  Battalion,  Kentucky  Cavalry  Guards,  was  never  in  the 
Federal  service  and  members  thereof  have  no  pensionable  status. 
James  O'Brien  (Asst.  Sec.  Reynolds,  122  L.  B.,  192). 

Hall's  Gap  Battalion,  Kentucky  State  Troops,  was  never  in  the  Fed- 
eral service  and  members  thereof  have  no  pensionable  status.  William 
Walls  (Asst.  Sec.  Reynolds,  118  L.  B.,  65,  and  John  W.  Short,  ibid,  128 
L.  B.,  247). 

Members  of  the  South  Cumberland  Battalion,  Kentucky  State  Guards, 
have  no  pensionable  status  under  subdivision  1  or  3  of  section  4693, 
Revised  Statutes.    Alvin  West  (Asst.  Sec.  Reynolds,  131  L.  B.  234). 

Company  E,  Mercer  County,  Kentucky,  Infantry,  was  never  in  the 
Federal  service  and  members  thereof  have  no  pensionable  status.  J.  C. 
Donovan  (Asst.  Sec.  Reynolds,  131  L.  B.,  234). 

Seventeenth  Regiment  Green  River  Battalion, Kentucky  State  Guards, 
was  never  in  the  Federal  service  and  members  thereof  have  no  pensicm- 
able  status.    Joseph  P.  Mills  (Asst.  Sec.  Reynolds,  120  L.  B.,  217). 

Green  River  Battalion,  Kentucky  Troops,  was  never  in  the  Federal 
service  and  members  thereof  have  no  pensionable  status.  Marcus  Tay- 
lor (Asst.  Sec.  Bussey,  51  L.  B.,  177). 

The  act  of  April  12,  1871,  denies  a  pensionable  status  to  members  of 
Company  A,  Kansas  City  Station  Guards,  Missouri  Militia.  Thomas 
Smith  (Asst.  Sec.  Reynolds,  132  L.  B.,  371). 

Neither  the  One  hundred  and  sixty-seventh  West  Virginia  Militia 
nor  Captain  Damron's  West  Virginia  Scouts,  was  ever  in  the  Federal 
service  and  members  thereof  have  no  pensionable  status.  Jesse  Jarrel 
(Asst.  Sec.  Reynolds,  111  L.  B.,  365). 

Subdivision  3,  Section  ^698^  Revised  Staiutes, 

Widows  and  minors  claim  (State  Militia  Volunteers)  are  under  the 
time  limitation  in  the  third  subdivision  of  section  4693,  Revised  Statutes. 
Minors  of  Pharaoh  B.  Long  (Asst.  Sec.  Bussey,  4  P.  D.,  22). 

Claims  of  State  miUtiamen  must  be  prosecuted  to  sucoessiul  issue 
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prior  to  July  4,  1874.     A.  T.  Sell  (Aest.  Sec.  Hawkins,  1  P.  D.,  103). 
Maria  C.  Worthington  ( Asst.  Sec.  Bussey,  5  P.  D.,  203). 

Members  and  widows  of  members  of  the  State  militia  are  not  entitled 
to  pension  unless  such  member  was  wounded  in  battle.  This  case  is 
governed  by  section  9  of  the  act  of  July  4,  1864,  and  the  act  of  March 
25,  1862,  has  no  application.  Martha  A.  Foster  (Sec.  Cox,  6.  L.  B.  P., 
519). 

As  to  the  status  of  the  Missouri  State  organizations. 

There  were  in  the  State  of  Missouri,  from  the  outbreak  up  to  the  end 
of  the  late  civil  war,  different  bodies  of  men  organized  for  military  pur- 
poses under  various  conditions  and  circumstances — the  purposes  for 
which  they  were  organized  varying  greatly.  These  organizations  were  : 
The  Three  Months  Volunteers,  the  Six  Months  Militia,  the  Missouri 
State  Militia,  the  Enrolled  Missouri  Militia,  the  Missouri  Home  Guards, 
the  Provisional  Regiments  of  Enrolled  Missouri  Militia,  and  the  Pro- 
visional Companies  of  Enrolled  Missouri  Militia. 

When  President  Lincoln,  on  April  15,  1861,  issued  his  proclamation 
calling  for  75,000  men,  the  State  Government  of  Missouri  refused, 
through  Governor  Jackson,  to  furnish  its  quota,  said  Government,  at 
the  time,  being  in  sympathy  with  the  secession  cause.  Accordingly, 
on  April  30,  1861,  Captain  Lyon,  in  command  of  the  St.  Louis  arsenal, 
was  authorized  by  the  President — said  authorization  being  conveyed 
through  proper  channels — to  enroll  and  equip  not  more  than  10,000 
men  for  the  purpose  of  maintaining  Federal  authority.  Under  this 
order  there  were  some  ten  regiments  formed  which,  at  the  time,  were 
called  Three  Months  Volunteers.  These  regiments,  upon  the  comple- 
tion of  their  organization,  were  mustered  into  the  United  States  service 
and  became  thereby  a  part  of  the  Federal  army,  and  the  members 
thereof  have  consequently  a  pensionable  status  under  subdivision  1 , 
section  4693,  Revised  Statutes. 

Later  on  the  said  State  government  was  overthrown,  a  provisional 
government  which  was  in  sympathy  with  the  Federal  Government  was 
formed,  and  said  government,  through  its  governor,  H.  R.  Gamble, 
issued  an  order,  dated  August  24,  1861,  the  terms  of  which  |3alled  for  a 
force  of  42,000  men  **  for  the  purpose  of  maintaining  the  power  of  the 
Federal  Government."  The  organizations  formed  under  this  order 
were  called  Six  Months  Militia  and  were  organized  wholly  for  the  pur- 
pose of  State  defense.  They  were  never  called  into  the  service  by  the 
President,  never  acted  under  orders  of  an  officer  of  the  United  States 
and,  consequently,  the  members  of  such  Six  Months  Militia  do  not  fall 
within  section  4693  of  the  Revised  Statutes. 

In  December,  1861,  a  military  force  was  organized  in  the  State  of 
Missouri,  under  authority  of  the  War  Department  of  the  United  States, 
which  force  was  known  as  the  Missouri  State  Militia.     There  were  in 
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these  organizatlonB  from  10,000  to  13,000  men.  They  were  all  enlisted 
and  regularly  mustered  into  the  Federal  service,  and  have,  therefore. 
title  under  subdivision  1,  section  4693,  Revised  Statutes. 

In  July,  1862,  the  governor  of  Missouri  called  into  the  service  of  his 
State,  all  arms-bearing  citizens  subject  to  military  duty.  This  was  done 
by  virtue  of  special  order  101,  and  all  organizations  formed  under  said 
order  were  known  as  the  Enrolled  Missouri  Militia.  The  United  States 
Government  furnished  these  troops  with  subsistence  and  transportation. 
with  clothing,  camp  and  garrison  equipage  while  in  active  State  service. 
They  were,  however,  never  called  into  the  service  of  the  United  States 
by  the  President,  never  acted  under  orders  of  any  United  States  officer 
and,  consequently,  are  not  pensionable  under  any  existing  law. 

During  the  year  1861,  there  were  a  large  number  of  military  organi- 
zations in  the  State  of  Missouri,  known  as  the  Missouri  Home  Guards. 
These  organizations  were  not  reorganized  as  militia,  were  never  ordered 
or  accepted  into  the  Federal  service  by  the  President,  but  they  per- 
formed military  service  in  Missouri  during  the  summer  and  fall  of  1861, 
under  the  orders  of  officers  of  the  United  States,  which  service  waa  of 
notable  benefit  to  the  Federal  Government.  By  reason  of  such  service 
an  act  was  passed  on  March  25,  1862,  which  provided  for  pay,  bounty 
and  pension  to  all  members  of  such  organizations.  On  July  12,  1862. 
however,  payment  was  suspended  under  this  act  and  a  commission  wb^ 
created  which  was  appointed  on  March  18, 1863,  and  is  now  known  by 
the  name  of  its  chairman,  as  the  Hawkins  Taylor  C!ommission.  To  this 
commission  was  delegated  the  duty  to  examine  and  report  upon  all 
claims  presented  by  persons  under  the  act  of  March  25,  1862.  This 
commission  reported  that  the  Missouri  Home  Guards  were  divided  into 
two  classes,  the  first  of  which  was  composed  of  companies  organized 
for  the  protection  of  their  respective  neighborhoods.  The  commission 
stated  that  the  claims  of  this  class  did  not  come  under  either  the  act  of 
March  25,  1862,  or  the  act  creating  the  Commission.  The  members  of 
class  1  are,  therefore,  held  as  nonpensionable.  Class  2,  however,  was 
made  up  of  all  organizations  which  were  regularly  called  out  and  which 
actually  served  in  the  field  under  authority  from  the  Federal  Grovem- 
ment.  Members  of  class  2  are,  therefore,  hel^  to  be  within  the  general 
law. 

The  decision  of  the  Hawkins  Taylor  Commission,  which  is  based 
upon  its  records,  is  held  to  be  final  so  far  as  actual  service  and  length 
of  service  is  concerned,  and  in  the  Missouri  Home  Guards  claims,  where 
service  is  not  shown  either  by  the  records  of  the  Adjutant-General  of 
the  United  States  or  by  the  report  of  the  Hawkins  Taylor  Commission, 
members  of  such  organizations  have  no  pensionable  status. 

By  virtue  of  a  circular  letter  from  the  Missouri  State  authorities, 
dated  Februarys,  1863,  the  Provisional  Regiments  of  Enrolled  Missouri 
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Militia  were  formed.  These  regiments  were  made  up  of  a  picked  force 
from  the  Enrolled  Missouri  Militia.  They  were  formed  for  continuous, 
active  service  so  long  as  the  emergency  existed,  and  the  act  of  March  3, 
1873,  was  passed  whereby  the  benefits  of  the  general  law  were  extended 
to  these  organizations.  The  provisions  of  said  act  have  been  incor- 
porated in  the  Revised  Statutes  in  section  4722,  and  this  section  governs 
the  pensionable  status  of  members  of  the  Provisional  Regiments  of 
Enrolled  Missouri  Militia. 

There  were  organized  in  June,  1864,  military  bodies  which  came  into 
existence  by  virtue  of  General  Order  107,  which  order  emanated  from 
the  adjutant-general  of  the  State,  the  object  of  which,  it  appears,  was 
to  provide  military  bodies  for  State  defense.  These  provisional  com- 
panies were  solely  state  organizations  and  were  organized  for  State  pur- 
poses, none  of  the  companies  appearing  to  have  ever  done  any  Federal 
service.  They  were  never  mustered  into  the  Federal  service  and  were 
never  recognized  by  Federal  authorities.  When  relieved  from  duty, 
their  arms,  ammunitions  and  accoutrements  were  turned  over  to  the 
State.  Members  of  these  organizations  therefore,  are  not  entitled  to 
pension  under  any  law. 

It  may  be  stated  then  as  conclusions  based  upon  the  foregoing : 

The  Three  Months  Volunteers  are  pensionable  under  the  first  subdi- 
vision of  section  4693  of  the  Revised  Statutes. 

The  Six  Months  Militia  are  not  pensionable  under  any  existing  law. 

Company  A,  Kimball's  Six  Months  Militia,  Missouri,  was  never  in 
the  Federal  service.  Joseph  Kennedy  (Asst.  Sec.  Reynolds,  188  L.  B., 
97);  Thomas  Haladay  (Asst.  Sec.  Bussey,  5  P.  D.,  413). 

Company  A,  Mercer  County  Battalion,  Six  Months  Missouri  Militia, 
was  never  in  the  Federal  service,  and  the  act  of  February  15,  1896, 
does  not  apply  to  said  organization.  James  Vanderpobl  (Asst.  Sec. 
Reynolds,  188,  L.  B.,  482). 

The  Missouri  State  Militia  are  pensionable  under  the  first  subdivision 
of  section  4693,  Revised  Statutes. 

The  Enrolled  Missouri  Militia  are  not  pensionable  under  any  exist- 
ing law. 

Company  A,  Mercer  County  Battalion,  Missouri  Militia,  was  never  in 
the  Federal  service.     E.  A.  Hunt  (Asst.  Sec.  Reynolds,  183  L.  B.,  441). 

Members  of  the  Enrolled  Missouri  Militia  have  no  pensionable  status 
under  the  general  law,  or  the  act  of  June  27,  1890.  James  H.  Motley 
(Asst.  Sec.  Reynolds,  111  L.  B.,  63);  G.  H.  Daniel  (ibid,  112  L.  B., 
459),  and  John  Schaifer  (ibid,  122  L.  B.,  167). 

A  member  of  Company  I,  Soventy-first  Regiment,  Enrolled  Missouri 
Militia,  is  not  i>ensionable  under  the  first  paragraph  of  section  4693, 
Revised  Statutes,  not  being  enlisted  in  the  service  of  the  United  States, 
nor  under  the  third  paragraph  of  said  section,  unless  his  claim  was 
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prosecuted  to  a  successful  issue  prior  to  July  4,  1874,  not  under  section 
4722,  Revised  Statutes,  as  the  provisions  of  said  section  do  not  extend  to 
the  Enrolled  Missouri  Militia.  John  W.  Delany  (Sec.  Teller,  16  P.  D., 
o.  8.,  363). 

Soldier's  service  being  in  the  Eighty-seventh  Enrolled  Missouri  Mili- 
tia, which  was  not  in  the  service  of  the  United  States,  a  claim  for  pen- 
sion by  his  minor  children  is  not  valid  unless  prosecuted  to  a  sucoessfol 
issue  prior  to  July  4,  1874,  under  sections  4693  and  4702,  Revised 
Statutes.  Minors  of  Hamilton  S.  Wilson  (Asst.  Sec.  Hawkins,  2  P.  D., 
364). 

There  being  no  record  that  the  Thirty-fourth  Enrolled  Missouri  Mili- 
tia was  in  the  service  of  the  United  States,  and  claim  not  having  been 
prosecuted  to  a  successful  issue,  as  prescribed  by  section  4693,  Revised 
Statutes,  rejection  of  claim  was  proper.  Frank  W.  Toppmeyer  (Sec. 
Schurz,  6  P.  D.,  o.  s.,  407). 

The  provisions  of  the  ** joint  resolution  to  restore  the  status  of  the 
Missouri  militia  who  served  during  the  late  war"  do  not  extend  to  the 
Enrolled  Missouri  Militia  nor  to  the  provisional  companies  of  Missouri 
militia.     Widow  of  John  H.  Schuler  (Asst.  Sec.  Reynolds,  8  P.  D.,  462 1. 

Section  4722,  Revised  Statutes,  does  not  extend  the  benefits  of  the 
general  pension  laws  to  the  whole  of  the  Enrolled  Missouri  Militia,  but 
only  to  that  comparatively  small  portion  of  it  that  was  called  the  Pro- 
visional Missouri  Militia  or  the  Provisional  Enrolled  Missouri  Militia, 
and  to  them  only  under  the  circumstances  stated.  Said  section  does 
not  cover  service  in  Company  A,  Fifty-sixth  Regiment,  Enrolled  Mis- 
souri Militia ;  and  as  this  claim  was  not  filed  until  1882,  it  is  not  admis- 
sible under  the  third  paragraph  of  section  4693,  Revised  Statutes. 
Mary  A.  Seidenstein  (Sec.  Teller,  12  P.  D.,  o.  s.,  367). 

Members  of  class  1  of  the  Missouri  Home  Guards  are  not  pensionable 
under  the  first  subdivision,  section  4693,  Revised  Statutes. 

Neither  Major  Rapley^s  Battalion,  Company  A,  Missouri  Home 
Guards,  nor  Capt.  William  R.  Gregory's  Company  A,  Butler  County 
Home  Guards,  appears  of  record  by  the  Hawkins  Taylor  Commission 
report,  or  by  the  record  of  the  Adjutant-General  of  the  United  States 
and  members  thereof  have  no  pensionable  status.  Riley  Hutchinson 
(Asst.  Sec.  Reynolds,  126,  L.  B.,  237). 

Neither  the  Jackson  County  Home  Guards  nor  the  Weetport  Missouri 
State  Militia  appear  of  record  by  the  Hawkins  Taylor  Commission,  or 
the  Adjutant-General  of  the  United  States  Army ,  and  members  of  these 
organizations  have  no  pensionable  status.  Albert  Flacy  (Asst,  Sec. 
Reynolds,  121  L.  B.,  436). 

Members  of  class  2  of  the  Missouri  Home  Guards  are  pensionable 
under  the  first  subdivision,  section  4693,  Revised  Statutes. 
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Members  of  class  2,  Missouri  Home  Guards,  are  pensionable  under 
first  subdivision,  section  4693,  Revised  Statutes.  Messer  and  Morrison 
(Asst.  Sec.  Bussy,  6  P.  D.,  20).    . 

The  officers  and  members  of  the  German  Regiment,  Missouri  Home 
Guards,  their  widows  and  children,  are  entitled  to  pension.  Charles 
J.H.  Noach  (Sec.  Schurz,  7.  P.  B.,  o.  s.,  250). 

The  Provisional  Regiments  of  Enrolled  Missouri  Militia  are  pension- 
able under  the  first  subdivision,  section  4693,  Revised  Statutes. 

The  claim  of  a  member  of  a  provisional  regiment.  Enrolled  Missouri 
Militia,  comes  under  section  4722,  Revised  Statutes,  but  the  United 
States  is  not  charged  with  any  duty  in  regard  to  the  records  of  the 
military  forces  to  which  such  section  applies,  as  such  forces  were  within 
the  State  of  Missouri,  and  cooperating  with  the  United  States  forces; 
and  the  decision  in  James  H.  Carpenter,  concerning  the  records  of  the 
War  Department,  does  not  apply,  as  it  refers  only  to  those  organiza- 
tions which  were  accepted  into  the  service  of  the  United  States.  John 
C.  Hargraves  (Sec*  Kirkwood,  9  P.  D.,  o.  s.,  166). 

Provisional  Regiments,  Enrolled  Missouri  Militia,  are  pensionable 
under  section  4722,  Revised  Statutes.  Messer  and  Morrison  (Asst.  Sec. 
Bussey,  6  P.  P.,  20). 

The  provisional  companies  of  Enrolled  Missouri  Militia  were  com- 
panies organized  under  General  Order  107,  which  emanated  from  the 
governor  of  Missouri,  and  members  thereof  are  not  entitled  to  pension 
under  any  law. 

Capt.  CJook's  Company,  Boone  County  Provisional  Enrolled  Missouri 
Militia,  was  a  provisional  company  and  members  of  such  organization 
have  no  pensionable  status.  Thomas  Hudnel  (Asst.  Sec.  Reynolds,  118 
L.  B.,  488). 

It  may  be  stated  that  nothing  in  this  opinion  should  be  construed  as 
cutting  off  the  pensionable  status  of  any  individual  who  claims  by 
reason  of  individual  personal  service  under  subdivision  3,  section  4693, 
Revised  Statutes,  subject,  however,  to  the  limitations  therein  contained; 
and  that  the  report  of  the  Hawkins  Taylor  Commission  is  conclusive 
only  as  to  those  organizations  which  were  in  existence  at  the  time  the 
said  commission  closed  its  examination. 

But  little  need  be  said  as  to  applicability  of  the  act  of  June  27, 1890, 
to  members  of  the  diflFerent  State  militia  or  State  military  organizations. 
A  condition  precedent  for  pensionable  status  under  said  act,  is  90  days 
service  in  the  military  or  naval  forces  of  the  United  States,  and  an 
honorable  discharge  from  such  service.  It,  therefore,  follows,  that 
unless  a  soldier  was  in  the  military  or  naval  service  of  the  United 
States  (his  status  being  determined  by  subdivision  1,  or  class  1,  subdivis- 
ion 3  of  section  4693,  Revised  Statutes),  he  does  not  fall  within  the  pro- 
visions of  the  act  of  June  27,  1890;  and  in  many  of  the  decisions  cited 
p.  D. — VOL.  8 34 
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in  tluB  opinion  it  has  been  held  that  claimants  are  not  entitled  to  the 
benefits  of  said  act,  for  the  reason  that  they  were  never  in  the  military 
or  naval  service  of  the  United  States. 

By  joint  resolution  approved  February  15,  1895,  the  provisions  of 
the  act  of  June  27,  1890,  were  extended  to  "officers  and  privates  of  the 
Missouri  State  Militia  and  the  Provisional  Missouri  Militia,"  thus  vii^ 
tually  allowing  a  pensionable  status  under  the  act  of  June  27,  1890,  to 
those  individuals  who  were  pensionable  according  to  the  general  law 
under  section  4722,  Revised  Statutes. 

The  provisions  of  the  "joint  resolution  to  restore  the  status  of  the 
Missouri  militia  who  served  during  the  late  war"  do  not  extend  to  the 
Enrolled  Missouri  Militia  nor  to  the  provisional  companies  of  Missouri 
militia.     Widow  of  John  H.  Schuler  (Asst.  Sec.  Reynolds,  8  P.  D.,  462). 

It  may  be  further  stated  that  the  report  of  the  Hawkins  Taylor  Com- 
mission is  accepted  as  fmal,  under  the  act  of  June  27, 1890,  as  to  length 
of  service,  if  the  report  of  said  commission  shows  that  it  passed  upon 
that  question. 

The  Departmental  decisions  rendered  in  this  case  on  January  9,  1897. 
is  liereby  recalled  and  set  aside  and  the  within  substituted  therefor. 

The  action  appealed  from  is  affirmed. 


dischange-promotiox-act  of  june  87,  1890. 

Mary  Landfrit  (widow). 

A  discbarge  of  an  enlisted  roan  by  reason  of  bis  promot'on  to  a  bigber  rank  (lienteniiDt) 
is  not  a  discbarge  within  tbe  meaning  of  tbe  net  of  June  27, 1H90,  the  purpose  of  said 
discharge  is  not  to  terminate  bis  service  but  to  retain  bim  in  the  service  in  a  higher 
grade,  and  when  such  soldier  Avas,  after  bis  promotion,  dismissed  from  the  service 
by  sentence  of  a  conrt-martial  he  can  not  be  held  to  have  been  honorably  dischaxired. 

Assistant  Secretary  John   M,   Reynolds  to    tJie    Commissioner    of    Pensiong^ 

May  12,  1893, 

Herewith  are  returned  the  papers  in  claim  No.  509,006  of  Mary  Land- 
frit,  for  pension  under  the  act  of  June  27,  1890. 

Soldier,  Adam  Landfrit,  was  pensioned  under  the  general  pension  law 
at  $8  per  month,  on  account  of  rheumatism  and  resulting  disease  of 
heart,  and  on  March  28,  1891,  died  from  pneumonia. 

On  February  24,  1891,  he  had  filed  a  claim  under  the  act  of  June  27, 
1890,  and  after  his  death  the  widow  filed  her  claim  under  said  act. 
Both  of  these  claims  were  rejected  on  the  ground  that  said  Landfrit 
was  not  honorably  discharged  from  the  service,  but  dismissed  by  sen- 
tence of  court-martial. 


Digitized  by 


Google 


DECISIONS    RELATING   TO    PENSIONS.  531 

The  appeal  is  based  apon  the  contention  of  the  attorney,  that  the 
ground  of  rejection,  as  stated,  contains  a — 

Migstatement  of  fact  and  a  misinterpretation  of  the  law. 

It  is  contended  that  the  soldier  was  honorably  discharged  from  his 
**  first  service,"  after  a  period  of  service  of  more  than  90  days;  and  that 
"no  event  of  a  subsequent  service ''  bars  his  right,  or  that  of  his  widow, 
to  pension  under  said  act. 

The  act  of  June  27,  1890,  confers  the  right  to  pension,  under  certain 
specified  conditions,  upon  all  persons,  and  upon  the  widows  of  all  per- 
sons— 

Who  served  90  days  or  more  in  the  military  or  naval  service  of  the  United  States,  dur- 
ing the  late  war  of  the  rebellion,  and  who  have  been  honorably  discharged  therefrom. 

The  question  sought  to  be  raised  by  this  appeal  is,  whether  in  case  a 
soldier  has  rendered  two  or  more  separate  and  distinct  terms  of  service 
during  the  war  of  the  rebellion,  and  has  been  honorably  discharged 
from  the  first  term,  after  having  served  therein  more  than  90  days,  his 
honorable  discharge  from  this  first  service  entitles  him  or  his  widow  to 
the  benefits  of  this  act,  notwithstanding  that  he  was  dishonorably  dis- 
charged from  a  subsequent  service. 

This  soldier  enlisted  September  16, 1861,  and  served  as  a  noncommis- 
sioned officer,  first  sergeant  of  Company  B,  Fifth  Ohio  Cavalry,  until 
July  19,  1862,  when  he  was  discharged  by  reason  of  promotion  to 
second  lieutenant,  same  company  and  regiment.  Was  this  an  honor- 
able discharge  from  the  service,  within  the  meaning  of  said  act  of  June 
27,  1890?  If  so,  is  the  right  to  pension  defeated  by  the  soldier's  subse- 
quent dishonorable  discharge? 

As  to  the  first  question,  the  Department  is  of  the  opinion  that  a  dis- 
charge granted  a  soldier  by  reason  of  his  promotion  to  a  higher  rank  is 
not  a  discharge  from  the  service,  within  the  meaning  of  said  act  of  Con- 
gress. The  purpose  of  said  discharge  is  not  to  terminate  the  soldier's 
service,  but  to  retain  him  in  the  service  in  a  higher  rank.  The  dis- 
charge in  such  case  is  an  incident  of  the  promotion,  necessary  to  give 
it  effect.  In  fact  on  the  promotion  of  one  who  is  already  a  commis- 
sioned officer,  no  formal  discharge  is  granted.  Such  discharge  is  neces- 
sary only  in  case  of  promotion  of  an  enlisted  man  by  granting  him  a 
commission,  and  in  such  case  it  is  not  a  discharge  from  the  service. 

The  second  question,  as  above  stated,  has  heretofore  been  ruled  upon, 
notably  in  the  case  of  Susan  Colgin  (5  P.  D.,  127),  and  case  of  James 
CuUen  (6  P.  D.,  72).  In  these  cases  it  has  been  held  in  effect,  that  the 
honorable  discharge  required  to  give  title  to  pension  under  said  act  of 
Congress,  is  a  discharge  which  terminated,  finally,  the  period  of  his 
service,  "during  the  war  of  the  rebellion;''  and  that,  as  a  consequenco. 
the  failure  to  obtain  an  honorable  discharge  from  the  last  term  of 
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service  defeats  the  right  to  pension  under  said  act.  The  principle 
announced  in  these  cases  is  approved  and  adhered  to.  It  follows,  there- 
fore, that  the  rejection  of  the  invalid  and  widow's  claims,  in  this  case, 
in  conformity  with  the  cases  cited,  must  be  affirmed. 


i.ixe  of  duty- athletic  sports. 

Henry  Newman. 

This  claim  was  rejeoted  on  the  ground  that  the  aUeged  disability  was  received  by 
claimant  while  he  was  engaged  in  playing  a  game  of  base  ball,  not  in  the  line  of 
dnty.  Upon  the  report  of  the  War  Department  that  there  are  no  orders  directing 
soldiers  to  play  base  ball,  but  that  the  Department  enoonrages  athletic  sports  by 
enlisted  men  as  promoting  the  efficiency  of  the  men,  and  it  has  been  the  rule  to 
regard  injuries  received  by  the  officers  and  enlisted  men  while  engaged  in  such 
sports  in  camp  or  garrison  as  incurred  in  line  of  duty,  it  is  held  that  the  rejection 
on  the  ground,  alone,  that  said  disability  was  incuri*ed  while  playing  base  ball  was 
error,  and  the  case  is  remanded  for  further  investigation  as  to  the  circumstances 
uuder  which  such  disability  was  incurred,  and  further  adjudication. 

Assistant   Secretary  John    M.   Reynolds  to    the    Commissioner   of  Pensions, 

October  10,  1896. 

The  appellant  filed  a  claim  for  pension  under  the  general  law  on  the 
19th  day  of  August,  1896,  alleging  among  other  things  that  while  in 
service  and  line  of  duty  at  Fort  Buford,  N.  Dak.,  on  or  about  the  8th 
of  May,  1895,  he  sustained  a  fracture  of  left  knee  cap  while  exercising— 
playing  base  ball — and  that  as  a  result  he  can  not  walk  without  limp- 
ing, and  at  times  is  very  stiff. 

His  claim  was  rejected  October  26, 1895,  on  the  ground  that  claimant 
did  not  incur  the  alleged  fracture  of  the  left  knee  in  line  of  duty,  as 
he  was  playing  ball  at  the  time  for  his  own  amusement,  and  was  not 
engaged  in  the  performance  of  any  military  duty. 

From  said  action  an  appeal  was  taken  December  20,  1895,  the  cause 
of  rejection  being  assigned  as  error,  contending  that  he  was  required  to 
exercise  for  purpose  of  health,  and  that  when  the  base  balls  and  other 
equipments  for  exercise  were  distributed  to  the  men  they  were  shown 
a  written  order  that  the  performance  of  such  exercise  was  in  the  line  of 
duty. 

I  considered  the  appeal  and  on  the  9th  day  of  May,  1896,  held : 

That  the  evidence  is  not  deemed  sufficient  to  warrant  either  an  allowance  or  a  rejec- 
tion of  the  claim,  and  that  final  action  should  not  be  taken  until  the  circumstances  are 
definitely  ascertained  and  intelligently  set  forth. 

Your  Bureau  appears  to  have  taken  further  action  in  the  case,  June 
12,  1896,  as  follows : 
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Approved  for  rejection  on  the  gronnds  set  forth  in  former  action,  October  26,  1895, 
and  the  later  report  from  the  War  Department,  made  in  pursuance  of  decision  of  the 
Honorable  Assiatant  Secretary,  does  not  appear  to  farnish  canse  for  a  change  of  action. 
See  direction  of  the  Chief  of  the  Board  of  Ke>iew  attached. 

The  following  is  a  copy  of  a  slip  attached  to  the  face  brief,  as  referred 
to  in  the  action  of  rejection,  signed  by  the  Chief  of  the  Board  of  Review : 

The  Department  has  repeatedly  held  that  for  pensionable  pnrpoees  this  Bureau  and 
not  the  War  Department  is  the  judge  of  line  of  duty,  and  in  its  decisions  in  the  Helmer  and 
Harrison  cases  (vol.  7,  p.  376  and  97)  it  has  held  thai  a  soldier,  while  in  the  performance 
of  those  duties  which  the  law  requires  of  him  as  a  military  duty,  is  in  the  line  of  duty. 
We  find  from  the  recent  report  of  the  War  Department  that  there  are  neither  special 
nor  general  orders  directing  soldiers  to  play  base  ball,  but  that  athletic  sports  are 
encouraged  by  the  Department  as  promoting  the  efficiency  of  the  men. 

Ihe  qnestion  in  this  case  then  is  as  to  whether  or  not  the  engagement  of  soldier  at  the 
time  when  he  received  the  injury,  for  which  pension  is  claimed,  was  with  him  imperative 
or  optional.  The  War  Department  admits  that  there  are  no  orders  directing  soldiers  to 
play  base  ball,  but  that  it  encourages  such  sports.  It  is  clear,  therefore,  that  the  sol- 
dier had  the  free  choice  of  declining  to  take  part  in  a  game  of  ball,  an  amusement  which 
at  the  same  time  is  accompanied  with  hazard  and  danger  to  life  and  limb,  and  having 
participated  in  such  amusement  of  his  own  volition  and  not  by  direction  the  Govern- 
emment  is  not  liable  for  injuries  received  during  such  engagement  to  the  extent  of 
granting  him  a  pension.  The  former  practice  of  this  Bureau  to  pension  soldiers  for 
injuries  i-eceived  while  engaged  in  harmless  athletic  exercises  or  sport  has  been  expressly 
overruled  by  the  Department  in  the  Helmer  decision  (p.  377  and  380)  and  under  that 
case  this  decision  will  be  rejected  upon  gronnds  herein  indicated,  and  this  slip  should 
be  attached  to  the  face  brief. 

From  said  action  an  appeal  was  taken  July  6,  1896,  the  cause  of 
rejection  being  assigned  as  error,  contendiug  that  the  said  action  was 
summary  and  not  consistent  with  the  former  ruling  in  the  case,  as  he 
was  not  afforded  an  opportunity  to  prove  that  his  injury  of  knee  was 
incurred  while  in  line  of  duty. 

On  the  28th  of  May,  1896,  you  forwarded  the  following  communica- 
tion to  the  Adjutant-General  of  the  United  States  Army : 

Resi)ectfuUy  returned  to  the  Adjutant-CJeneral,  United  States  Army,  for  further  report 
as  to  incurrence  of  injury  resulting  in  fracture  of  left  knee  cap.  It  appears  from  the 
statement  of  claimant  that  his  injury  was  received  while  playing  base  ball,  in  which 
statement  he  is  supported  by  the  record.  In  similar  cases  it  has  been  held  by  this 
Bureau  the  playing  of  base  ball  was  an  exercise  in  which  soldiers  engaged  of  their  own 
free  will  and  for  their  own  recreation  and  that,  therefore,  injuries  incurred  while  so 
doing  were  not  to  be  considered  as  incurred  in  the  line  of  duty.  In  view,  however,  of 
the  record  which  shows  that  claimant  was  'Mn  the  line  of  duty"  at  the  time  of  the 
incurrence  of  the  injury,  I  will  thank  you  for  report  as  to  whether  or  not  claimant  was 
at  the  time  under  orders  to  engage  in  the  playing  of  base  l)all  or,  if  not  under  special 
orders,  whether  there  are  any  general  orders  issued  by  the  War  Department  which 
require  soldiers  to  play. 

The  following  being  the  reply  of  the  Adjutant-General : 

Respectfully  returned  to  the  Commissioner  of  Pensions.  Special  orders  are  never- 
iasued  directing  soldiers  to  play  base  ball,  nor  are  there  any  general  orders  on  the  sub- 
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ject,  but  athletic  sports  by  enlisted  men  are  encouraged  by  the  Department  as  promot- 
ing the  efficiency  of  the  men,  and  it  has  been  the  rnle  of  the  Sui^geon-General,  ooocnrred 
in  by  the  Department,  to  regard  injuries  received  by  officers  and  enlisted  men  ^hile 
engaged  in  athletic  sports  in  camp  or  garrison  as  incurred  in  line  of  duty.  See  circular  4^ 
Surgeon-General's  Office,  July  28,  1885,  and  paragraph  30,  circular,  Sui^geon-Generar* 
Office,  May  11,  1893. 

It  would  also  appear  that  such  was  the  ruling  of  the  Pension  Office  as  per  ruling  73, 
United  States  Pension  Office,  dated  April  30,  1882. 

Circular  4,  referred  to  in  the  above  communication,  reads  as  follows : 

Injuries  received  by  officers  and  enlisted  men  while  eugiiged  in  athletic  sports,  prop- 
erly indulged  in  by  them  while  in  camp  or  garrison,  are  to  be  regarded  as  incurred  in 
the  line  of  duty,  provided  ordinary  care  and  prudence  were  exercised,  and  that  the 
games  indulged  in  were  not  of  an  unfriendly  nature  nor  in  pursuance  of  any  wager. 

Paragraph  30,  of  the  circular  of  the  Surgeon-GeneraPs  Office,  May  9, 
1893,  is  as  follows: 

When  a  medical  officer  expresses  the  opinion  that  an  injury  occurring  during  athletic 
sports,  properly  indulged  in,  was  received  in  the  line  of  duty,  the  opinion  is  accepted  by 
this  Office  as  satisfactory  and  final. 

In  Helmer's  appeal  (7  P.  D.,  379)  the  following  opinion  of  Attorney- 
General  Caleb  Cushing  is  quoted  as  establishing  the  law  in  regard  to  the 
subject  of  line  of  duty. 

Every  person  who  enters  the  military  service  of  the  country — officer,  soldier,  sailor, 
or  marine — takes  upon  himself  certain  moral  or  legal  engagements  of  duty,  which  con- 
stitute his  official  or  professional  obligations.  While  in  the  performance  of  those  things 
which  the  law  requires  of  him  as  military  duty,  he  is  in  the  line  of  his  duty.  In  addi- 
tion to  this,  a  soldier  or  sailor,  like  any  other  man,  has  the  physical  faculty  of  doing 
many  things  which  are  in  violation  of  duties,  either  general  or  special,  and  in  doing 
these  things  he  is  not  acting  in  the  line  of  his  doty.  Around  all  these  acts  of  the  sol- 
dier or  sailor,  which  are  official  in  their  nature,  the  pension  lawdraw^  a  legislative  line, 
and  then  they  say  to  the  soldier  or  sailor:  If  while  performing  these  acta  which  are 
within  that  line,  you  thereby  incur  disability,  or  death,  you  or  yonr  widow  or  children, 
as  the  case  may  be,  shall  receive  a  pension  or  other  allowance,  but  not  if  the  disability 
or  death  arises  from  acts  performed  outside  of  that  line,  that  is,  absolutely  disoonnected 
from  and  wholly  independent  of  the  performance  of  duty.  Was  the  cause  of  disability 
or  of  death  a  cause  within  the  line  of  duty  or  outside  of  it  ?  Was  that  cause  appertain- 
ing to,  dependent  upon,  or  otherwise  necessarily  and  essentially  connected  with  duty 
within  the  line,  or  was  it  unappurtenant,  independent,  and  not  of  neoesFary  and  essen- 
tial connection?  That,  in  my  judgment,  is  the  true  test  criterion  of  that  class  of  pen- 
sion cases  under  consideration. 

I  do  not  see  wherein  the  facts  of  this  case,  as  they  appear  from  the 
record  (the  record  being  used  merely  as  evidence),  show  that  the  sol- 
dier was  not  in  the  line  of  his  duty. 

It  is  true  that  there  was  no  general  or  specific  order  issued  by  the  War 
Department,  directing  the  soldiers  to  play  base  ball,  but  the  Adjutants 
General  says  that — 

Athletic  sports  by  enlisted  men  are  encouraged  by  the  Department  as  promoting  the 
efficiency  of  the  men,  and  it  has  been  the  ruling  of  the  Surgeon-General,  concurred  in 
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by  the  Department,  to  regard  injuries  received  by  officers  and  enlisted  men  while 
engaged  in  athletic  sports  in  camp  and  garrison  as  incurred  in  line  of  duty. 

The  soldier  was  not  disobeying  any  order  or  command  of  the  army 
while  engaged  in  the  game  of  base  ball  which  resulted  in  his  injury, 
but  upon  the  other  hand  was  performing  an  exercise  calculated  to 
strengthen  his  body  and  make  him  a  more  efficient  soldier.  Surely  an 
exercise  of  that  kind,  when  properly  indulged  in,  was  appurtenant  to 
his  line  of  duty,  although  not  compelled  in  its  performance  by  any  rule 
or  regulation  of  the  army. 

In  Helmer's  and  Harrison's  appeals  the  facts  clearly  show  that  said 
soldiers  were  not  in  the  line  of  duty.  In  the  one  the  soldier  had  gone 
to  the  battlefield  merely  for  his  own  curiosity  and  satisfaction,  after 
having  been  warned  by  his  captain  that  his  horse  was  a  vicious  one 
and  would,  in  all  probability  throw  and  injure  him ;  and  in  the  other 
the  soldier  was  merely  in  pursuit  of  pleasure  while  hunting  in  the  forest. 

I  do  not  consider  the  decision  in  Helmer's  appeal  as  authority  for  the 
rejection  of  this  claim. 

Therefore,  after  a  careful  consideration  of  all  the  facts  in  this  case, 
I  am  of  the  opinion  that  your  Bureau  erred  in  rejecting  the  claim,  for 
the  reasons  set  forth  in  this  opinion. 

The  rejection  is  reversed,  the  claim  to  be  further  considered  on  its 
merits,  and,  if  deemed  necessary,  the  appellant  to  be  called  upon  to  fur- 
nish further  testimony. 


servicb-pilot-enlisted  man. 

Susannah  Mackey  (widow). 

A  pilot  serving  on  a  vessel  of  the  navy  is  not  an  officer  or  enlisted  man,  but  merely  an 
employee  for  the  time  being.  He  is  not  entitled  to  pension  under  the  second  sec- 
tion of  the  act  of  June  27,  1890.  A  widow  of  a  pilot  is  not  entitled  under  the  third 
section  of  said  act. 

•Assistant   Secretary   John   31.    Rei/nolds    to   the    Commmioner   of   Pensions^ 

May  23,  1895. 

The  appellant,  Susannah  Mackey,  filed  an  application  for  pension 
under  the  act  of  June  27,  1890,  on  the  28th  of  September,  1893.  She 
alleges  that  her  husband,  Francis  Mackey,  enlisted  in  December,  1864, 
as  a  pilot  on  the  U.  S.  schooner  Stonewall  and  served  at  least  90  days  and 
was  honorably  discharged,  and  died  on  the  17th  of  March,  1886.  Her 
claim  was  rejected  on  the  ground  that  her  husband  was  not  an  officer 
or  an  enlisted  man  in  the  service  of  the  United  States.  From  this 
action  an  appeal  is  taken. 

The  Fourth  Auditor  of  the  Treasury  reported  under  date  of  October 
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26,  1893,  that  Francis  Mackey  was  appointed  pilot  on  the  StonewaUy 
October  28,  1864,  and  served  thereon  to  April  25,  1866,  when  he  was 
discharged. 

The  third  section  of  the  act  of  June  27,  1890,  provides  that  if  any 
officer  or  enlisted  man  who  served  90  days  or  more  in  the  Army  or  Xavy 
of  the  United  States  during  the  late  war  of  the  rebellion  and  who  was 
honorably  discharged  has  died,  or  shall  hereafter  die,  his  widow  upon 
furnishing  the  proof  required  by  said  section  shall  be  entitled  to  a  pen- 
sion. It  will  be  observed  that  the  pension  referred  to  is  provided  only 
for  the  widows  of  officers  and  enlisted  men. 

Pilots  were  not  officers  or  enlisted  men  within  the  meaning  of  the  law. 
They  were  employed  or  appointed  for  service  for  the  time  being.  They 
do  not  therefore  belong  to  the  classes  of  persons  for  whose  widows  pen- 
sion is  provided  by  section  3  of  the  act  of  June  27,  1890.  The  action 
rejecting  the  claims  to  which  the  appeal  relates  is  therefore  affirmed. 


marriage-decree  of  nul.l.tty-evidexce. 
Catharine  Tyge  (now  Maker). 

Claimant's  name  was  dropped  from  the  pension  roll  in  consequence  of  her  remarriage  to 
one  Cornelius  Maher.  She  claims  restoration  on  the  ground  that  the  marriage  to 
Maher  was  void  by  reason  of  the  fact  that  he  had  another  wife  living  at  t^e  time, 
and,  in  support  of  the  claim,  files  a  decree  of  nullity  granted  by  a  Kentackj  ooart 
in  185)1.  Evidence  obtained  by  sijecial  examination  shows  that  Maher  had  been 
twice  married  but  that  both  wives  had  died  before  he  marrie<l  claimant. 

Held,  That  the  question  at  issue  (the  existence  of  an  impediment  to  valid  marriage 
between  Maher  and  claimant  in  1868)  being  solely  one  of  fact,  the  Pension  Bureau 
is  not  bound,  in  relation  thereto,  by  the  decision  of  any  other  tribunal. 

Assistaiif    Secretary   John   M,   Reynolds    to   the    Commissioner    of  Pen&ionSy 

August  22,  1896. 

It  appears  from  the  evidence  in  this  case  that  the  claimant  was  in 
March,  1888,  granted  a  pension  as  the  widow  of  Michael  Tyge,  formerly 
a  soldier  in  Company  H,  First  Kentucky  Infantry,  and  that  said  pen- 
sion was  made  to  cease  on  Juno  7,  1868,  by  reason  of  her  remarriage 
to  one  Cornelius  Maher.  On  November  21,  1890,  she  made  application 
to  have  her  pension  restored  on  the  ground  that  her  marriage  to  Maher 
was  null  and  void,  the  said  Maher  having  had  a  wife  living  at  the  time 
he  was  married  to  her.  A  decree  of  nullity  was  rendered  by  the  circoit 
court  of  Fleming  County,  Ky.,  at  the  November  term,  1891.  The  Pen- 
sion Bureau,  however,  on  April  25,  1896,  after  a  special  examination; 
held  that  the  marriage  to  Maher  was  legal  and  refused  to  restore  the 
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claimant's  name  to  the  pension  roll.     An  appeal  was  filed  May  16, 1896, 
the  contention  of  which  is  that — 

It  is  not  the  province  of  the  Commissioner  of  Pensions  to  question  the  sufficiency  of 
the  testimony  that  satisfies  a  court  of  record,  and  especially  so  when  the  action  of  the 
court  is  in  accordance  with  both  statute  and  common  law. 

The  only  evidence  adduced  before  the  court  in  1891,  to  show  tliat 
Maher  had  a  wife  living  at  the  time  of  his  marriage  to  the  claimant 
was  the  deposition  of  one  Bell  Ruggles  to  the  effect  that  Maher  had 
repeatedly  told  him  in  conversations,  since  his  marriage  to  claimant, 
that  he  had  a  wife  living  in  Illinois. 

Special  examination  in  March,  1896,  developed  the  fact  that  Maher 
was  married  in  1848  or  1849,  at  Cincinnati,  Ohio,  to  one  Jane  Lyons, 
who  died  about  1866,  and  in  1856  he  married  a  woman  named  Margaret 
Doyle.  She  died  in  November,  1867,  and  he  was  married  to  the  claim- 
ant on  June  7,  1868.  He  left  her  about  ten  years  ago  and  is  said  to 
have  died  in  the  fall  of  1895.  There  is  no  evidence  that  he  was  ever 
married  in  Illinois  or  that  he  had  any  wife  other  than  the  three  women 
above  named.  The  witness,  Bell  Buggies,  testified  before  the  special 
examiner  that  he  never  heard  Maher  say,  after  his  marriage  to  the  claim- 
ant, that  he  had  another  wife  living. 

The  question  as  to  whether  Maher  had  a  wife  living  when  he  married 
the  claimant  is  one  of  fact  to  be  determined  from  the  evidence,  and  upon 
such  a  question  the  Pension  Bureau  is  not  bound  by  the  decision  of  any 
other  tribunal.  The  evidence  leaves  no  reasonable  doubt  that  Maher 
was  free  to  contract  marriage  in  1868,  and  that  his  marriage  to  the  claim- 
ant was  valid.    The  action  of  the  Bureau  is,  therefore,  affirmed.     » 


medical.  examination,  act  of  march  2,  1805-practice. 

Charles  M.  Campbell. 

The  rejection  of  a  claim  subsequent  to  the  approval  of  the  act  of  March  2,  1895,  upon 
a  certificate  of  a  medical  examination  which  fails  to  state  what  rate,  if  any,  claim- 
ant's condition  entitles  him  to  receive,  in  the  judgment  of  the  board,  as  re<inired  by 
said  act,  is  error. 

Assistant  Secretary  John    M,    Reynolds    to   the    Commissioner   of   Pensions, 

September  13,  1895, 

The  appellant  in  this  case  filed  a  declaration  for  pension  April  2, 1894, 
under  the  act  of  June  27,  1890,  in  which  he  alleged  rheumatism  and 
disease  of  urinary  organs. 

On  May  31,  1895,  the  claim  was  rejected  on  the  ground  of  no  ratable 
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degree  of  disability^  from  which  action  an  appeal  was  taken  Angost  12, 
1895. 

The  only  medical  examination  under  said  claim  was  made  March  20, 
1895,  and  no  rates  were  given  in  the  certificate  by  the  surgeons  as 
required  by  the  act  of  March  2,  1895.  From  the  description  given  of 
appellant's  condition  he  may  be  entitled  to  a  rate.  Your  rejection 
based  on  the  report  of  said  medical  examination  was  error  and  is  hereby 
overruled,  with  directions  to  cause  the  soldier  to  be  again  examined 
under  the  act  of  March  2,  1895,  and  upon  receipt  of  the  sui^eon^s 
report  you  will  readjudicate  the  claim. 
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ABANDONMENT. 

When  Xiiion  are  Entitled  on  Widow's  Abandonment  of  them. 

1.  Where  satisfactory  evidence  has  been  presented  to  the  Commissioner  of 

Pensions  that  a  widow  has  abandoned  the  care  of  the  minor  children  of  a 
deceased  soldier,  "  or  is  an  unsuitable  person,  by  reason  of  inmioral  conduct, 
to  have  the  custody  of  the  same,**  such  children  may  be  pensioned  in  the 
same  manner  as  if  no  widow  had  survived  such  soldier,  regardless  of  a 
certificate  of  a  probate  court  as  to  such  facts. 

Charles  and  Caroline  McElhaney _ _43 

Fnnotions  of  Commiaaioner. 

2.  The  words  *'ou  presentation  of  satisfactory  evidence  thereof  to  the  Commis- 

sioner of  Pensions,"  as  used  in  section  4706,  Revised  Statutes,  import  that 
the  Commissioner's  function  in  cases  arising  thereunder  is  not  merely 
executive,  but  judicial  as  well. 

Charles  and  Caroline  McElhaney 42 

ACCRUED  PENSION. 

What  Claims  to  be  Conaidered  Pending. 

1.  Where  a  soldier's  claim  for  pension  stands  rejected  at  the  time  of  his  death 

on  the  ground  that  the  records  of  the  War  Department  show  a  certain  fact 
on  which  alone  such  rejection  is  based,  and  he  applied  to  said  Department 
for  correction  of  such  record,  which  is  subsequently  determined  by  that 
Department  to  have  been  erroneous,  and  is  corrected  accordingly,  such 
claim  shall  be  considered  as  pending  within  the  meaning  of  section  4718, 
Revised  Statutes,  and  of  the  act  of  March  2,  l^SOo,  although  it  was  never 
formally  reopened  during  his  lifetime,  nor  any  application  made  by  him  to 
the  Bureau  of  Pensions  to  have  it  reopened. 

Jacob  Wolhart 226 

2.  When  the  claim  of  a  soldier  for  pension  or  increase  of  pension  was  rejected 

by  the  Commissioner  of  Pensions  during  his  life,  and  he  died  so  soon  there- 
after that  he  had  no  opportunity  to  ask  for  a  reconsideration  of  the  case  or 
to  take  an  appeal  to  this  Department,  the  claim  may  l)o  reopened  after  his 
death  and  prosecuted  by  or  on  behalf  of  the  widow  or  children. 

Ibid. 
•3.  When  a  soldier's  claim  for  pension  stands  rejected  by  the  Bureau  of  Pensions 
at  ^he  time  of  his  death  on  the  ground  that  the  records  of  the  War  Depart- 
ment show  a  certain  fact,  upon  which  alone  rejection  is  based,  which  is 
8ub6e(iuently  determined  by  that  Department  to  have  been  erroneous,  and 
is  corrected  accordingly,  such  claim  will  1^  ccmsidered  as  pending  within 
the  meaning  of  the  act  of  March  2,  1895. 

Henry  Oroppe 293 
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What  Claims  to  be  Considered  not  Pending. 

4.  Where  a  soldier's  claim  stands  rejected  at  the  time  of  his  death  on  another 

than  the  sole  ground  that  the  records  of  the  War  Department  show  a  cer. 
tain  fact  or  facts,  and  he  made  no  effort  within  a  reasonable  time  to  reopen 
it,  it  shall  be  considered  as  not  pending  within  the  meaning  of  section  471i<. 
Revised  Statutes,  or  of  the  act  of  March  2, 1895. 

Jacob  Wolhurt.'. 2*26 

5.  When  the  claim  of  a  soldier  for  pension  or  for  increase  of  pension  was  rejected 

prior  to  his  death,  and  no  appeal  was  taken  by  him  from  such  action,  and 
no  motion  for  reconsideration  made,  and  when  from  the  lapse  of  time  and 
the  circumstances  of  the  case  it  may  reasonably  be  inferred  that  the  claim 
had  been  abandoned,  it  must  be  held  that  at  his  death  he  had  no  claim  pend- 
ing, and  that  his  widow  is  not  entitled  under  the  act  of  March  2, 1HU5,  which 
is  the  only  law  now  in  force  relating  to  the  payment  of  accrued  pension,  to 
reopen  and  prosecute  such  rejected  invalid  claim.  Each  claim  of  this  class 
must,  however,  be  adjudicated  on  the  facts  in  that  particular  case. 

Henry  Qroppe -  -  - 293 

6.  Where  soldier's  claim  was  rejected  and  notification  of  the  rejection  sent  to 

him  seven  months  before  his  death,  and  he  took  no  steps  toward  having  the 
same  reopened,  and  filed  no  appeal,  and  no  mental  disqualification  for  tak- 
ing such  action  is  shown: 

Held,  That  he  had  reasonable  time  within  which  to  manifest  an  intent  to 
prosecute  the  claim  further,  and,  having  failed  to  do  so,  he  must  be  held  to 
have  abandoned  it,  and  it  was  therefore  not  a  **  pending  "  claim  at  the  time 
of  his  death  within  the  meaning  of  section  4718,  Revised  Statutes,  and  the 
act  of  March  2,  1895. 

Briggs  Sojyer  _ 3W 

Under  Section  4718,  Revised  Statutes  (Widow  Pensioners). 

7.  In  case  of  the  death  of  a  widow  who  is  in  receipt  of  a  pension,  the  pension 

which  accrued  from  the  date  of  the  last  payment  to  her  can  be  paid  to  her 
children  who  are  under  16  years  of  age  at  the  date  of  her  death.  It  can  not 
be  paid  to  them  if  they  are  over  the  age  of  16  years  at  the  date  of  their 
mother's  death. 

Minors  of  John  N.  Hotchkiss 484 

Bepeal  of  Act  of  Karch  1,  1889,  by  Act  of  Karoh  2,  1895. 

8.  The  act  of  March  2,  1895,  was  intended  to  govern  the  allowance  and  payment 

of  accrued  pension  in  all  claims  of  deceased  applicanta  adjudicated  subse- 
quent to  September  28,  1892,  without  regard  to  whether  the  applicant  died 
before  or  af t>er  that  date. 

Mariah  E.  Brown _ 439 

9.  The  act  of  March  1,  1889,  giving  the  Secretary  of  the  Interior  discretionary 

power  to  pay  the  accrued  pension  due  any  pensioner  at  his  death,  in  case 
no  widow  or  child  survived  such  pensioner,  to  his  legal  representatives,  was 
repealed  by  the  act  of  March  2,  1895:  and  from  and  after  the  appro^-al  of 
said  last-mentioned  act  all  such  claims  must  be  adjudicated  thereunder, 
whether  filed  before  or  since  its  passage. 

Adolph  Spraggle '>1 

Beimborsement  as  to  Faneral  Expenses,  etc. — Jurisdiction. 
10.  A  municipal  corporation  that  buried  a  soldier  as  a  pauper  and  cared  for  him 
as  such  during  his  last  sickness  is  not  thereby  entitled  to  prosecute  said 
soldier's  claim,  pending  at  the  time  of  his  death,  for  the  purpose  of  reim- 
bursing itself  for  the  expense  of  said  soldier's  burial  out  of  the  accrued 
pension. 

Edwin  Haskina _ 4l> 


Digitized  by 


Google 


INDEX   TO   DECISIONS.  541 

11.  The  act  of  March  2,  1895,  may  be  considered  as  a  legislative  construction  of 
section  4718,  Revised  Statutes,  intended  to  take  the  place  of  the  depart- 
mental construction  of  September  28,  1892.  Under  the  construction  of  the 
law  prior  to  that  date  reimbursements  for  the  funeral  expenses  of  a  deceased 
mother  pensioner  or  applicant  for  i^ensiou  may  be  made  from  her  accrued 
pension.  The  act  of  March  2. 1895,  confirmed  this  construction  and  made 
it  effective  from  September  28, 1892. 

Siisan,  mother  of  George  Kerr. _ 494 

ADDITIONAL  PAYMASTERS. 

See  Seryice.  12. 
ADJUDICATING   OFFICERS. 

See  Praotiee,  8. 

AMPUTATIONS. 
Act  of  August  4,  18S6.— Amputetioii  at  Middle  of  Bone. 

1.  Under  act  of  Augrust  4, 1886,  the  rate  of  $15  per  month  is  allowed  only  for  the 

loss  of  either  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or  so 
near  the  joint  as  to  prevent  the  use  of  an  artificial  limb.  No  other  condi- 
tion of  the  arm  or  stump  may  be  considered  in  determining  title  under  this 
act.  except  the  point  of  nearness  of  the  amputation  to  the  joint. 

WilliamA,  Till 159 

2.  The  middle  of  the  humerus  has  been  fixed  at  the  farthest  point  from  the  shoulder 

joint  that  will  prevent  the  use  of  an  artificial  arm. 
Ibid, 

APPEALS. 

Appeal  Lies  from  Final  Action  only. 

1.  The  Pension  Office  desired  further  evidence  as  to  the  extent  of  the  pensioner's 

disability  and  issued  an  order  for  a  medical  examination,  with  which  the 
pensioner  has  declined  to  comply.  The  case  is  in  effect  pending  before  the 
Pension  Office,  and  the  appeal  is  therefore  dismissed  under  rule  1  of  the  Rules 
of  Practice  in  Pension  Cases,  which  provides  for  appeal  only  in  cases  in  which 
final  action  has  been  taken  by  the  Commissioner  of  Pensions. 

Frank  Bishop,  Jr 459 

By  Attorney — Saipended,  Disbarred,  or  not  Entitled  to  Becognition. 

2.  An  ap{>eal  duly  executed  by  claimant,  but  filed  by  a  disbarred  attorney,  will  be 

treated  as  an  appeal  by  such  claimant  in  his  or  her  own  proper  person,  but 
the  attorney  will  not  be  recognized. 

Mary  A.  Reynolds _ 287 

3.  An  appeal  filed  by  an  attorney  who  is  not  entitled  to  recognition,  but  which  is 

signed  by  the  claimant,  will  be  considered  as  an  appeal  by  the  claimant  in 
person. 

Samuel  C,  White 452 

Attorney  Attacking  his  Client*i  Title. 

4.  Where  an  attorney,  in  his  appeal,  with  a  view  to  showing  right  to  a  fee,  attacks 

his  client's  title  to  pension,  such  objection  can  not  be  considered  in  deter- 
mining the  merits  of  the  appeal,  and  the  appeal  itself  will  be  dismissed. 

John  M.  Defoe 70 

After  Claimant's  Beath. 

5.  The  attorney  for  the  conservator  of  an  insane  claimant  has  no  right  to  appeal 

after  said  claimant's  death  from  the  subse<iuent  rejection  of  the  claim  pend- 
ing at  the  time  of  death,  unless  a  new  power  of  attorney  is  filed  from  the  one 
who  succeeded,  on  such  claimant  s  death,  to  his  right  to  pension  under  said 
claim. 

Phineds  D.Judson ^ 1^5 

Digitized  by  VjOOQIC 


542  INDEX    TO   DECISIONS. 

By  ICinot's  OuaFdian  in  Widow's  daim. 

6.  The  guardian  of  minor  children  who  have  no  claim  on  file  in  their  own  right 

has  no  authority  to  file  an  appeal  from  the  action  of  the  Commissioner  of 
Pensions  rejecting  the  widow's  claim. 

Susan  Reed,  widow  of  Asa  Eastman _ 479 

Separate  Appeals. — Kale  1  Constraed. 

7.  The  provision  of  rule  1  of  Rules  of  Practice  in  Appeals  before  the  Secretary  of 

the  Interior  "  re(j[uiriiig  that  each  claim  appealed  must  be  accompanied  by 
its  sejmrate  appeal  and  specification  of  the  errora  alleged  therein."  was  not 
intended  to  apply,  and  can  not  be  properly  applied,  to  the  case  of  a  single 
appeal  from  the  rejection  of  several  separate  and  distinct  claims  in  which 
the  title  to  iiension  springs  from  a  common  source,  and  the  law  vests  the 
right  to  prosecute  such  claims,  and  to  receive  the  pension  that  may  be 
allowed  in  each,  in  the  person  or  persons  filing  such  appeal. 

Joseph  A.  Overholt _ 6n 

As  to  Bate.— Bole  6. 

8.  Contention  as  to  rate  of  pension  must  he  made  primarily  to  the  Commissioner 

of  Pensions. 

George  A.  Brown 809 

9.  Rule  6  of  the  second  division  of  Rules  of  Practice  in  Pension  Cases  applies 

only  when  the  appeal  goes  to  the  (juestion,  directly  or  collaterally,  a^  to 
what  rate,  statutory  or  othei*wise.  shall  be  allowed,  and  not  where  the  con- 
tention of  the  appeal  is  merely  that  pension  should  commence  from  a  date 
prior  to  the  allowance  made. 

Andrew  J.  Deising _.  40") 

10  Rule  T)  of  second  division  of  the  Rules  of  Practice  has  no  application  to  cases 
where  the  rate  fixed  is  the  result  of  judgment  on  the  evidence,  but  was 
only  designed  to  apply  to  errors  patent  on  the  face  of  the  record  and  which 
would  be  naturally  corrected  by  the  Commissioner  of  Pensions  when  his 
attention  was  called  to  the  error  by  the  claimant. 

Charles  Yokel 4:51 

Repeated  Appeals. 
1 1 .  Where  claimant  relies  upon  an  act  of  Con  tigress  passed  subsequent  to  the  action 
of  your  Bureau,  and  the  decision  of  this  Department  approving  said  action, 
to  secure  a  reversal  of  said  action,  he  should  first  make  an  application  to 
your  Bureau,  and  a  second  aijpeal  in  absence  of  such  application  can  not  he 
entertained. 

James  Quigg _ 24x 

ATTORNETS. 

Appeals  by. 

1.  Where  an  appeal  from  the  rejection  of  a  case  is  filed  in  the  time  allotted,  by 

rule  13,  to  the  attorney  of  record,  it  inures  to  his  benefit  the  same  as  thoagh 
he  himself  had  taken  such  action. 

Albert  Huber hi) 

2.  Where  a  claim  under  the  act  of  June  27,  1890,  has  been  rejected  and  the 

attorney  therein  fails  to  appeal,  another  attorney  who  filed  a  new  declara- 
tion after  said  rejection  may  be  recognized  for  the  purpose  of  entering  an 
appeal  from  the  rejection  of  the  first  claim,  though  he  had  no  specific  iK)wer 
of  attorney  to  appear  in  such  rejected  claim,  for  the  reason  that  being  tht* 
attorney  in  the  second  claim  it  was  his  duty  to  secure  allowance  of  pension 
from  the  earliest  date  to  which  claimant  was  entitled. 

Joh n  Smith _ 427 


Digitized  by 


Google 


INDEX   TO   DECISIONS.  543 

Call  Slips. — Whim  not  Hequiied. 

3.  When  an  attorney,  who  is  entitled  to  the  requirements  npon  the  condition 

that  he  call  up  the  case  at  intervals  of  one  year  or  less  until  recognized, 
prima  facie  completes  the  case  and  then  calls  it  up,  the  subsequent  filing  of 
call  slips  is  not  necessary  to  preserve  his  rights.  The  claim  was  completed 
within  the  time  of  the  appellants,  and,  as  they  were  not  in  default,  they 
should  have  been  paid  a  fee. 

Minors  of  Chesley  Cooper 216 

Baties  asd  ObligatioiiB.— Ab  to  Sabtequent  Dedaratioiif. 

4.  When  a  claim  for  pension  is  pending  under  the  second  section  of  the  act  of 

June  27.  1890,  and  a  new  application  alleging  other  causes  of  disability  is 
filed,  it  is  the  right  and  duty  of  the  attorney  appointed  in  the  original  appli- 
cation to  prosecute  the  claim  as  an  entirety.  The  second  application  is  but 
amendatory  of  the  first,  and  the  attorney  filing  it  has  no  title  to  recognition. 
James  J.  Abbott 79 

Heglect— Under  Knle  12. — Generally. 

5.  The  Bureau  judges  as  to  the  sufficiency  of  evidence  filed  for  establishing  any 

fact,  not  the  attorney.  So  in  every  instance,  where  an  attorney  fails  for 
one  year  to  respond  to  a  call  for  evidence  upon  the  ground  that  the  evidence 
called  for  is  unnecessary,  such  failure  is  neglect. 

Darwin  C.  Simpson 311 

Orders,  Insnfftcient  Pnblicity  of. 

6.  Under  rule  12,  an  attorney  is  not  chargeable  with  neglect  for  the  reason  that 

he  has  not  complied  with  an  order  reciuiring  additional  evidence  to  establish 
a  prima  facie  case,  when  the  publicity  given  to  the  order  is  insufficient  for 
presuming  that  attorneys  have  been  notified  of  its  contents. 

Harriet  R.  Bostwick 96 

Power  of  Attorney. 

7.  A  power  of  attorney  to  which  the  signature  of  the  claimant  is  not  attested  by 

two  witnesses  confers  no  authority  upon  an  agent  or  attorney  to  appear  in 
a  i)en8ion  claim,  and  without  such  authority  a  person  can  not  have  title  to 
a  fee. 

Obed  A.  Patterson. - 4.')2 

8.  Under  rule  4  of  the  Rules  of  Practice  before  the  Commissioner  of  Pensions, 

the  power  of  attorney  is  not  valid  unless  the  signature  of  the  claimant  s 
attested  by  two  competent  witnesses,  neither  of  whom  is  the  attoraey  claim- 
ing the  right  of  attorneyship  under  said  power. 

Valaseus  S.  Murray - -  - -  -  -  217 

9.  An  attorney's  authority  to  represent  a  claimant  must  be  evidenced  by  an 

instrument  executed  in  strict  accordance  with  the  formalities  laid  down  in 
the  Rules  of  Practice.  An  informally  executed  declaration  containing  a 
power  of  attorney  of  itself  confers  no  rights  upon  the  attorney  named 
therein. 

Charles  W.  Munson .. 386 

Latent  AmU^ty  in. 
10.  Where  a  power  of  attorney  which  is  valid  on  its  face  is  latently  ambiguous, 
because  there  are  several  claims  to  any  one  of  which  it  may  by  its  terra.s  be 
applicable,  extrinsic  evidence  is  admissible  for  the  purpose  of  showing  to 
which  one  of  such  claims  it  was  intended  to  apply. 

R  H,  aurk - 20:^ 
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11.  Evidence  is  admissible  to  show  that  what  purports  to  be  an  agreement  has  in 

truth  never  become  such.  Claimant  executed  a  declaration  on  a  blank 
containing  a  power  of  attorney  to  appellants,  not  intending  to  appoint  them 
attorneys  to  prosecute  the  claim,  but  by  oversight  omitted  to  erase  the 
clause  referring  to  said  attorneys:  filed  the  same,  and  prosecuted  the  claim 
in  person,  appellants  having  no  record  of  the  case:  Held,  Appellants  were 
never  authorized  to  appear  as  attorneys  and  have  no  title  to  a  fee. 

Joseph  S.  Conklin ,  260 

Beoognition  after  Forfeitare. 

12.  Where  an  attorney  appears  in  a  case  and  has  been  recognized  and  becomes  in 

neglect,  but  has  not  been  superseded  in  the  attorneyship,  his  rights  are  the 
same  as  those  of  any  attorney  who  is  in  default  and  is  i*ecognized  throagh 
the  courtesy  of  the  Bureau;  that  is,  he  can  only  preserve  his  rights  by  ren- 
dering material  service  before  the  appearance  of  another  attorney  in  the 
claim. 

Moses  Adams ._ 339 

When  Letters  of  OnardianBliip  must  be  filed. 

13.  In  a  claim  for  minor's  pension  under  the  act  of  June  27,  1890,  an  attorney  is 

entitled  to  recognition  under  the  rules  of  practice  if  he  files  letters  of  guard- 
ianship at  any  time  before  the  case  is  ready  for  adjudication  njion  its 
merits. 

Minors  of  John  W,  Dine _ _ 2-^7 

HeqnirementS}  Hotice  of. 

14.  Where  publicity  is  given  to  orders  specifying  the  evidence  that  is  required  in 

certain  classes  of  cases,  it  is  not  necessary  for  the  Bureau  to  make  specific 
calls  for  such  evidence  in  any  case  described  in  the  order.  Such  evidence  \a 
deemed  necessary  for  the  purpose  of  prima  facie  establishing  such  cases, 
and  failure  to  supply  the  same  within  the  time  fixed  by  the  rules  is  neglect. 
WilliaTn  Neunnan^ _ Oo 

Where  there  is  Forfeiture  bat  no  Sapersedore  of  Attorney. 

15.  The  rule  laid  down  in  Coffee's  appeal  (7  P.  D.,  338),  that  *'  where  an  attorney- 

ship has  been  forfeit.ed  under  rule  12,  and  such  forfeiture  has  been  followed 
by  the  appointment  and  recognition  of  another  attorney,  the  forfeited  attor- 
neyship can  not  be  revived,"  does  not  apply  to  a  case  where  a  recognized 
attorney  has  been  furnished  the  requirements,  becomes  in  neglect,  and  is 
not  superseded  by  another. 

Thomas  Sweeney 22:? 

16.  After  the  lapse  of  one  year  without  filing  a  call  slip,  the  fact  that  one  is  then 

filed  within  less  than  a  year  prior  to  tha  appearance  of  another  attorney  in 
the  case,  and  thereafter  at  intervals  of  less  than  one  year,  does  not  operate 
to  give  title  to  recognition  to  an  attorney  as  against  another  appearing  sub- 
sequently in  the  claim. 

Peter  J,  Teberg 224 

Sabseqaent  Claims. 

17.  In  a  case  under  the  act  of  June  27, 1890,  where  an  attorney  becomes  entitled 

to  recognition  upon  the  default  of  the  attorney  of  record,  and  having  filed 
a  new  declaration,  his  rights  can  not  be  affected  by  the  fact  that  the  claim- 
ant, through  some  duly-authorized  attorney,  subsequently  files  another 
declaration,  provided  he  calls  up  the  case  at  proper  intervals. 

William  Coleman 450 
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Bight  to  Praetioe. 
18.  Where  a  person  files  a  declaration  at  a  time  when  he  is  not  entitled  to  practice 
in  the  Bureau,  and  is  subsequently  admitted  to  practice,  the  rights  of  no 
third  person  intervening,  and  subsequent  to  his  admission  he  has  rendered 
material  service,  and  is  otherwise  entitled,  on  the  allowance  of  the  claim  a 
fee  should  be  paid  to  him. 

IdaB.  Higgim 233 

BOUNT7  LAND. 

IKaloyalty  Bars  from  Bounty  Land. 

1.  Applicants  for  bounty  land  under  the  act  of  March  3,  1855  (section  3425, 

Revised  Statutes),  must  show  that  during  the  late  rebellion  against  the 
authority  of  the  United  States  they  were  known  to  be  opposed  to  such  rebel- 
lion and  distinctly  in  favor  of  its  suppression.  (Section  3480,  Revised 
Statutes. ) 

Martha  M.  Welsh  (widow)... 163 

Pardon  does  not  Bomove  Bar  of  Biiloyaliy. 

2.  A  pardon  does  not  authorize  the  allowance  of  a  bounty- land  warrant  to  a  per- 

son whose  sympathies  were  not  known  to  be  against  the  late  rebellion  and 
in  favor  of  its  suppression. 

MarthaM.  Welsh  (iculow) 163 

CHRTIFICATBS. 

Of  Examination  moat  Specifjr  Bate. 
1.  A  certificate  of  medical  examination  executed  subsec^uent  to  act  of  March  3, 
1895,  which  fails  to  specifically  state  the  rating  which,  in  the  judgment  of 
the  examining  surgeons,  the  applicant  is  entitled  to,  is  fatally  defective. 

Alonzo  Roberts 83 

3.  The  rejection  of  a  claim  for  invalid  pension  on  a  certificate  of  medical  exam- 

ination which  failed  to  state  the  rate  of  pension  the  board  of  surgeons  believed 
him  entitled  to,  as  required  by  the  act  of  March  3,  1895,  is  error. 

Charles  M.  Campbell 537 

CnriLIAN  BMPL07BBS. 

See  Service,  18,  14,  1ft,  16. 

COMMENCBMBNT. 

When  Declaration  ii  Defective. 
1.  Pension  under  old  law  mny  commence  from  date  of  filing  an  informal  declara- 
tion, when  the  informality  is  cured  by  the  subsequent  filing  of  a  formal 
declaration. 

Joseph  Mallette ^ii 

When  Declaration  is  lost. 
3.  Where  a  declaration  was  filed,  given  a  number,  and  a  medical  examination 
thereunder  was  had  showing  the  existence,  in  a  pensionable  degree,  of  the 
disability  alleged,  and  such  declaration  was  lost,  a  new  one  called  for  and 
furnished,  the  pension  when  granted  should  commence  from  the  date  of 
fthng  the  .original  declaration. 

Alcvander  Beantitick 363 
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Pension  nnder  Act  of  June  27,  1890,  OeneraUy. 
8.  Under  the  acts  of  June  27, 1890,  and  March  6,  1896,  the  making  of  the  date  of 
the  filing  of  the  declaration  as  the  date  of  commencement  of  a  pension  is 
coupled  with  the  necessity  of  pro\ing  that  the  alleged  disability  existed  at 
the  date  of  such  filing.  The  date  of  the  filing  of  a  first  declaration  can  not 
be  made  the  date  of  the  commencement  of  a  pension  allowed  under  a  sul)se- 
quent  declaration  when  there  was  no  pensionable  disability  proved  to  exist 
at  the  date  of  filing  the  first  declaration. 

Ale.raiider  Eastman .  _.. :W*< 

Inerease. 

4.  Claimant  was  pensioned  in  October,  1885,  at  §30  per  month,  for  gunshot  wound 

of  right  leg.  In  September,  1894,  the  rate  was  increased  to  $36  per  month, 
under  the  second  clause  of  the  act  of  August  4,  1886,  commencing  January 
17,  1894,  date  of  medical  examination:  Held.  The  dat«  of  commencement  of 
said  increase  was  erroneous  for  the  following  reasons: 

(1)  The  evidence  shows  that  at  the  date  of  the  passage  of  the  act  of  August  4. 
1880,  he  had  a  permanent  specific  disability,  which  entitle<l  him  to  the  rate 
of  $30  per  month  under  said  act  from  that  date. 

(2)  The  increase  of  rate  to  %'M\  was  by  reason  of  the  fact  that  another  perma- 
nent specific  disability  had  arisen,  caused  by  the  amputation  of  his  leg  on 
January  19,  1893. 

(3)  As  the  claim  was  based  upon  a  permanent  specific  disability,  and  the 
higher  rate  was  granted  on  the  ground  that  another  permanent  specific  dis- 
ability of  a  higher  degree  existed,  for  which  another  and  higher  rate  is  fixed 
by  law,  the  right  to  the  higher  rate  commenced  at  the  date  of  amputation, 
and  is  not  governed  by  the  provisions  of  section  4698 i.  Revised  Statutes. 

(4)  All  claims  for  increase  on  account  of  permanent  specific  disabilities  involv- 
ing an  amputation  are  included  in  the  exception  contained  in  section  4698|. 
Revised  Statutes;  therefore,  in  ouch  cases  the  increased  rate  should  com- 
mence from  date  of  amputation. 

(5)  Claims  for  increase  on  account  of  other  specific  disabilities  which  require 
a  medical  examination  to  determine  the  fact  of  existence  and  date  of  com- 
mencement thereof  are  not  included  In  the  foregoing  rule;  therefore,  the 
rate  of  increase  therefor  should  begin  at  the  date  of  medical  examination, 
under  the  provisions  of  section  4698 i,  Revised  Statutes. 

John  E,  iMrrib _ 191 

Bednotion. 

5.  Where  a  reduction  of  pension  is  deemed  proper  on  account  of  decrease  of  dis- 

ability, it  is  the  practice  not  to  commence  the  reduced  rate  prior  to  the  date 

of  the  certificate  of  a  surgeon  or  board  of  surgeons  showing  such  decrease. 

William  B.  Walton 19 

Xinor'i  Pension— Act  of  June  87.  1890. 

6.  A  minor's  pension  under  the  act  of  June  37,  1890,  granted  by  reason  of  tbe 

remarriage  of  widow,  should  commence  from  date  of  filing  of  the  minor's 
application. 

Minor  of  Ernst  Rieckhoff *^24 

7.  Pensions  granted  to  minor  children  of  soldiers  under  the  provisions  of  section 

3,  act  of  June  27, 1890,  commence  from  the  date  of  filing  the  application 
therefor  in  the  Bureau  of  Pensions  after  the  passage  of  said  act,  the  death  of 
the  soldier,  and  the  death  or  remarriage  of  the  widow  of  the  soldier. 

Mary  E.  Bronoel  {minoj-) 3S7 
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8.  Under  act  of  June  27.  1890,  all  pensions  commence  from  date  of  filing  claim. 
Minors  deriving  their  original  title  from  death  of  the  parent,  and  secondary 
or  dependent  title  from  death  or  remariiage  of  the  widow,  are  bound  by  the 
same  rule,  and  can  receive  pension  under  this  act  only  from  date  of  filing 
claim  therefor. 

Minor  of  George  W»  Good.. _  407 

1».  The  provision  in  the  act  of  March  2,  1895,  making  §6  per  month  the  minimum 

rate  of  pension  does  not  apply  to  pensions  for  any  period  prior  to  its  passage. 

Thomas  Ijeater 246 

CONTRACT  AXTD  CIVIL  SURGEONS. 

See  Service,  17. 

CONTRIBUTORY  NEGLIGENCE. 

DiBability  or  Death  from. 

1.  Disability  or  death  from  a  contributory  or  secondary  cause,  which  could  have 

been  avoided  by  the  exercise  of  ordinary  care  and  discretion,  does  not  confer 
the  right  to  pension. 

Diana  B.  Groff 91 

2.  A  person  disabled  by  deafness,  impaired  vision,  and  wu  injury  which  inter- 

feres with  locomotion,  who  adopts  a  railroad  track  as  a  highway  of  travel 
at  night,  is  grossly  negligent  in  so  doing,  and  if  killed  by  a  passing  train 
while  pursuing  such  course  of  travel  his  widow  is  not  pensionable  under  the 
general  law. 

Lucy  Adams _ 93 

DEATH. 

Bule  of  Presumption  of. 

1.  The  point  of  the  Crider  decision  was  that  it  is  not  the  mere  fact  of  absence  out 

of  which  death  is  to  be  presumed,  whether  the  time  be  long  or  short,  but 
that  the  facts  attending  such  absence  must  be  such  that  the  absence  of  the 
party  can  not  be  accounted  for  on  any  other  theory  than  that  of  death.  It 
was  intended  to  give,  and  did  give,  express  recognition  to  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Davie  r. 
Briggs  (97  U.  S.,  028) ;  and  it  was,  by  the  express  language  of  that  decision, 
declared  to  be  the  purpose  of  the  Department  to  liberalize  that  rule  and 
permit  the  presumption  of  death  to  be  raised  and  established  even  short  of 
seven  years,  where  the  facts  attending  the  disappearance  are  such  as  to 
justify  the  conclusion  that  the  absent  party  is  dead. 

Marie  Sharpe  ( widow) _ 175 

When  Snffldently  Proved,  under  Act  of  Mareh  13,  1896. 

2.  Where  satisfactory  evidence  has  been  produced  establishing  the  fact  of  the 

continued  and  unexplained  absence  of  a  soldier  from  his  home  and  family 
for  a  period  of  more  than  seven  years,  during  which  period  no  intelligence 
of  his  existence  has  been  received,  his  death  is  sufficiently  proved  under  the 
provisions  of  the  act  of  Congress  approved  March  13,  1896. 

Marie  Sharpe  (widow) 175 

Aet  of  KarolL  IS,  1896,  Constniotion  of. 

3.  The  act  of  March  13, 1896,  is  a  legislative  restatement  of  the  rule  laid  down 

by  the  Supreme  Court  of  the  United  States  in  the  case  of  Davie  v.  Briggs 
(97  U.  S.,  628),  which  will  be  employed  by  the  Department  in  interpreting 
and  executing  said  act. 

Marie  Sharpe  {widow) 175 
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DEATH   CAUSE. 

AnterebeUion  Pezuion. 

1.  The  widow  of  a  soldier  who  died  of  disease  contracted  in  the  military  service 

prior  to  March  4,  1861,  is  not  entitled  to  pension  on  account  of  snch  death 
unless  the  fatal  disease  originated  in  some  war. 

Lydia  Fraber,  formerly  Owen tf  1*2 

Suicide. 

2.  Soldier's  death  (after  discharge)  from  poisoning  in  consequence  of  a  mistake 

made  by  the  physician  who  was  treating  him  for  a  disease  claimed  to  have 
been  contracted  in  the  service,  or  by  the  druggist  in  putting  up  the  medicine, 
can  not  be  accepted  as  being  so  directly  connected  with  his  military  service 
as  to  warrant  the  allowance  of  pension  to  his  widow  under  section  47U*2, 
Revised  Statutes. 

Ellen  Flynn  (widow) _ .'>4 

3.  Death  resulting  from  the  morphine  habit,  though  contracted  by  using  the  drug 

to  relieve  pain  caused  by  a  malady  contracted  in  the  service  and  in  line  of 
duty,  not  on  the  advice  of  a  phjrsician,  but  on  soldier's  own  responsibility, 
can  not  be  accepted  as  due  to  the  service  in  the  line  of  duty. 

Jessie  M,  Whallan  (icidow) _.. 131 

Death  in  Service. 

4.  Where  it  is  shown  that  a  soldier  was  sound  at  enlistment  and  died  in  regi- 

mental hospital  of  disease,  the  exact  character  and  nature  of  which  disease 
is  not  shown,  the  testimony  relative  thereto  being  conflicting,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  he  died  of  disease 
contracted  in  the  service  and  line  of  duty. 

Lydia  Voting  (ividow) 98 

ComUned  Pennonable  and  Konpensionable  Cansaa. 

5.  The  medical  and  lay  testimony  showing  death  was  more  probably  due  to  the 

pensioned  than  to  any  other  cause,  claim  of  widow  is  allowed. 

Susan^  widow  of  Charles  C.  Wright _.  .Ml 

6.  Soldier,  during  his  fatal  illness,  suffered  from  disease  of  heart,  result  of  rheu- 

matism, for  which  he  was  pensioned,  and  also  from  disease  of  lungs,  which 
is  not  conclusively  shown  to  be  due  to  the  service,  though  the  evidence 
strongly  tends  to  establish  the  same.  Both  disease  of  lungs  and  disease  of 
heart  were  factors  in  causing  death,  but  it  can  not  be  determined,  with  any 
degree  of  certainty,  which  of  the  two  diseases  was  the  predominating  cnoae 
or  co:itributed  most  toward  producing  death:  and  it  is  held  that,  from  the 
evidence,  it  is  more  reasonable  to  assume  that  death  was  due  to  soldier  s  mil- 
itary service  than  to  assume  it  was  not,  and  the  doubts  in  the  case  will  be 
resolved  in  favor  of  claimant. 

Alma  NeidJiavivier 276 

PrediBposing  and  Superindncing  Canaee. 

7.  The  evidence  showing  that  the  soldier  was  sound  at  enlistment,  contracted 

lung  trouble  while  in  the  service  and  line  of  duty,  suffered  from  said  dis- 
ease continuously  thereafter,  and  died  from  pneumonia,  this  case  comes 
within  the  decision  in  Eliza  W.  Cloudman,  and  claim  is  allowed. 

Catherine  O.  Smith 474 

DECLARATIONS. 

Execution  of— Unverified  Papers. 
1.  The  necessity  of  the  claimant's  signature  to  a  declaration  is  based  upon  sound 
practice,  and  absence  of  the  signature  makes  such  declaration  informal. 

R.  C.  Carden 1 830 


Digitized  by 


Google 


INDEX   TO   DECISIONS.  549 

AflMndflMnti  in  KxeontioiL 

2.  A  declaration  executed  before  an  officer  not  shown  to  be  authorized  to  admin. 

ister  oaths  for  general  purposes  will  be  considered  informal,  and  not  curable 
in  the  manner  specified. 

Joseph  Mallette ..  37 

IdentifyiBg  WitDenes. 

3.  The  absence  of  identifying  witnesses  to  a  declaration  for  i)en8ion  does  not 

invalidate  such  declaration. 

AdoiphuH  A,  Oraf^s .   .    .    .       .     108 

Snffieienoy  of,  Generally. 

4.  A  declaration  for  invalid  pension  under  the  general  law  which  alleges  a  gen- 

eral breaking  down  of  claimant's  system  from  starvation  and  exposure 
while  a  prisoner  of  war,  and  that  he  had  suffered  from  rheumatism  and 
stomach  trouble  for  eighteen  years,  is  a  sufficient  declaration  for  pension  on 
account  of  the  diseases  named,  and  the  claim  is  therefore  reopened  for  adju- 
dication on  its  merits. 

Andrew  Watts 369 

AmendatoTy  and  Supplementary  DedarationB. 

5.  Affidavits  filed  in  response  to  calls  of  the  Pension  Bureau  for  information  in  a 

claim  under  the  act  of  June  27, 1890,  can  not  be  accepted  as  supplemental 
declarations  in  a  claim  under  the  general  law  setting  up  and  alleging  new 
and  additional  causes  of  disability. 

Benjamin  HoskinH 388 

6.  Since  the  filing  of  a  supplemental  declaration  is  a  condition  precedent  to  allow- 

ance for  a  disability  not  alleged  in  first  declaration,  but  found  on  medical 
examination,  the  failure  to  file  such  supplemental  declaration  is  fatal  to  the 
claim. 

Simon  P.  Earea _ . .  441 

Under  the  Aet  of  June  S7,  18IN),  Generally. 

7.  Claims  under  the  general  law  and  claims  under  the  act  of  June  27,  1890,  are 

different  causes  of  action,  commenced  by  different  pleadings;  and  a  declara- 
tion under  the  act  of  June  27, 1890,  containing  only  the  allegations  neces- 
sary under  said  act  is  not  applicable  to  a  declaration  under  the  general  law. 

John  C.  Mohrstadt 413 

DedtionB  Bnbeequent  to  Aet  of  March  6, 1896. 

8.  An  original  declaration  or  application  for  pension  under  the  act  of  June  27, 

1890,  which  does  not  show  (1)  that  the  claim  is  made  under  said  act;  (2) 
that  the  applicant  served  ninety  days;  (3)  that  he  was  honorably  discharged: 
(4)  that  he  is  suffering  from  a  permanent  physical  or  mental  incapacity  for 
earning  a  support  by  manual  labor,  not  due  to  vicious  habits,  shall  be  held 
void  and  of  no  effect. 

James  J.  Durkee _ 152 

9.  A  properly  executed  declaration  alleging  the  four  essentials,  but  defective  in 

other  particulars— such  as  failing  to  specify  the  disabling  cause,  or  the  com- 
pany and  regiment  in  which  claimant  served,  or  the  dates  of  enlistment 
and  discharge,  or  the  fact  whether  he  is  or  is  not  a  pensi3ner  or  claimant 
for  pension  under  other  laws — shall  be  deemed  a  valid  application  to  this 
extent:  that  the  date  of  filing  thereof  shall  be  the  date  of  commencement 
of  the  pension  (if  allowed) ,  provided  the  evidence  shall  show  that  a  pension- 
able disability  existed  at  said  date;  but  if  any  such  particular  other  than 
the  four  essential  elements  be  lacking,  the  claimant  shall  be  advised  thereof, 
and  that  he  is  required  to  file  a  new  and  amended  declaration  curing  such 
defect,  before  the  claim  can  be  further  adjudicated. 

Ibid.  ^  J 
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10.  If  certain  disabling  causes  are  alleged  in  the  original  or  a  subsequent  declara- 

tion and  not  found  upon  medical  examination,  or,  being  found,  do  not  pro- 
duce a  pensionable  disability,  but  others  are  found  which  produce  or  con- 
tribute to  an  inability  to  earn  a  support  by  manual  labor,  the  claimant  shall 
be  notified  of  his  right  to  file  a  new  application  to  cover  such  unalleged 
causes,  and,  the  new  application  having  been  filed,  the  i>ension,  when 
allowed,  will  commence  from  the  date  of  filing  the  first  application,  if  it  Ije 
shown  that  a  pensionable  disability  then  existed;  if  not,  then  it  will  com- 
mence from  the  date  of  filing  the  amended  declaration,  provided  it  is  a  valid 
one:  and,  therefore,  every  new  declaration  filed  to  remedy  some  defect  in 
the  original  should  contain  all  averments  necessary  to  constitute  a  valid 
declaration. 
Ibid. 

11.  The  soldier  filed  an  application  for  pension  under  the  act  of  June  27,  189Q,  on 

the  26th  of  April.  1892.  He  alleged  disability  from  rheumatism  and  its 
results.  He  died  on  the  24th  of  January,  1893,  of  Bright  s  disease  of  the 
kidneys,  which  existed  at  the  date  of  filing  the  application,  and  by  which  he 
was  confined  to  his  bed  for  three  months  before  his  death.  It  is  held  that 
the  declaration  in  which  he  alleged  disability  from  rheumatism  was  a  suffi- 
cient application  for  pension  for  disability  from  disease  of  the  kidneys,  and 
that  the  disability  from  said  cause  was  of  such  a  degree  as  to  entitle  appli- 
cant to  pension  under  the  act  of  June  27,  1890. 

John  Jones :J20 

12.  A  declaration  for  pension  under  the  provisions  of  section  2,  ac*t  of  June  27, 

IHr.O,  which  fails  to  show  any  of  the  four  essential  elements  of  title  there- 
under, viz,  ( 1 )  that  the  claim  is  made  under  said  act,  (2)  ninety  days'  service 
during  the  war  of  the  rebellion,  (3)  honorable  discharge,  and  (4)  the  exist- 
ence of  a  permanent  physical  or  mental  incapacity  for  earning  a  support  by 
manual  labor,  not  due  to  vicious  habits,  is  void  and  of  no  effect. 

Felix  BaHtien :J34 

13.  A  declaration  for  invalid  pension  under  the  act  of  June  27, 1890,  which  fails  to 

specify  any  cause  of  disability  is  informal,  and  such  informality  is  incapable 
of  being  cured  after  claimant's  death;  neither  is  such  omission  in  a  declara- 
tion supplied  by  a  declaration  for  pension  under  the  general  law  which 
alleges  specific  causes  of  disability. 

Autoine  Deamer,  alias  Teavier.. _.   4s2 

Soffioienoy  as  to  Allegation  of  Service. 

14.  An  application  under  the  act  of  June  27,  1890,  which  states  the  dates  of  the 

applicant's  enlistment  and  discharge,  but  omits  to  state  that  he  serve<l  ninety 
days  during  the  war  of  the  rebellion,  is  not,  by  reason  of  such  omission, 
defective,  so  as  to  render  the  filing  of  a  new  application  necessary. 

hrael  Snyder 2«J."i 

15.  In  a  declaration  for  pension  under  the  act  of  June  27, 1890,  a  statement  of  the 

dates  of  enlistment  and  of  discharge  is  sufficient  statement  as  to  the  length 
of  service. 

HollislMrabt/... 4^1* 

Senility  as  a  Disabling  Cause. 

16.  Where  a  declaration  filed  under  said  act  contains  no  allegation  as  to  any  dis- 

abling cause,  except  that  applicant  is  75  years  of  age  or  over,  such  allega- 
tion of  age  will  be  held  to  be  a  sufficient  allegation  of  disability. 

Jacob  Rinkel 30 
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17.  Where  a  declaratiou  made  for  pension  under  the  second  section  of  the  act  of 

Jane  27, 1890,  indicates  that  the  applicant  is  nnder  the  age  of  75  years,  and 
no  disabling  cause  is  alleged  therein,  such  declaration  is  insufficient. 
Ibid. 

18.  A  declaration  under  said  act  alleging  disabling  causes  which  are  clearly  patho- 

logical results  of  senility  will  be  good  without  a  formal  allegation  of  age. 
Ibid. 

19.  A  declaration  alleging  age,  whether  over  or  under  75  years,  and  disability 

which  may  be  accepted  as  the  natural  pathological  result  of  senility  will  be 
Jield  to  be  good  under  said  act. 
Ibid, 
Amendatory  Declaratioiis. 

20.  Until  such  amende<l  declaration  shall  have  been  filed  and  the  claim  finally 

adjudicated  by  the  Commissioner  of  Pensions,  an  appeal  will  not  be  enter- 
tained. A  proper  declaration  is  essential  to  a  favorable  adjudication  of  a 
claim. 

Jokn  IktblJH 351 

Hew  Dedarationa — When  Beqnired. 

21.  Additional  evidence,  filed  with  the  declared  intent  to  show  a  material  change 

in  condition  since  the  filing  of  original  declaration  or  the  rejection  of  original 
claim,  iriust  be  in  support  of  a  new  declaration,  and  can  not  be  considered 
as  supplemental  or  amendatory  of  the  original  declaration. 

Frances  Kendall 197 

22.  If  a  claimant  shows  a  disability,  but  not  in  a  pensionable  degree,  under  an 

original  application,  and  a  subsequent  examination  shows  a  pensionable 
degree  of  same  disability,  he  must  file  anew  declaration  to  cover  said  dis- 
ability, and  pension  in  such  case  must  commence  from  the  date  of  the  appli- 
cation at  which  a  pensionable  degree  of  disability  is  shown. 

Gforge  A.  Broini    309 

Inereaee. 

23.  In  claims  for  increase  under  the  act  of  June  27, 1890,  if  the  declaration  does  not 

specify  any  causes  of  disability  it  shall  be  deemed  a  claim  for  increase  on 
account  of  the  causes  already  accepted;  provided,  however,  that  if  the 
examination  shall  show  other  disabling  causes  the  claimant  shall  be 
accorded  the  same  right  to  amend  his  declaration  as  in  an  original  claim. 
If  new- disabling  causes  are  alleged  in  an  application  for  increase,  the  same 
averments  must  Iw  made  in  regard  to  such  disabling  causes  as  are  re(iuired 
in  original  claims.  And  in  all  cases  when  incretise  is  allowed  it  will  com- 
mence from  the  date  of  the  surgeon's  certificate  establishing  the  same,  as 
provided  by  section  4698 A,  Revised  Statutes. 

James  J.  Durkee ..       .   152 

24.  Pension  was  reduced  from  §12  to  $6  per  month  in  the  usual  manner.     Claim 

for  increase  was  subsequently  filed  on  account  of  the  old  and  also  newly 
alleged  causes  of  disability,  and  claimant  added  in  writing  the  statement 
that  he  wished  to  secure  restoration  and  increase  to  $12  per  month.  The 
claim  was  projicrly  treated  as  a  claim  for  increase,  and  not  one  for  restora- 
tion, as  contended  for  in  the  appeal. 

Rufm  A.  Allen 343 

25.  When  a  declaration  for  increase  is  filed  under  the  act  of  June  27,  1890,  on 

account  of  new  disabling  causes  which  were  not  alleged  to  be  of  a  perma- 
nent chai-acter,  and  not  the  result  of  vicious  habits,  and  an  amended  decla- 
ration to  con-ect  these  omissions  is  called  for,  it  is  the  duty  of  claimant  or 
his  attorney  to  furnish  it  w^ithout  questioning  the  purpose  of  the  Commis- 
sioner in  calhng  for  the  same. 

John  DiMs _ - 251 
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VnAn  SMtioii  3,  Aet  June  27,  1890. 

26.  Where  an  application  of  a  minor  for  pension  nnder  the  act  of  June  27.  l«*<90,is 

filed  on  the  sixteenth  birthday  of  such  child  there  is  no  period  for  which 
pension  may  be  allowed  thereunder,  as  such  minor  is  not  then  under  16 
years  of  age,  and  in  such  case  it  is  of  no  avail  if  the  exact  hour  of  filing 
such  application  is  shown  to  precede  the  exact  hour  of  the  sixteenth  anni- 
versaiy  of  such  child  *vS  birth,  fractions  of  a  day  not  being  recognized  in  such 
cases. 

Thomas  H.  McKee*H  minor 27 

27.  Under  the  third  section  of  the  act  of  June  37,  ISttO,  the  essential  allegations  in 

a  declaration  for  widow's  pension  are  (1)  that  her  husband  served  at  least 
ninety  days  in  the  Army  or  Navy  of  the  United  States  during  the  late  war 
of  the  rebellion;  (2)  was  honorably  discharged:  (5J)  has  died;  (4)  that  she 
is  without  other  means  of  support  than  her  daily  labor;  (5)  and  was  mar- 
ried to  said  soldier  prior  to  the  passage  of  said  act.  A  declaration  which 
does  not  show  these  averments  is  void  and  of  no  effect. 

SmauM.  Minor. 26;} 

2H.  A  widow's  declaration  for  pension  under  section  3  of  the  act  of  June  27,  1890. 
being  complete  in  all  respects  except  that  it  does  not  state  that  the  soldier'^ 
di.scharge  from  service  wks  honorable,  the  informality  may  he  waive<l  and 
the  declaration  accepted  as  valid. 

Marin  Blew 490 

See  also  Minors,  5 ;  Practice,  6 ;  Bastorati'-ii,  6. 

DEPENDENT  RELATIVES. 

Slave  Mothers. 

1.  Tt  appearing  that  this  appellant  was,  at  the  date  of  the  death  of  her  son,  the 

deceased  soldier  (February  25,  1864),  a  slave,  residing  upon  the  plantation 
of  her  owner  and  master  in  the  State  of  Mississippi,  and  being  maintained 
and  su])ported  by  him  as  such,  and  that  the  deceased  soldier  never  in  any 
manner  aided  in  her  support  or  contributed  thereto,  she  was  not  dejien- 
dent  upon  her  said  son  for  support  within  the  meaning  and  intent  of  the 
provisions  of  section  4707,  Revised  Statutes,  and  has  no  title  to  pension 
thereunder. 

Harriet  Tinniu 21S 

2.  The  proclamation  of  President  Lincoln  of  Januar)'  1.  186i^,  known  as  the 

emancipation  proclamation,  was  effective  only  as  a  "  war  measure,''  and  did 
not,  ipso  facto  and  by  mere  force  of  its  own  terms,  set  free  or  change  the 
legal  status  of  persons  held  in  slavery  in  the  States  or  parts  of  States  therein 
designated,  but  operated  t<3  give  freedom  to  such  persons  only  when  it  was 
enforced  by  the  armed  forces  of  the  United  States,  and  by  the  subjugation 
of  the  territory  where  they  resided  and  its  subjugation  to  the  military 
power  and  authority  of  the  Federal  Government. 
Tbid. 
Fathers. 
*,\.  In  a  claim  of  a  father  for  pension  it  must  be  shown  that  he  was  legally  mar- 
ried to  the  mother  of  the  son  on  whose  account  the  claim  is  made.    Section 
4705,  Revised  Statutes,  does  not  apply  to  marriages  of  parents  of  a  soldier. 

Henry  Walden,  father  of  James  Hubbard ;J40 

Sisters  and  Brothers. 
4.  Claimant's  title  to  a  dependent  sister's  pension  does  not  depend  upon  the 
validity  of  the  marriage  of  the  parents  of  claimant  and  her  brother. 

PriaeiUa  J.  Cotton ]S 
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Aetof  Jim6  27,  1890. 

5.  To  entitle  a  dependent  parent  to  pension  nnder  section  1  of  the  act  of  June  27, 

1890,  it  mnst  be  shoi^n  that  his  or  her  son's  death  was  the  result  of  wounds, 
injury,  casualty,  or  disease  incurred  in  the  service  and  line  of  duty. 

Chester  B.  Macitmber 253 

ninfltratiYa  Cases  in  FatherB*  Claimi. 

6.  In  a  case  of  a  father  who  is  unable  to  labor,  the  mere  possession  of  an  interest 

in  a  farm  producing  an  income  of  $60  per  annum  should  not  exclude  him 
from  pension  under  section  4707,  Revised  Statutes,  or  section  1  of  the  act  of 
June  27, 1890. 

Joseph  K.  Smith 9 

7.  The  fact  that  a  father,  at  the  date  of  his  son's  death,  was  also  in  the  service  of 

the  United  States,  receiving  the  pay  and  allowances  of  a  private  soldier, 
does  not  Imr  the  allowance  of  pension  upon  the  ground  of  nondependence. 
it  being  shown  that  he  was,  by  reason  of  age  and  disabilities,  placed  in  the 
Veteran  Reserve  Cc»rp8. 

Joseph  J.  Hicks.,. _ 496 

See  also  Kinon,  1,  2,  3,  4,  6,  6,  7. 

DESERTION. 

Deserter  at  Large  hat  no  Pensionable  Statu. 
1.  An  honorable  discharge  from  all  service  contracted  to  be  performed  during 
the  war  of  the  rebellion  is  a  prerequisite  to  pension  under  the  second  section 
of  the  act  of  June  27, 1890,  and  appellant's  desertion  from  the  United  States 
service  in  1868  and  failure  to  receive  an  honorable  discharge  bars  his  right 
to  pension  under  said  act. 

Isaac  N.  Bnlib,  alias  Joh n  Thtnlap 59 

A  claimant  against  whom  there  stands  a  charge  of  desertion  under  an  enlist- 
ment for  service  in  the  war  of  the  rebellion,  which  charge  the  War  Depart- 
ment declines  to  remove,  has  no  title  to  pension  under  any  existing  law  on 
account  of  disability  incurred  in  said  war  or  service  performed  therein. 

George  Tjcssor 114 

;i  Desertion  of  soldier  from  Regular  Army,  in  which  he  enlisted  subsequent  to 
the  close  of  the  war  of  the  rebellion,  is  not  a  bar  to  widow's  claim  for  pen- 
sion under  the  act  of  June  27,  1890. 

Catharine  Tkihah 82 

4.  Desertion  from  the  Regular  Army  under  an  enlistment  subsequent  to  the  war 
of  the  rebellion  is  not  a  bar  to  allowance  of  pension  under  the  act  of  June 
27,  1890. 

James  \V.  Miller 316 

DISABILITIES. 

Permanent  Spedflo— Defined  and  Construed. 
1.  A  permanent  specific  disability  within  the  purview  of  section  4698^,  Revised 
Statutes,  is  one  which  is  due  to  wound,  injury,  or  disease  contracted  in  the 
military  or  naval  service  of  the  United  States,  and  in  line  of  duty,  and  which 
is  unchanging  in  character,  and  which,  when  once  established,  does  not 
require  subsequent  medical  examination  to  determine  its  existence,  and  is 
particularly  enumerated  or  classified,  and  for  which  a  fixed,  and  definite  rate 
of  pension  is  named  in  the  law,  as  the  loss  of  a  hand,  foot,  arm,  or  leg. 

William  H.  Parker 198 
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Total — ^Term  Construed. 
2.  A  soldier  or  sailor  is  deemed  totally  disabled  for  performing  the  duties  of  a 
soldier  or  sailor  when  his  disability,  due  to  his  military  or  naval  service, 
incurred  or  received  in  line  of  duty,  is  equal  to  an  anchylosed  ankle  or  wrist, 
or  other  equivalent  disability  which  would  incapacitate  Mm  for  the  p<srform- 
ance  of  active  duties  of  a  soldier  or  sailor. 

Sarah  J.  Paynter _ 16 

Under  Aet  of  June  27,  1890,  and  under  General  Law. 
8.  Where  it  is  shown  that  a  claimant  for  invalid  pension  under  the  act  of  J  one 
27,  1890,  is  prevented  from  following  his  trade  as  a  bricklayer  by  reason  of 
double  vision,  and,  because  of  his  advanced  age,  it  is  not  probable  he  could 
earn  a  support  by  any  other  occupation ,  the  provisions  of  said  act  may  properly 
be  held  to  apply.  The  resisonable  and  just  interpretation  of  said  act  is  Dot 
whether,  by  chance  or  charity,  the  soldier  can  find  some  means  of  supplying 
the  necessities  of  life,  but  whether  he  is  disabled  in  a  degree  preventing  him 
from  following  his  trade  or  some  kindred  occnpation  which  might  yield 
him  a  support. 

Ouirles  Stone. 477 

Aa  to  Permanency. 

4.  Where  there  is  a  reasonable  probability  that  the  disability  existing  at  the  date 

of  examination  will  decrease  with  the  lapse  of  time,  or  where  it  is  suscepti- 
ble of  amelioration  by  means  easily  within  the  claimant's  reach,  it  can  not 
be  regarded  as  permanent  within  the  act  of  June  37,  1890. 

Henry  Kirkhoff 14 

Manual  Labor  Defined. 

5.  Manual  labor,  within  the  meaning  of  the  pension  laws,  does  not  mean  labor 

with  the  hands  merely,  but  labor  performed  with  bodily  exertion  or  muscular 
effort,  and  the  man  who  can  perform  the  duties  of  county  surveyor  is  not 
wholly  unable  to  perform  manual  labor. 

Redney  F,  McDonald 498 

DISCHARGE. 

Honorable. 

1.  The  twenty-second  article  of  war  (sec.  1342,  R.  S.)  goes  to  the  measure  of 

punishment  that  may  be  inflicted  upon  a  mutineer,  but  does  not  go  to  a 
questi<^n  of  discharge.  A  mutineer  may  be  discharged  under  the  fourth 
article  of  war,  and  in  the  absence  of  express  recitals  such  discharge  is  not 
e<iuivalent  to  an  honorable  discharge;  for  a  discharge  may  not  be  technic- 
ally either  honorable  or  dishonorable. 

Margaretha  Arendes 42'> 

Death  in  Service  not  an  Honorable  Discharge  under  Act  of  June  27,  1890. 

2.  Death  in  the  service,  as  in  this  case,  from  delirium  tremens,  can  not  be  held 

to  be  equivalent  to  an  honorable  discharge. 

Elizabeth  J.  Hal/hill 467 

Dishonorable, 
'S.  A  dishonorable  discharge  from  the  military  service  of  the  United  States  is  no 
bar  to  pension  on  account  of  a  disability  due  to  wound  or  injury  received  or 
disease  contracted  in  the  service  and  line  of  duty. 

A7ine  E.  Basseit 321 

4.  The  widow  of  a  soldier  who  died  from  wounds  or  injury  received  or  disease 
contracted  in  the  military  service  of  the  United  States  and  in  line  of  duty 
is  pensionable,  notwithstanding  her  husband's  discharge  from  the  service 
was  a  dishonorable  one. 
Ibid, 
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Claimant  ha^ng  been  dishonorably  discharged  from  his  term  of  enlistment  in 
Company  H,  Fortieth  Ohio  Infantry  Volunteers,  for  service  in  the  war  of 
the  rebellion,  he  has  no  title  to  pension  under  the  provisions  of  section  2  of 
the  act  of  June  27, 1890,  for  the  reason  that  he  was  not  honorably  discharged 
from  all  of  the  service  he  contracted  to  perform  during  said  war. 

George  Vansickle 336 

Bischaige  for  Promotioii 

The  discharge  of  an  enlisted  man  by  reason  of  his  promotion  to  a  higher  rank 
(lieutenant)  is  not  a  discharge  within  the  meaning  of  the  act  of  June  2T, 
1890;  the  purpose  of  said  discharge  is  not  to  terminate  his  service,  but  to 
retain  him  in  the  service  in  a  higher  grade,  and  when  such  soldier  was,  after 
his  promotion,  dismissed  from  the  service  by  sentence  of  a  court-martial  he 
can  not  be  held  to  have  been  honorably  discharged. 

Mary,  ividoiv  of  Adam  Landfrit 530 

DISLOYALTY. 

Laws  Ooveming  as  to,  Generally. 

Applicants  for  bounty  land  under  the  act  of  March  3,  1855  (sec.  2425,  R.  S.), 

must  show  that  during  the  late  rebellion  against  the  authority  of  the  United 

States  they  were  known  to  be  opposed  to  such  rebellion  and  distinctly  in 

favor  of  its  suppression.     (Sec.  3480,  R.  S.) 
A  pardon  does  not  authorize  the  allowance  of  a  bounty-land  claim  to  a  person 

whose  sympathies  were  not  known  to  l>e  against  the  late  rebellion  and  in 

favor  of  its  suppression. 

MartftaM.  Welsh 163 

Is  a  Bar  to  Pensioii. 

The  admissions  of  this  appellant  under  oath,  as  well  as  the  other  evidence  in 
this  case,  show  that  he  rendered  voluntary  service  in  the  Confederate  army 
during  the  late  war  of  the  rebellion,  and  consequently  his  title  to  pension  is 
barred  by  the  provisions  of  section  4716,  Revised  Statutes. 

.4  nastafio  Cajjella :i08 

Enlistment  to  Eseape  Imprisonment. 

Claimant,  while  a  i)risoner  of  war  at  Salisbury,  N.  C.  offered  to  enlist  in  the 
Confederate  army,  with  the  avowed  purpose  of  making  liis  escape  to  the 
Federal  Army,  as  is  shown  by  the  evidence:  was  never  actually  enlisted  or 
mustered  into  said  service,  but  was  subsequently  paroled,  when  he  returned 
to  the  Union  Army  and  served  therein  until  mustered  out  in  May,  1865. 
Under  the  circumstances  it  is  held  that  it  is  not  shown  that  he  voluntarily 
aided  and  abetted  the  late  rebellion  against  the  authority  of  the  United 
States,  and  his  case  does  not  come  within  the  prohibition  of  section  4716, 
Revised  Statutes. 

George  L.  Henrp 422 

Conscription. 

Involuntary  service  in  the  Confederate  army  by  a  conscript  does  not  bring  a 
claimant  for  pension  within  the  provisions  of  section  4716,  Revised  Statutes. 
Appellant  was  22  years  old  when  he  entered  the  Confederate  service.  The 
age  limit  of  the  conscription  law  of  the  Confederacy  of  April  1,  1862,  was 
from  18  to  35  years;  that  of  September,  1H62.  18  to  4."»  years,  and  of  the  law 
of  February,  1864,  from  17  to  50  years,  and  the  appellant  was  subject  to  con- 
sciiption,  as  alleged  and  shown. 

Isaac  X  Babb,  alias  John  Dunlap 59 
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Condonatioii — Subsequent  Loyal  8er?iee. 

5.  The  act  of  Angnst  1 ,  1892.  is  not  retroactive,  and  a  widow  has  no  right  to  have 

sailor's  claim  reopened  tinder  said  act  when  said  sailor  died  before  the 
passage  of  the  act. 

Andrew  «7.  Passons u 416 

Evidence,  Pzesnmpticme,  and  Proof. 

6.  The  records  of  the  War  Department  show  that  claimant,  a  citizen  of  Iron 

County,  Mo.,  was  captured  December  3, 1864,  and  confined  at  Alton,  111., 
until  March  16,  1865,  when,  with  other  Confederate  prisoners,  he  enlisted  in 
the  United  States  Army:  Hdd,  That  such  record  raises  the  presumption 
that  claimant  voluntarily  engaged  in,  aided,  or  abetted  the  late  rebellion 
against  the  authority  of  the  United  States,  and  the  burden  of  proof  is  upon 
him  to  show  the  contrary. 

William  C.  Couch 39 

7.  The  presumption  from  the  fact  that  a  soldier,  while  in  rebel  prison,  enlisted 

in  the  rebel  army  is  that  he  voluntarily  aided  and  abetted  the  rebellion. 
But  this  presumption  may  be  set  aside  by  proof  that  it  was  his  intention,  by 
enlisting,  to  escape  to  the  Union  forces. 

Jamrs  H.  Ttaincy 77 

Burden  of  Proof  to  Overcome  Preenmption  is  on  daimant 

8.  Where  service  in   the  Confederate  army  is  shown  by  a  soldier's  or  sailor's 

record,  tlie  burden  of  proof  is  on  his  widow  claiming  pension  on  account  of 
his  service  and  death  to  show  that  such  service  was  not  voluntary.  Claim- 
ant in  this  case  not  having  satisfactorily  shown  that  her  husband's  service 
in  the  Confederate  army  was  involuntary,  her  claim  was  properh-  rejected 
under  section  4716,  Revised  Statutes. 

Emma  If.  Seymour _ 32'> 

Miseonri  State  Oaards. 
D.  Voluntary  services  in  the  Missouri  State  Guards  from  July  to  December,  1861, 
under  call  of  Governor  Jackson,  precludes  claimant  from  pension  under  the 
act  of  June  27,  1896,  by  reason  of  the  provisions  of  section  4716,  Revised 
Statutes. 

Aaron  T.  Bush 254 

See  also  Bounty  Land,  1,  2. 

DIVORCE. 

Decreo  to  take  Effect  on  Payment  of  Coits. 
1.  A  decree  of  divorce  which  states  that  said  decree  is  to  take  effect  upon  the 
payment  by  the  plaintiff  of  all  costs  of  the  proceeding  is  good,  though  the 
costs  are  never  paid,  said  condition  injected  into  the  decree  in  regard  to  the 
payment  of  costs  being  mere  surplusage. 

Mary  J,  Poorhaugh 189 

See  also  Marriage  and  Bivorce;  Jurisdietion,  1-8. 

DRAFTED  MEN 

See  Service,  18. 

ELECTION. 

BetveeikiQeneral  Law  and  Act  of  June  27, 1890. 
1.  Section  4715,  Revised  Statutes,  relating  to  tlie  matter  of  ** election,"  is  not 
properly  applicable  to  the  administration  of  the  act  of  June  27,  1890.  the 
provisos  of  section  2  of  the  latter  act  having  clearly  designated  under  what 
circumstances  claimants  or  applicants  under  other  laws  shall  receive  its 
benefits. 

Clement  B.  (hicfteaa 118 
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2.  The  claimant,  being  a  pensioner  under  prior  laws  at  less  than  $6  per  month, 
and  haying  shown  himself  entitled  to  the  benefits  of  the  act  of  June  27, 
1890,  a  certificate  under  the  latter  act  must  issue  to  him,  no  election  on  his 
part  heing  necessary;  and  his  acceptance  of  pension  under  said  act  does  not 
preclude  him  from  thereafter  prosecuting  a  claim  for  and  receiving  pension 
under  any  other  act,  the  only  restriction  being  that  he  shall  not  receive 
more  than  one  pension  for  the  same  period.  This  decision  is  not  intended 
to  affect  adjudications  heretofore  made  by  the  Bureau  of  Pensions  and 
accepted  by  the  claimants. 
Ibid. 
Kotice. 

:{.  Where  notice  sent  to  the  soldier  of  his  privilege  to  elect  to  take  pension  under 
the  general  law  in  lieu  of  the  pension  he  was  receiving  under  the  act  of 
June  27. 1890,  did  not  inform  him  from  what  date  the  old-law  pension  would 
begin,  or  that  if  he  accepted  it  he  would  have  to  relinquish  all  the  iiension 
he  had  received  under  the  act  of  June  27, 1890,  for  the  same  period,  and  he 
thereupon  made  a  choice  which  resulted  in  depriving  him  of  pension 
entirely  for  nine  months,  and  gave  him  a  smaller  rate  for  the  future,  and 
died  about  a  month  after  receiving  the  certificate,  the  election  by  hiiu  was 
not  binding  and  final,  as  he  did  not  have  reasonable  time  and  opportunity 
to  take  steps  to  have  said  action  set  aside.  Such  action  may  now  be  set 
aside  and  readjudication  made  at  the  request  of  his  widow. 

Rayidal  Mo7itgoniery _ ;^59 

ENLISTMBNT. 
Under  Aet  of  July  27,  1892. 
1.  Enlistment  is  a  prerequisite  condition  of  title  to  pension  under  the  act  of  July 
27, 1892,  and  can  be  proven  in  cases  thereunder  only  by  the  records  or  by  the 
certificate  of  the  proper  officer  of  the  War  Department.  Evidence  as  to  per- 
formance of  service  or  as  to  honorable  discharge  therefrom  is  incompetent 
and  inadmissible  in  the  absence  of  above  proof  as  to  enlistment. 

William  C.  Williamson _ 872 

See  also  Senrloe. 

EVIDENCE. 

Affidaviti,  Ezeention  of. 

1.  Evidence  verified  before  an  officer  who  is  the  claimant's  attorney  can  not  be 

considered  in  the  adjudication  of  a  claim  for  pension.  Evidence  thus  veri- 
fied should  be  returned  to  the  attorney  or  the  claimant,  as  the  circumstances 
may  warrant,  with  information  as  to  the  reason  why  it  can  not  be  considered, 
and  such  other  and  f  uither  information  as  may  be  deemed  proper  and  advis- 
able.   Willful  violation  of  the  rule  is  ground  for  disbarring  an  attorney. 

Lydia  J,  Miner. 104 

Bounty-Land  Warrant  at  Evidence  of  Title  to  Fenaion. 

2.  The  granting  of  a  bounty-land  warrant  based  upon  the  title  thereto  conferred 

by  the  act  of  March  :3,  1855,  does  not  necessarily  constitute  proof  of  title  to 
pension  under  the  act  of  July  27,  1892. 

William  C.  Williamson 372 

Certificate  of  DiiaUHty. 

3.  When  a  soldier  has  procured  his  discharge  by  reason  of  his  own  false  state- 

ments, which  said  statements  are  recited  in  his  certificate  of  discharge,  he 
will  not  be  allowed  in  a  pension  claim  to  deny  the  truth  of  these  statements, 
but  he  may  attack  the  fact  that  he  made  such  statements,  as  fraud  or  mis- 
take on  the  part  of  those  who  made  the  record  is  always  open  to  proof. 

JohnH.Ruhl 351 
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4.  Claimant  served  from  January  o,  1888,  to  June  13.  1889,  when  he  was  <lis- 
char^ed  on  a  surgeon's  certificate  of  disability,  in  which  it  was  stated  that 
he  was  an  imbecile  and  had  been  unfit  for  duty  ever  since  joining  the  troop 
to  which  he  belonged,  and  that  his  disability  existed  prior  to  enlistment. 
It  is  held  that  said  certificate  of  discharge  not  only  outweighs  the  presumi>- 
tion  of  prior  soundness  or  the  claimant's  allegations  thereof,  but  satisfac- 
torily establishes  the  facts  stated  in  such  certificate  until  the  same  are 
clearly  disproved. 

Hilliard  Preston -  -   374 

Certifioates  of  Examination  not  Evidence, 
o.  Examining  surgeons  are  officers  of  the  Government,  and  it  is  presumed  that 
their  duty  has  been  properly  performed,  in  the  absence  of  evidence  to  thi* 
contrary,  and  the  single  affidavit  of  a  civil  surgeon  is  not  .sufficient  to 
impeach  the  certificate  of  a  board  of  official  surgeons. 

rheodorr  M,  Koijt  .   .-.    :«1 

6.  Whenever,  in  a  claim  for  increase  of  pension  under  the  general  law,  an  appli- 

cant, after  long  and  unexplained  silence,  alle.^es  a  new  disjibility.  of  which 
there  is  neither  record  nor  medical  evidence,  the  adverse  presumption  aris- 
ing from  the  absence  of  such  evidence  is  open  to  rebuttal  by  the  testimony 
of  officers,  comrades,  and  neighbors;  but  such  presumption  is  not  out- 
weighed by  the  mere  recital,  under  oath,  of  assertions  made  long  since  by  the 
soldier  hims  4f  or  by  general  and  vague  statements  of  the  witnt^sses.  and 
can  be  overcome  onlj'  by  direct  and  positive  proof  of  incurrence  and  exist- 
ence, or  by  satisfactory  evidence  as  to  facts  and  circumstances,  from  which 
said  incurrence  and  existence  are  to  be  naturally,  fairly,  and  reasonably 
inferred. 

David  KUey  . .         449 

Presnmptions. 

7.  The  law  contemplates  that  a  soldier  shall  be  subjected  to  a  physical  examina- 

tion at  the  time  of  his  enlistment,  to  ascertain  his  fitness  for  the  service. 
When  such  examination  has  been  omitted,  the  presumption  that  he  was  free 
from  disability  at  enlistment  loses  much  of  its  force.  The  record  that  a  sol- 
dier had  hernia  while  in  the  service  and  the  legal  presumption  of  his  sound- 
ness at  enlistment  are  not  sufficient  to  prove  that  the  hernia  occurred  as  a 
result  of  the  service.  The  time  and  place  and  circumstances  of  the  origin 
of  the  disability  should  be  proved,  in  order  that  its  connection,  as  a  result 
with  the  service,  may  be  determined. 

Andrew  J.  Willis. 411 

Beoord  of  War  Department. 

8.  Neither  record  nor  medical  evidence  of  incurrence  or  treatment  in  service  is 

absolutely  essential  to  prove  service  origin;  but  an  absence  of  such  evidence 
should  be  satisfactorily  accounted  for,  as  a  claim  must  be  established  by  the 
best  evidence  of  which  the  case  in  its  nature  is  susceptible,  and  the  absence 
of  record  or  medical  evidence  showing  existence  of  and  treatment  in  the 
service  for  a  disabling  cause,  alleged  as  a  basis  of  pension,  under  certain 
circumstances,  be  a  valid  and  legal  ground  for  rejection. 

John  R.  Jonen. 304 

See  also  Biiloyalty,  6,  7,  8;  Kaniage,  4,  5;  Service,  Evidence  of. 
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EXAMINATIONS. 

Medical,  Generally,  at  to  Cominissioner*B  Powers. 

1.  Whenever  a  claimant  shall  have  been  ordered  and  appears  before  a  board  of 

examining  snrgeons  for  examination,  all  the  members  of  such  board  shall 
particix)ate  in  snch  examination,  and  no  certiticate  from  such  board  will  be 
accepted  which  fails  to  show  this  fact,  save  only  in  cases  where  a  claimant, 
on  appearing  and  finding  a  less  number  of  surgeons  than  the  full  board 
present,  shall  consent  in  writing  on  such  certificate,  to  be  examined  by  the 
members  of  said  board  then  present. 

Bi/roii  A.  Predmore .    165 

2.  The  secretary  of  the  board  shall  certify  on  the  back  of  the  certificate  the  names 

of  all  the  members  of  the  board  who  were  present  and  participating  in  such 
examination,  and  when  a  full  board  has  particix>ated  in  the  examination 
the  certificate  of  the  secretary  of  the  board  will  suffice;  but  in  case  a  full 
board  is  not  present  the  applicant  may  refuse  to  be  examined,  and  appear 
at  a  later  day  before  a  full  board. 
Ibid. 

3.  These  rules  shall  take  effect  only  from  the  1st  day  of  October.  1806,  and  are 

not  intended  to  disturb  cases  heretofore  adjudicated  in  good  faith.  a<rcording 
to  the  practice  heretofore  existing  in  the  Bureau  of  Pensions. 
Ibid, 

4.  A  medical  examination  to  test  the  right  of  claimant  to  the  benefit  of  the  act  of 

July  14, 1892,  ought  not  to  be  ordered  until  claimant  himself  has  established 
a  prima  facie  right  to  the  benefit  of  said  act. 

Thonias  J.  Hmcren 228 

Special. 

5.  No  evidence  whatever  of  origin  of  alleged  disability  having  been  filed,  a  prima 

facie  case  is  not  made  out,  and  it  is  not  the  duty  of  the  Bureau  to  hold  a 
.sx)ecial  examination  in  order  to  try  to  establish  the  claim. 

William  Strong 292 

FACE  BRIEF. 

1.  Where,  in  a  claim  for  increase  to  $50  i>er  month  on  account  of  the  necessity 
for  periodical  aid  and  attendance,  there  is  nothing  to  show  final  official 
action,  except  medical  slips  and  a  brief  indorsement  on  the  case  jacket, 
appeal  will  be  dismissed,  in  order  that  action  on  the  merits  of  the  claim  may 
be  taken  by  the  Bureau  on  a  properly  prepared  face  brief,  showing  defi- 
nitely legal  and  medical  conclusions  as  to  all  disabilities  and  claims. 

Alfred  Barlow 282 

FEE. 

Pee  not  ]>epende&t  on  Amoant  of  Peniion  Granted. 

1.  Fee  should  not  be  denied  for  the  reason  that  the  allowance  of  the  claim  in 

which  the  fee  was  earned  does  not  result  in  jiecuniary  benefit  to  the  claimant. 
Th(yniaft  S.  Bradford _ 139 

Pee  Dependent  on  Service  Bendered. 

2.  As  appellants  had  no  valid  power  of  attorney  in  the  case  and  rendered  no 

material  service,  they  have  no  title  to  fee. 

John  H,  Schoonover 10 
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Hedaction  of  Fee  Agreed  Upon. 

3.  It  is  within  the  power  of  the  Commissioner  of  Pensions,  even  when  a  fee 

agreement  is  recognized,  to  declare  that  in  no  case  of  the  natnrd  descrihed 
will  a  fee  greater  than  $10.50  be  allowed,  to  include  and  cover  all  services 
and  exx>en8e8. 

George  D.Hiltmi 182 

Eefnndment  of  Fee. 

4.  Where,  under  a  former  administration,  owing  to  error  of  law  or  mistake  of 

fact,  or  both,  a  fee  has  been  improperly  paid,  it  is  the  duty  of  the  Commis- 
sioner to  require  refundment. 

John  H.  Schoonover 10 

5.  An  attorney's  title  to  a  fee  is  dependent  on  his  client's  title  to  a  pension,  and 

where  the  pension  was  fraudulently  obtained  the  Commissioner  of  Pensions 
may  require  the  refundment  of  the  fee  paid  the  attorney  who  prosecuted 
the  claim,  as  well  as  the  pension  so  paid  the  claimant. 

Elizabeth  Striggon 12 

6.  The  Bureau  of  Pensions  has  no  authority  to  demand  the  refundment  of  a  fee 

except  where  the  record  shows  one  has  been  allowed,  and  paid  through 
error,  fraud,  or  mistake,  or  where  one  has  been  legally  allowed,  but  paid  to 
an  attorney  not  entitled  thereto. 

Mylon  Angel :J5 

Ho  Fund;  no  Fee. 

7.  Generally  a  fee  should  be  allowed  if  a  fund  has  accrued,  or  may  accrue,  in 

the  claim  in  which  the  fee  was  earned. 

Thomas  S.  Bradford _ 139 

8.  As  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension,  it  follows 

that  when  payment  of  accrued  pension  is  expressly  limited  to  the  defrayal 
of  the  expenses  of  pensioner's  last  illness  and  burial,  there  is  no  fund  from 
which  the  payment  of  a  fee  can  be  made. 

Lawrence  H.  Davis 406 

Biffienlty  and  Trouble,  Fee  in  Cases  of. 

9.  Service  rendered  by  an  attorney  in  securing  the  removal  of  suspension  of  pay- 

ment in  a  pension  case  comes  within  the  provision  of  section  4  of  the  act  of 
July  4,  1884  (amended  sec.  4786  R.  S.),  authorizing  the  Commissioner  of 
Pensions  to  recognize  fee  agreements  in  certain  classes  of  claims,  **  and  in 
such  other  cases  of  difficulty  and  trouble  as  the  Commissioner  may  see  fit  to 
recognize." 

George  t).  Hilton 182 

10.  Where  application  for  additional  pension  is  made  after  issue  to  allow  pension 

in  a  widow's  original  claim,  no  fee  can  be  allowed  unless,  in  the  opinion  of 
the  Commissioner  of  Pensions,  claim  is  one  of  *'  difficulty  and  trouble,"  in 
which  a  fee  may  be  allowed. 

Minors  of  Louis  Ollendorff 2T2 

Bnplioate  or  Beissne  of  Certifloate,  Fee  in. 

11.  A  fee  will  not  be  allowed  for  securing  a  new  or  a  duplicate  pension  certificate. 

Marvin  H.  Sackett 261 

12.  When  an  attorney  is  obligated  to  secure  the  allowance  of  pension  from  the 

earliest  date  from  which  pension  can  be  allowed,  he  is  not  entitled  to  an 
additional  fee  upon  reissue  to  correct  the  date  of  the  commencement  of 
pension. 

Flying  {an  Indian) 376 
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SvpUoate  or  man  Claims,  Fee  in. 
18.  An  attorney  who  is  a  member  of  a  firm  which  received  the  full  contract  fee  in 
the  original  claim  is  not  entitled  to  an  additional  fee  in  a  claim  for  rerating 
or  reiflsne  to  correct  the  date  of  the  commencement  of  pension  allowed  in 
the  original  claim. 

Patrick  McEneany ! 206 

14.  Claims  for  additional  pension  to  widows,  nnder  section  4703,  Revised  Statutes, 

whether  commenced  by  the  widow  or  by  the  guardian  in  behalf  of  the  minor 
children  of  a  soldier  by  a  former  wife,  are  not  original  claims  for  pension 
within  the  meaning  of  the  act  of  July  4, 1884,  in  relation  to  fees. 

Minors  of  Louis  Ollendorf 272 

15.  Where  application  for  snch  additional  pension  and  for  the  widow's  additional 

pension  are  pending  separately  and  simnltaneonsly  they  constitute  bnt  one 
claim,  for  the  prosecution  of  which  only  one  fee  can  be  paid. 

Ibid. 
Id.  Ab  the  appellant  has  received  the  stipulated  fee,  he  is  not  entitled  to  an  addi- 
tional one. 

Minors  of  Robert  C,  Banker 303 

17.  Where  an  attorney,  who  has  been  paid  )25,  enters  into  a  partnership,  and  the 

firm  files  new  articles  of  agreement,  no  fee  can  be  paid  to  the  firm  for  com- 
pleting the  claim  for  disabilities  x)6nding  when  the  certificate  issued  on 
which  the  attorney  received  the  $25,  but  not  included  in  snch  certificate. 

August  Koch 342 

DapliMte  Dedaratioiis,  Fee  in. 

18.  Where  two  applications  identical  in  snbstance  and  purpose  are  filed  in  a  pen- 

sion claim,  each  by  a  different  attorney,  and  by  mistake  are  jacketed  sepa- 
rately and  gri^en  different  numbers,  and  both  attorneys  render  service,  the 
attorney  filing  the  first  application  is  entitled  to  recognition  and  the  fee. 

Caroline  Hoffman 66 

InarsMS  Ctoimi,  Fee  in. 

19.  Claims  for  additional  pension  to  widows  under  section  4703,  Revised  Statutes, 

whether  commenced  by  the  widow  or  by  the  guardian  on  behalf  of  the  minor 
children  of  a  soldier  by  a  former  wife,  are  not  original  claims  for  pension 
within  the  meaning  of  the  act  of  July  4, 1884,  in  relation  to  fees. 

Minors  of  Louis  Oilendorf 272 

FEB  CONTRACTS. 

Stipulationi  in  CcmtnMt. 

1.  Fee  agreements  containing  a  provision  conditioning  that  the  amount  of  the 

stipulated  fee  shall  be  dependent  upon  the  rate  of  pension  allowed  are  not 
in  violation  of  law  or  public  policy,  and  will,  therefore,  be  recognized. 

Thomas  Robinson 211 

When  most  be  Filed. 

2.  All  evidence  as  to  the  contract  in  relation  to  fees  between  claimants  and  their 

agents  or  attorneys  must  be  filed  prior  to  issue  of  the  certificate  of  pension 
in  the  claim  to  which  it  is  to  be  applied. 

Elias  Shank 486 

FRAITD  AND  MISTAKE, 

Ckyvenuaeiit  may  SeimlmrM  Itielf  in  Caie  of. 
1.  While  prosecuting  his  claim  for  pension  under  the  general  law  for  disease  of 
the  left  lung,  claimant  concealed  the  fact  that  he  had  been  shot  through  said 
Inng  prior  to  his  enlistment,  which  wound  caused  his  disease  of  lungs.    It 
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is  held  that  snch  concealment  amounts  to  actual  fraud  on  his  part,  war- 
ranting the  withholding  of  the  pension  granted  him  under  the  act  of  June 
37,  1890,  to  reimburse  the  Government  for  moneys  paid  him  as  pension 
under  the  general  law  on  account  of  such  disease  of  lungs. 

Janies  A,  Trosper 75 

2.  Where  the  clain^^nt  concealed  the  fact  that  he  had  epileptic  fits  before  enlist- 

ment and  introduced  testimony  to  show  that  he  was  in  sound  bodily  health 
when  he  entered  the  Army,  and  there  was  nothing  in  the  evidence  before 
the  Pension  Bureau  to  suggest  the  contrary,  and  pension  was  allowed  for 
epilepsy,  which,  it  was  subsequently  ascertained,  existed  before  enlistment, 
it  is  held  that  the  pension  was  procured  by  fraud,  and  pension  due  under 
the  act  of  June  27, 1890,  may  be  withheld  to  reimburse  the  Government  for 
the  amount  erroneously  paid. 

William  H,  Robewn .._ 337 

3.  While  prosecuting  his  claim  for  x>ension  under  the  general  law  for  an  injury 

of  the  left  hip,  claimant  concealed  the  fact  that  he  had  dislocated  said  hip 
when  a  boy  before  said  enlistment,  and  that  he  was  also  afflicted  with  rheu- 
matism of  the  hips  before  he  enlisted.  Such  concealment  is  held  to  have 
timounted  to  actual  fraud  on  his  part  in  prosecuting  his  claim,  warranting 
the  withholding  of  the  pension  granted  him  under  the  act  of  June  27,  1890, 
to  reimburse  the  Government  for  moneys  paid  him  under  the  general  law 
on  account  of  said  injury  to  hip. 

Herman  G.  Pike 314 

OovemnLe&t  may  not  Baimlnine  Itielf  Eioopt  in  Caw  o£ 

4.  The  Government  can  not  withhold  the  pension  granted  under  the  act  of  June 

27,  1890,  to  reimburse  itself  for  moneys  erroneously  paid  as  pension  under 
the  general  law  when  such  pension  was  not  procured  through  fraud  or  mis- 
take, but  was  allowed  as  the  result  of  an  erroneous  judgment  on  the  evi- 
dence. 

Christian  May 71 

5.  Recovery  of  pension,  when  paid  upon  an  erroneous  judgment  and  not  through 

fraud  or  mistake  of  fact,  is  without  authority  of  law  or  the  rules  of  practice, 
as  interpreted  by  the  opinion  of  the  Assistant  Attorney-General  (6  P.  D. ,  297; . 
Pension  was  allowed  in  this  case  under  the  general  law  upon  an  erroneous 
judgment  as  to  the  sufficiency  of  evidence  of  the  contributions  of  soldier,  and 
when  additional  evidence  was  filed  showing  that  no  contributions  had  been 
made,  the  pensioner's  name  was  dropped  from  the  rolls.  There  was  no  fraud 
on  the  part  of  pensioner  in  procuring  the  pension,  nor  mistake  of  fact  in  its 
allowance,  but  there  was  failure  to  ascertain  a  fact,  and  when  pension  was 
allowed  to  her  under  act  of  June  27,  1890,  it  was  error  to  withhold  such 
pension  to  reimburse  the  Government  for  the  amount  paid  by  reason  of  the 
former  erroneous  judgment.    That  action  should  be  rescinded. 

MaryChryst 342 

See  also  Mistake;  Boimlmnement,  4,  5,  6. 

HAWKINS  TATLOR  COMMISSION. 

See  Service,  %  8. 

INCRBASE. 
Aet  of  January  5,  1898. 

1.  The  increase  of  pension  provided  by  the  act  of  January  5,  1893,  for  survivors 
of  the  war  with  Mexico,  is  to  be  granted  only  to  those  survivors,  otherwise 
entitled,  who,  on  the  5th  of  January,  1893,  were  in  receipt  of  a  penskm  of 
$8  per  month  on  account  of  service  in  the  war  with  Mexico. 

Oeorge  W.  Twist 289 
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2.  One  who  has  an  income  of  $400  yearly  is  not  included  in  those  entitled  to  in- 
crease under  the  act  of  January  5, 1893. 

Oe&rge  W.  Rust 415 

nfSANE  PERSONS. 
Payment  of  Peiudoii  to. 

1.  Where  a  person  has  been  judicially  declared  insane,  or  is  confined  in  an  insti- 

tution for  the  safekeeping,  care,  and  treatment  of  the  insane,  he  must  prose- 
cute his  or  her  claim  by  next  friend,  guardian,  or  committee;  but  payment 
will  be  made  only  to  the  qualified  guardian  or  committee. 

Joel  Ames  (insane) 171 

Fowon  of  Attonioy  front. 

2.  A  power  of  attorney  executed  by  a  person  who  has  not  been  judicially  declared 

insane  nor  confined  in  an  asylum  for  the  insane  or  other  public  institution 
for  the  care  and  keeping  of  insane  persons,  though  the  party  was  insane  at 
the  time,  will  be  recognized  until  repudiated  by  the  claimant,  his  guardian,  or 
committee  before  the  completion  of  the  claim ;  but  if  the  attorney  so  appointed 
enters  into  the  prosecution  of  the  claim  in  good  faith,  without  notice  of  the 
insanity  of  the  claimant,  and  has  rendered  valuable  service  in  the  claim,  and 
is  properly  conducting  the  prosecution  of  the  same,  he  will  be  protected  in 
his  rights  as  in  other  cases. 

Joel  Ames  {insane) 171 

8.  A  power  of  attorney  to  prosecute  a  pension  claim,  executed  by  a  claimant  after 
having  been  judicially  declared  insane,  or  while  confined  in  an  asylum  for 
the  insane,  will  not  be  recognized,  and  the  attorney  filing  the  same  should 
be  so  notified. 
Ibid. 
ProMoation  of  dainis  by. 

4.  A  declaration  for  pension  may  be  made  by  a  person  non  compos  mentis,  but  if 

it  appear  that  he  was  at  the  time  of  executing  the  same,  or  thereafter  becomes 
incapable  of  understanding  the  nature  of  his  claim,  and  incapable  of  prose- 
cuting the  same,  the  case  must  thereafter  be  prosecuted  by  Ihe  next  friend, 
guardian,  or  committee  of  such  person. 

Joel  Ames  {insane) 171 

5.  Where  a  person  has  not  been  judicially  declared  insane  nor  confined  in  any 

asylum  or  public  institution  for  the  care,  keeping,  and  treatment  of  the 
insane,  he  may  prosecute  a  claim  for  pension  in  person. 
Ihid. 
See  also  Minon,  4,  5,  6,  7,  8,  9. 

JURISDICTION. 
Of  Coorti. 

1.  Where  it  appears  from  inspection  of  the,  record  that  the  defendant  at  the  time 

of  the  alleged  service  upon  her  was  beyond  the  reach  of  the  process  of  the 
court,  and  that  service  upon  such  defendant  was  made  by  publication,  it 
must  appear  that  the  requirements  of  the  statutes  authorizing  service  by 
publication  have  been  strictly  complied  with. 

Josephine  S.  Boyd 1 

2.  The  statute  of  Nebraska,  which  requires  that  publication  must  be  made  for 

four  consecutive  weeks  and  must  notify  the  person  or  persons  thus  to  be 
served  when  they  are  required  to  answer,  and  which  provides  that  the 
answer  or  demurrer  to  the  plaintiff's  petition  must  be  filed  on  or  before  the 
third  Monday  after  the  return  day  of  the  summons  or  publication  of  the 
notice,  is  not  complied  with  where  the  notice,  which  was  published  for  the 
first  time  on  October  2  ^886,  notified  the  defendant  that  she  was  *'  required 
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to  answer  said  petition  on  or  before  Monday,  the  18th  day  of  October,  A.  D. 
1886/'  and  snch  notice  conferred  no  jurisdiction  on  the  court  over  the 
defendant  or  the  subject-matter  of  the  suit. 
Ibid, 

3.  A  divorce  decreed  against  a  nonresident  defendant  of  said  State  with  no  other 

notice  than  thus  stated,  in  proceedings  where  no  appearanc^^was  made,  is 
void. 

Ibid. 

4.  In  such  a  case  the  rejection  of  a  widow's  claim  for  jiension  on  the  ground  that 

she  was  not  the  legal  widow  of  soldier  because  he  was  divorced  from  her  by 
such  decree  was  error. 
Ibid. 

5.  In  a  State  where  the  statute  requires  in  a  petition  for  divorce,  in  addition  to 

the  facts  on  which  plaintiff  claims  relief,  a  statement  specifying  the  town 
and  county  in  which  he  has  resided,  the  entire  length  of  his  residence 
therein,  after  deducting  all  absence  from  the  State,  and  that  such  residence 
has  been  in  good  faith  and  not  for  the  purpose  of  obtaining  a  divorce  only, 
the  court  will  not  acquire  jurisdiction  in  a  suit  for  divorce  unless  the  peti- 
tion contains  such  averments. 

Mary  Holmes 184 

6.  When  a  court  exercises  a  special  power  conferred  upon  it  by  statute,  and  not 

according  to  the  course  of  the  common  law,  it  must  strictly  comply  with 
the  requirements  of  the  statute,  and  such  compliance  must  affirmatively 
appear  from  the  record  itself. 
Ibid. 

7.  In  the  State  of  Iowa  the  jtLdge*s  calendar  is  not  a  part  of  the  court  records, 

and  an  entry  .therein  will  not  constitute  a  judgment.    In  this  case  the  only 
record  of  a  decree  of  divorce  having  been  entered  was  contained  in  the  min- 
utes of  the  judge,  which  stated:  "  Decree  of  divorce  as  prayed  for  at  plain- 
tiff's cost,"  and  it  was  held  that  a  divorce  was  not  proved. 
Ibid. 

8.  Where  a  transcript  of  the  proceedings  in  a  suit  for  divorce  in  the  State  of 

Iowa  fails  to  show  that  a  formal  decree  of  divorce  has  been  spread  upon  the 
records,  it  will  not  be  accepted  to  prove  such  divorce. 
Ibid, 

Of  CommiMioiLer  of  Pensions. 

9.  It  is  within  the  power  of  the  Ck)nmiissioner  of  Pensions,  even  when  a  fee 

agreement  is  recognized,  to  declare  that  in  no  case  of  the  nature  described 
will  a  fee  greater  than  $10.50  be  allowed,  to  include  and  cover  all  services 
and  expenses. 

OeorgeD.  Hilton 188 

See  also  Bating,  1. 

LBaiTIMACT. 

Generally. 
1.  Legitimacy  being  a  prerequisite  to  the  legal  title  to  pension  of  minor  children, 
the  fact  that  the  parents  of  these  claimants  were  never  lawfully  married 
bars  them  from  receiving  any  x)en8ion  except  by  special  act  of  Congress  for 
their  benefit. 

Alleged  minors  of  Hartwell  Trickey 84 
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Of  Coloind  Children. 

2.  The  issue  of  customary  negro  marriages  are  deemed  legitimate  tmder  the  laws 

of  Kentucky,  and  as  the  alleged  marriage  of  claimant  was  not  such  as  is 
mentioned  in  section  4705,  Revised  Statutes,  it  is  goyemed  by  the  laws  of 
Kentucky,  as  he  was  residing  in  that  State  at  the  date  his  right  to  pension 
accrued. 

Ousjohfuon  (father  of) 463 

LIBOTATION. 
Orphaa  Brotken  and  Btftars. 
1.  The  claims  of  orphan  brothers  and  sisters,  under  section  4707,  Beyised  Stat- 
utes, do  not  come  within  the  exception  to  the  limitation  as  to  commence- 
ment of  pension  in  the  proviso  of  the  second  section  of  the  act  of  March  8, 
1879,  applicable  to  claims  by  and  in  behalf  of  insane  persons  and  children 
under  16  years  of  age. 

Minor  sisters  of  Alexander  Sutton 187 

3.  In  claim  of  orphan  brothers  and  sisters  under  the  age  of  16  years,  filed  under 

section  4707,  Revised  Statutes,  subsequent  to  June  80, 1880,  pensions  can 
not  commence  prior  to  filing  of  such  declaration,  and  such  claims  are  barred 
when  so  filed  after  claimants  arrive  at  the  age  of  16  y^ars,  there  being  no 
pensionable  periods  in  such  cases. 
Ibid, 
See  also  Xinon,  10, 11, 18. 

UNB  OF  DX7T7. 
OeiienJly. 

1.  Upon  the  report  of  the  War  Department  that  there  are  no  orders  directing 

soldiers  to  play  base  ball,  but  that  the  Department  encourages  athletic 
sports  by  enlisted  men  as  promoting  the  efficiency  of  the  men,  and  it  has 
been  the  rule  to  regard  injuries  received  by  officers  and  enlisted  men  while 
engaged  in  such  sport  in  camp  or  garrison  as  incurred  in  line  of  duty,  it  was 
held  that  the  rejection  on  the  ground  alone  that  alleged  disability  was 
incurred  while  playing  ball  was  error,  and  the  case  was  remanded  for  fur- 
ther investigation  as  to  the  circumstances  under  which  such  disability  was 
incurred,  and  further  adjudication. 

Henry  Newman 582 

AliiSBce  from  Command  ti  Aibeting  line  of  Duty. 

2.  Soldier  shot  by  guerrillas  while  returning  to  his  command  after  having  been 

absent  for  several  days  on  leave  for  the  purpose  of  visiting  his  family  and 
friends  was  not  in  line  of  duty. 

Daniel  V,  Mdvin 80 

Peisonal  Alteroatlon. 

3.  Claimant,  who  was  shot  by  a  civilian  in  consequence  of  remarks  made  by  him 

relative  to  a  quarrel  then  in  progress  between  such  civilian  and  another 
officer  of  claimant*s  regiment,  is  held  not  to  have  been  in  the  line  of  duty, 
regardless  of  the  question  as  to  whether  or  not  his  remarks  were  sufficient 
provocation  for  the  shooting. 

Bowman  H,  Peterson 56 

TioUtion  of  Ordori,  IiqnriM  Becoived  in,  not  in  Line  of  Doty. 

4.  A  soldier  is  not  deemed  in  line  of  duty,  within  the  meaning  of  the  pension 

laws,  when  engaged  in  the  violation  of  law,  or  of  any  rule,  order,  or  regu- 
lation of  the  military  service. 

Vincent  Paiar 312 

5.  When  soldier  was  shot  by  his  superior  officer  for  refusing  to  obey  his  order,  he 

can  not  be  pensioned  for  disability  due  to  said  gunshot  wound,  for  the  reason 
that  said  wound  was  not  incurred  in  line  of  duty. 
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mabbulob  and  divorcb. 

Marriage  Determined  bf  the  lex  loeL 

1.  Where  the  widow  of  a  colored  soldier  applies  nnder  section  3  of  the  act  of  June 

27, 1890,  section  4705,  Revised  Statutes,  has  no  application,  and  the  widow 
must  prove  her  marriag^e  hy  the  lex  loci. 

Lettie  Hawkins  (colored) 22 

When  an  Impediment  to  Karziage  Existe. 

2.  As  it  appears  that  the  soldier  was  married  previous  to  his  marriacre  to  the 

clahnsnt,  proof  of  a  prima  facie  valid  marriage  between  soldier  and  claim- 
ant is  not  sufficient  in  the  absence  of  the  proof  of  the  death  or  divorce  of  the 
first  wife. 

Mary  A,  Reynolds 287 

8.  The  question  as  to  whether  an  impediment  existed  to  a  valid  marriage,  arising 
in  a  pension  claim  of  a  widow,  is  a  question  of  fact,  and  the  Pension  Bureau 
in  determining  the  same  is  not  bound  by  the  decision  of  any  other  tribunal. 

Catherine  Maher,  widow  of  John  Tyge 536 

Yerdiot  of  Jury,  whon  not  Admiis^ble  to  Prove. 

4.  The  verdict  of  a  jury  acquitting  an  attorney  or  agent  charged  with  presenting 

and  prosecuting  a  fictitious,  false,  and  fraudulent  claim  for  pension  to  be 
paid  appellant  in  a  case  wherein  the  validity  of  her  marriage  was  in  question 
is  not  admissible  to  show  that  she  was  lawfully  married  to  the  soldier  on 
account  of  whose  death  she  claims  pension. 

Mary  F.  Barker 48 

Burden  of  Proof. 

5.  Claimant's  marriage  to  soldier  in  1877  is  shown  by  record  evidence,  and  she 

lived  with  him  as  a  wife  from  the  time  the  ceremony  was  performed  until 
his  death,  in  1884,  and  bore  him  four  children,  who  survived  soldier. 
Applicant  was  never  married  prior  to  her  marriage  with  soldier,  and  no 
evidence  appears  in  the  case  tending  to  show  that  soldier  was  ever  previ- 
ously married,  but  all  the  witnesses  who  have  testified  in  the  claim  state 
that  they  never  heard  it  intimated  that  he  had  been  previously  married, 
but,  prior  to  this  marriage,  he  represented  himself  to  be  a  single  man,  and 
they  believed  this,  and  have  no  reason  to  believe  otherwise:  Heid,  That  a 
legal  marriage  between  claimant  and  soldier  is  proved. 

MaryC.  BueMey 195 

6.  Claimant  being  unable  to  prove  whether  the  soldier  had  been  previously  mar- 

ried, and  there  being  no  evidence  that  such  was  a  fact,  but  all  the  evidence 
rather  showing  that  there  was  no  such  prior  marriage,  the  burden  of  secur- 
ing the  necessary  evidence  is  upon  the  Government,  as  held  in  the  case  of 
the  widow  of  Ami  Kimball,  No.  586,051,  decided  April  4, 1896,  and  the  action 
of  rejection  is  reversed,  in  order  that  the  claim  may  be  specially  investi- 
gated. 

America  Hooker 210 

In  Indiana. 

7.  Claimant  was  married  to  the  soldier  in  1859  by  a  ceremony,  and  they  lived 

together  in  the  relation  of  husband  and  wife,  in  the  State  of  Indiana,  from 
that  time,  until  soldier's  death  in  1892,  and  twelve  children  were  the  issue  <>r 
said  marriage.  At  the  date  of  this  marriage  the  soldier  had  a  prior  wife 
living,  who  procured  a  divorce  from  him  in  the  State  of  lUinois  in  1868,  all 
of  which  facts  were  unknown  to  claimant  prior  to  soldier's  death.  It  is  held 
that  under  the  laws  of  the  State  of  Indiana,  while  the  marriage  in  1859  was 
void,  a  valid  common-law  marriage  arose  between  claimant  and  soldier 
after  the  granting  of  a  decree  of  divorce  in  1863,  the  acta  of  the  parties, 
after  the  impediment  was  removed,  raisinjr  the  presumption  of  mutual  con* 
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sent,  which  the  supreme  court  of  Indiana  holds  is  the  essential  factor  of  a 
perfect  common-law  marriage  in  that  State. 

Louisa  J.  Doan ._ 377 

In  lUxyUnd. 

8.  The  laws  of  Maryland  do  not  recognize  marriages  under  the  common-law  rules. 

Lettie  Hawkins  (colored) 22 

In  Kew  York. 

9.  Claimant  married  the  soldier  in  1865  or  1866,  in  the  State  of  New  York,  and 

lived  with  him  as  his  wife  in  that  State  to  the  time  of  his  death,  in  1893. 
One  Sarah  Butler,  who  is  now  the  wife  of  one.Benham,  testified  that  she 
was  married  to  said  soldier  ten  years  before  the  war  by  a  Baptist  minister, 
but  that  just  prior  to  her  marriage  to  Benham  in  1864,  she  procured  a 
divorce  from  said  soldier  through  an  attorney  in  New  York  City,  but  that 
she  could  not  find  the  decree.  No  record  of  such  divorce  has  been  found: 
Hdd,  That  as  the  evidence  of  previous  marriage  rests  on  the  same  testi- 
mony as  the  evidence  of  divorce,  under  the  circumstances,  and  the  deci- 
sions of  the  courts  of  New  York  and  the  Supreme  Court  of  the  United 
States,  claimant's  marriage  to  soldier  may,  as  the  case  now  stands,  be  held 
valid,  but  as  the  case  appears  to  be  susceptible  of  further  proof,  the  same  is 
reopened  for  further  special  examination. 

LodiskaCHyer 298 

In  Pennajlvuua. 

10.  In  Pennsylvania  marriage  is  a  civil  contract,  to  the  validity  of  which  the  con- 
sent of  the  parties,  able  to  contract,  is  all  that  is  required;  but  when  two 
persons  marry  while  one  of  them  has  a  husband  or  wife  living  and  not 
divorced,  such  marriage  is  void.  And  their  continued  cohabitation  after 
the  removal  of  the  impediment  to  their  legal  xonriage,  without  proof  of  a 
subsequent  actual  marriage,  is  not  sufficient  to  raise  the  presumption  of  a 
marriage  after  the  removal  of  such  impediment. 

Sarah  C,  Hayden 364 

1ft  Ttamewee. 

It.  Th» soldier,  on  account  of  whose  death  appellant  claims  x>en8ion,  having  had 
ample  opportunity  to  know,  or  to  ascertain  upon  slight  inquiry,  that  his 
first  wife  was  living  when  he  married  appellant,  is  presumed  to  have  known 
such  fact;  and  his  said  marriage  to  appellant  was  not  valid  under  section 
3298  of  the  code  of  Tennessee. 

Mary  F.  Barker : 48 

12.  A  marriage  between  slaves,  celebrated  according  to  custom,  and  with  the  con- 

sent of  their  respective  owners,  has  always  been  held  a  valid  marriage  in 
the  State  of  Tennessee,  but  not  followed  by  all  the  legal  consequences  result- 
ing from  the  marriage  of  white  persons. 

Margaret  CHXbert  (widow).. - 249 

13.  A  marriage  between  slaves  which  has  been  ratified  after  the  parties  thereto 

were  emancipated,  becomes  a  valid  marriage  in  Tennessee,  and  is  followed 
by  all  the  legal  consequences  resulting  from  the  marriage  of  white  persons. 
Ibid. 

14.  A  slave  marriage  is  ratified  in  said  State  when  two,  who  were  formerly  slaves, 

and  who  contracted  a  marriage,  in  common-law  form,  or  one  celebrated 
under  the  statute  during  slavery,  continue  to  live  and  cohabit  together  as 
husband  and  wife  after  emancipation;  and  if  such  persons  were  living 
together  in  that  relation  on  the  26th  day  of  May,  1866,  they  are  made  hus- 
band and  wife  by  the  fifth  section  of  the  act  of  the  legislature  of  that  State 
passed  on  that  date. 

Ibid,  ^  T 
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15.  A  subfleqnent  marriage  of  either  of  such  partiefl  while  the  other  is  living  and 

not  divorced  is  null  and  void. 
Ibid. 

16.  Soldier  having  married  one  Betsey  Gilbert  with  the  consent  of  their  master  in 

1856  when  both  were  sUtves,  and  having  lived  together  as  husband  and  wife 
from  that  time  to  1870,  claimant's  marriage  to  him  in  1871 ,  when  said  Betaey 
was  still  alive  and  not  divorced,  was  nnll  and  void,  and  she  has  no  status  as 
his  widow. 
Ibid. 
Of  Slaves  in  ^xgiaia. 

17.  The  act  of  the  assembly  of  Virginia  passed  Febmary  37, 1866,  recognized  the  re- 

lation of  marriage  between  snch  colored  persons  as  were,  at  the  time  of  its 
I>assage,  cohabiting  with  each  other  nnder  an  agreement  or  understanding  to 
live  together  as  h  usband  and  wife.    Snch  an  agreement  need  not  be  in  express 
terms.    It  may  be  implied  from  the  acts  and  declarations  of  the  parttes. 
EdithFauUc  {aUeged  widow) 313 

18.  Under  the  law  as  above  stated,  and  on  the  facts  elicited  by  special  examina- 

tion to  which  this  claimant  was  a  party,  the  claimant  is  shown  to  have  been 
the  wife  of  Stephen  Watkins;  and  since  the  act  of  February  27,  1866,  was 
retrospective  in  its  nature,  and  merely  sanctioned  marriage  agreements 
previously  entered  into  and  subsisting  at  the  time  of  the  act,  an  implied 
agreement  between  this  claimant  and  Stephen  Watkins  being  in  effective 
operation  at  the  time  of  the  claimant's  death,  there  can  be  no  period  of  time 
during  which  she  had  a  pensionable  status  as  the  widow  of  Lambert  Fanik, 
the  soldier  through  whom  she  claims. 
Ibid. 
In  Indian  Kationi. 

19.  The  Wyandotte  tribe  of  Indians  in  1882  were  a  distinct  political  community, 

and  as  such  possessed  the  power  of  self-government  and  the  con5<eqnent 
right  to  determine  the  social  condition  and  domestic  status  of  one  of  its 
members,  he  being  within  the  jurisdiction  of  and  a  domiciled  subject  of 
said  Wyandotte  Nation.  A  decree  of  divorce  granted  by  the  Wyandotte 
council,  being  an  act  of  the  nation  as  a  sovereignty,  exercised  thxxmgh  its 
proper  channels,  and  not  prohibited  by  the  Constitution  and  treaties  of  the 
United  States,  its  validity  is  not  affected  by  the  fact  that  said  decree  was 
granted  without  notice  to  defendant.  Such  decree  destroyed  the  marriage 
relation  existing  between  libelant  and  libelee,  and  is  effectual  to  necessitate 
a  holding  that  claimant  is  not  the  legal  widow  of  soldier. 

Cassandra  F.  Clark 285 

Of  Colored  and  Indian  BoldioTt. 

20.  Title  to  pension  in  the  widow  of  a  colored  soldier  is  dependent  upon  section 

4705,  Revised  Statutes,  if  the  soldier  died  by  reason  of  wounds,  injuries, 
casualties,  or  disease  contracted  in  the  military  or  naval  service  of  the 
United  States. 

Lettie  Hawkins  {colored) 22 

21.  The  mother  of  the  claimants  is  shown  not  to  have  lived  with  the  soldier  as  his 

wife  up  to  the  date  of  his  enlistment,  soldier  having  died  in  the  service,  and 

her  marriage  can  not  be  recognized  under  section  4705,  Revised  Statutes,  nor 

can  the  claimants  be  considered  as  his  children  for  pensionable  purpoees. 

Minors  of  Oeorge  Barker,  alias  Oarrett 284 

22.  Where  the  bona  fide  moral  matrimonial  intent  is  lacking  between  a  male  and 

a  female  slave,  their  cohabitation  can  not  be  made  the  foundation  of  a  l^gal 
marital  status  by  force  of  law  after  emancipation. 

Anne  Hughes 455 
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Claimant  was  married  to  the  soldier  before  the  war,  while  they  were  both 
slaves,  and  liyed  with  him  until  he  entered  the  serrioe.  He  did  not  reenme 
matrimonial  relations  with  her  after  discharge,  bnt  in  1869  was  married  to 
one  Rachel  Williams,  with  whom  he  lived  nntil  his  death  in  1891.  Held, 
That  claimant  is  not  his  widow. 

Pat^ey  Washington 862 


24.  Where  a  vzdid  common-law  marriage,  under  the  lex  loci,  existed  prior  to  the 

ceremonial  marriage  with  the  same  woman,  which  took  place  subsequent 
to  the  x^assage  of  the  act  of  June  27, 1890,  puch  ceremonial  marriage  neither 
added  to  nor  detracted  from  the  validity  of  the  common-law  marriage,  and 
claimant  has  title  under  the  latter  to  pension  under  said  act. 

Anna,  widow  of  John  A.  Koch 604 

Void  Beeanse  of  a  Pzior  lUniage. 

25.  At  the  date  of  the  passage  of  an  act  of  the  Arkansas  general  assembly,  Febru- 

ary 6, 1867,  providing  that  negroes  and  mulattoes  who  were  then  cohabiting 
as  husband  and  wife,  and  recognizing  that  relation,  should  be  deemed  law- 
fully married,  claimant  was  living  in  said  State  with  one  G^rge  Washing- 
ton in  the  relation  of  husband  and  wife.  Her  marriage  to  soldier  in  1871, 
while  Washington  was  alive,  and  undivorced  from  him,  was  therefore  void, 
and  she  is  not  his  lawful  widow. 

Mary  A.  Holmes 892 

MILITIA. 
Oennally. 

1.  A  State  militiaman,  claiming  under  subdivisions  1  and  3,  section  4698,  Revised 

Statutes,  must  show  that  his  organization  was  called  into  service  by  the 
President  of  the  United  States.  If  such  is  not  shown,  he  must  show  that 
his  organization  was  acting  under  orders  of  an  officer  of  the  United  States, 
and  that  he  received  a  woxmd  or  injury  in  battle  with  either  rebels  or 
Indians;  and,  further,  his  claim  must  have  been  prosecuted  to  a  successful 
issue  prior  to  July  4, 1874. 

JamesL,  Hicks 518 

KiMonri. 

2.  The  provisions  of  the  "  Joint  resolution  to  restore  the  status  of  the  Missouri 

militia  who  served  during  the  late  war ''  do  not  extend  to  the  Enrolled  Mis- 
souri Militia  nor  to  the  provisional  companies  of  Missouri  militia. 

Katherine  SchvJer,toidow  of  JohnH  SchtUer 462 

8.  A  member  of  a  provisional  company.  Enrolled  Missouri  Militia,  which  was 
organized  under  General  Order  107,  emanating  in  June,  1864,  from  the  adju- 
tant-general of  the  State  of  Missouri,  and  was  never  under  Federal  authority, 
but  solely  for  temporary  service  and  local  defense,  even  though  it  may  have 
formed  a  component  part  of  a  regiment,  is  not  within  the  terms  of  the  act 
of  February  15,  1895.  Such  companies  are  clearly  distinguished  by  the 
record  from  the  Provisional  Missouri  Militia  mentioned  in  said  act  and  in 
section  4722,  Revised  Statutes. 

JamesL.  Hicks 518 

4.  The  Missouri  Six  Months'  Militia,  the  Enrolled  Missouri  Militia,  class  1  of 
Missouri  Home  Guards,  and  the  provisional  companies,  Enrolled  Missouri 
MOitia,  were  never  in  the  Federal  service.  Members  of  the  provisional 
regiments.  Enrolled  Missouri  MOitia,  have  pensionable  status  under  section 
4722,  Revised  Statutes. 
Ibid. 
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MINORS. 

Generally. 

1.  Minors  of  a  colored  soldier  by  a  woman  to  wliom  hewaa  joined  only  by  a  slave 

marriage,  and  who  was  not  living  with  him  or  recognized  by  him  as  his  wife 
at  the  time  of  his  enlistment,  are  not  pensionable. 

Minors  of  James  Qraham  _ 320 

2.  The  child  of  a  colored  soldier  by  a  woman  who  was  not  living  with  him  as  his 

wife  at  the  date  of  his  enlistment,  said  soldier  having  died  in  the  service,  is 
not  pensionable  as  a  minor  child  of  said  soldier  nnder  the  provisions  of  sec- 
tion 4705,  Revised  Statutes,  citing  case  of  minors  of  William  Toller  (7  P.  D., 
545),  reafi&rming  mling  on  appeal  of  minors  of  Peter  WiUiams  (2  P.  D., 


Minors  of  David  Rankin .._ 402 

8.  In  a  claim  by  the  minor  children  of  a  deceased  Indian  soldier  the  fact  that 
their  ages  can  not  be  exactly  determined  is  not  a  sufficient  reason  why  their 
claim  should  be  rejected;  and  the  evidence  in  the  case  enabling  their  ages 
to  be  approximately  ascertained  so  that  a  date  may  be  fixed  by  which  an 
overpayment  of  pension  maybe  avoided,  pension  should  he  allowed;  and  as 
the  years  of  their  respective  births  are  tfius  satisfactorily  shown,  the  first 
day  of  the  year  may  be  taken. 

Minors  of  James  Height 468 

Ineaiie  and  Helpleei  Minor. 

4.  The  *'  insane  idiotic,  or  otherwise  permanently  helpless  minor  child"  provided 

for  under  the  first  proviso  to  section  3  of  the  act  of  June  27, 1890,  refers  to 
a  minor  under  16  years  of  age  at  the  death  of  the  soldier  father,  under  the 
provisions  of  the  amended  section  4702,  Revised  Statutes,  or  who  is  under 
16  years  of  age  at  date  of  filing  application  under  said  section  3  of  said  act 
of  June  27, 1890. 

CatherinBy  widow  of  Abraham  Dubois 466 

5.  A  declaration  under  section  3  of  the  act  of  June  27, 1890,  on  behalf  of  an  alleged 

helpless  child  (at  present  a  copensioner  with  other  minors),  for  continuance 
of  pension  to  an  insane,  idiotic,  of  otherwise  permanently  helptess  minor 
filed  prior  to  the  period  when  such  minor  shall  have  attained  the  age  of  16 
years  will  not  be  considered  nor  the  claim  adjudicated  until  such  alleged 
helpless  child  becomes  16  years  of  age.  And  in  the  event  such  continuance 
of  pension  shall  be  granted  by  reason  of  permanent  helplessness,  the  same 
will  commence  on  the  day  following  the  termination  of  the  minor*s  i>ension 
previously  granted. 

Minor  of  Oeorge  W,  Good  .." 407 

6.  During  the  life  of  the  widow  pensioner,  not  married,  no  minor  has  any  pension- 

able rights,  and  the  only  allowance  that  can  be  made  on  account  of  a  help- 
less minor  under  the  act  of  June  27, 1890,  in  such  a  case  is  the  continuance 
of  the  $2  Increase  to  the  widow,  and  she  alone  can  apply  for  and  obtain  it. 
Commencement  of  increase  of  a  widow's  pension  on  account  of  an  insane 
or  helpless  minor  must  be  from  the  date  of  filing  a  proper  application  by  the 
widow,  and  can  not  date  from  the  filing  of  a  power  of  attorney  from  the 
widow. 

Sarah  L,  Zimmerman 429 

7.  The  third  section  of  the  act  of  June  27, 1890.  makes  no  grant  of  a  pension  to 

an  InsaDe,  idiotic,  or  permanently  helpless  child  of  a  deceased  soldier  who  is 
over  the  age  of  16  years,  but  provides  cmly  for  the  continuance  of  a  pension 
heretofore  granted  or  hereafter  to  be  granted  to  such  a  minor  child  under 
the  age  of  16  years  or  to  a  widow  on  its  account. 

mnor»  ofWiOiam  F.  Pettit.... ,,g,ij^<,,^G0eg4^ 
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8.  The  continuance  of  pension  to  a  minor  who  has  been  pensioned  after  he  has 

become  16  years  old  is  based  on  the  fact  that  he  is  ''permanently  helpless.'* 
The  loss  of  one  leg  does  not  render  a  minor  "pemuuiently  helpleas"  in  con- 
templation of  the  statute. 

John  M,  Laughlin  (minor) 52 

9.  The  term  ''permanently  helpless/*  in  the  third  section  of  the  act  of  Jnne  27, 

1890,  is,  in  its  application  to  the  capacity  of  a  minor  to  earn  a  snppoi*t,  rela- 
tively of  the  same  meaning  as  the  words" insane"  and  "idiotic,"  nsed  in  the 
same  clause. 
Ibid. 
Limitatioii— Act  of  Jima  27,  1890. 

10.  Heldy  Where  pension  granted  to  widow  on  account  of  a  minor  child  of  her 

deceased  husband  has  been  terminated  because  such  child  had  attained  its 
sixteenth  year,  and  said  child  has  been  continuously  since  reaching  its 
sixteenth  year  insane,  idiotic,  or  otherwise  i>ermanently  helpless,  pension 
may  be  allowed  it  (subject  to'  the  right  of  other  minor  children  of  the 
deceased  father  to  participate  with  it  in  such  pension  during  their  minor- 
ity), after  the  termination  of  the  widow's  right  to  pension,  from  the  date 
of  filing  application  therefor  subsequent  to  June  27, 1890,  upon  proof  of  its 
continued  insanity,  idiocy,  or  permanent  helplessness,  the  rate  of  such  pen- 
sion being  determined  by  the  law  under  which  original  title  is  taken. 

Minor  of  Joseph  Disbroto 142 

11.  There  is  no  provision  of  law  by  which  a  helpless  or  idiotic  child  who  was  over 

16  years  of  age  at  the  death  of  the  soldier  father  can  be  pensioned. 

Cdiheriney  vridaic  of  Abraham  Dubois 466 

Llmitatioa— Act  of  Marok  3,  1879,  and  Piior  Laws. 

12.  Where  soldier  dies  leaving  a  widow  and  minor  children  under  the  age  of  16 

years  surviving  him,  such  children  may,  under  section  4702,  Revised  Stat- 
utes,* after  attaining  the  age  of  16  years  and  where  the  death  of  their  mother 
occurs  thereafter  without  payment  to  her  of  any  part  of  the  pension,  apply 
in  their  own  right  and  receive  the  same  pension  as  the  father  would  have 
been  entitled  to  had  he  been  totally  disabled,  to  commence  from  the  date  of 
his  death  and  to  continue  until  they  respectively  arrive  at  the  age  of  16 
years. 

Minora  of  Eli  Phippa Ill 

Btepehildren. 

13.  Section  4703,  Revised  Statutes,  applies  to  cases  arising  under  the  act  of  June 

27, 1890,  and  a  widow  pensioner  under  said  act  may  be  paid  $2  per  month 
additional  pension  on  account  of  a  child  of  her  deceased  husband  by  a 
former  wife  during  such  period  only  as  she  may  be  charged  with  its  main- 
tenance. 

Josie  Ann  Myers  (minor) 32 

Surviving  Minor. 

14.  Payment  of  pension  to  a  widow  under  the  act  of  June  27, 1890,  is  not  payment 

of  any  part  of  the  pension  provided  for  widows  by  the  "general  law**  (sec. 
4702,  R.  S.),  and  does  not  debar  the  minor  child  or  children  from  applying 
for  and  receiving  the  "general  law"  pension  from  the  date  of  the  soldier's 
death  to  the  date  at  which  the  vddow's  pension  under  the  act  of  June  27, 
1890,  conmienced. 

Minor  of  Marion  Rhoton 418 

When  Widow  not  Entitled,  Minors'  Bights. 

15.  The  minor  children  of  a  deceased  soldier  have  no  title  to  i)ension  in  their  ovm 

right  under  the  act  of  June  27, 1890,  while  the  widow  of  such  soldier  is 
living  and  not  remarried,  unless  such  widow  has  forfeited  her  right  to  pen- 
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don  under  the  act  of  Angnst  7, 1882,  or  section  4706,  Revised  Statutes,  not- 
withstanding snch  widow  married  snch  soldier  subsequent  to  the  passage 
of  said  act. 

Minor  of  Lafayette  O,  Howard — ...  280 

See  also  Special  Aul 

MISTAKB. 

1.  Where  in  the  adjudication  of  an  invalid  claim  the  Bureau  makes  a  mistake  in 
the  nature  of  a  clerical  error,  which  does  not  require  proof  to  establish  that 
fact,  and  it  is  brought  to  the  attention  of  the  Bureau,  the  Commissioner 
should. correct  the  error  as  well  after  as  before  scddier*s  death,  and  his  widow 
will  be  paid  all  accrued  pension  due  him. 

James  8,  Lewis 128 

MUSTBR. 

Oenorally. 
1.  Under  section  4698,  Revised  Statutes,  muster  into  service  is  not  essential,  but 
enlistment  and  employment  in  one  or  other  of  the  branches  of  service  named 
in  said  section  are  sufficient,  and  the  records  herein  showing  that  this 
claimant  was  enlisted,  received  from  the  Qovemment  an  outfit  of  clothing, 
etc.,  was  returned  for  discharge,  and  was  honorably  discharged  on  a  sur- 
geon's certificate  of  disability,  it  is  held  he  is  within  said  section. 

Eliza  Taylor 434 

See  also  SsrviM. 

NAVAL  HOSPITALS. 

Kavfll  Home  in  Fhiladelpliia  ii  a  Naval  Hoipital. 
1.  The  Naval  Home  in  Philadelphia  is  a  naval  hospital  within  the  meaning  of 
section  4818,  Revised  Statutes,  and  pensions  due  to  inmates  thereof  must, 
under  the  provisions  of  said  section,  be  paid  to  the  Secretary  of  the  Navy. 
Richard  Efoing 44 

NOTICB. 

Eztensiaii  of  Time  Given  in. 
1.  June  13, 1895,  notice  was  g^ven  claimant  to  show  cause  why  his  name  should 
not  be  dropped  from  the  roll.  July  28, 1895,  he  requested  more  time,  stat- 
ing that  he  had  been  unavoidably  delayed  in  procuring  his  evidence.  His 
name  was  dropped  from  the  roll  August  1, 1895,  and  on  August  16, 1895,  he 
furnished  the  evidence  promised:  Held,  That  the  case  should  be  reopened 
and  said  evidence  considered. 

Francis  S,  Flint 68 

See  also 

NURSES. 

1.  The  act  of  August  5, 1892,  bestows  a  pensionable  status,  as  far  as  service  is 
concerned,  upon  those  *' women  who  rendered  actual  service  as  nurses,  in 
attendance  upon  the  sick  or  wounded,  in  any  regimental,  post,  camp,  or 
general  hospital  of  the  armies  of  the  United  States,  for  a  period  of  six 
months,"*  provided  such  women  were  employed  by  the  Surgeon-Gtoneral  of 
the  United  States  ;  and  failing  to  show  employment  by  said  Surgeon-€(en- 
eral  they  must  show  employment  by  *'  authority  which  is  recognized  by  the 
War  Department/' 

MardaMUes 500 
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PATMEKT  OF  PBN8ION. 
To  Whom  Kade. 
1.  Payment  of  pension  to  the  guardian  of  a  person  nnder  legal  disability  is  not 
obligatory,  and  if  the  Commissioner  of  Pensions  shall  be  satisfied  that  the 
pensioner's  interests  wonld  be  better  subserved  by  pa3naient  to  the  pensioner 
himself  he  may  so  direct. 

Edward  W,  Moore 400 

3.  Payment  nnder  authority  of  the  act  of  Congress  approved  August  8, 1882 
(now  amended  section  4766,  Revised  Statutes) ,  to  a  wife  or  to  the  guardian 
of  minor  children  of  an  invalid  pensioner  who  is  in  penal  confinement  for 
violation  of  the  laws  is  not  such  a  payment  as  requires  the  possession  or  pro- 
duction of  a  certificate  by  the  beneficiary,  and  payment  may  be  made  to 
such  widow  or  guardian  upon  his  or  her  properly  executed  voucher  showing 
that  the  invalid  pensioner  is  alive  and  in  penal  confinement  and  that  she  or 
minor  child  is  dependent  upon  him. 

Edtoard  Wilson 87 

On  Order  of  Ck>]ii]iiiMioiier  in  Uea  of  Kew  Certifleata. 
3.  An  order  made  by  the  Commissioner  of  Pensions,  being  within  his  general 
jurisdiction,  and  certified  to  the  pension  agent  instead  of  a  new  certificate, 
is  obligatory  on  the  pension  agent. 

JEdiDard  WiUon 87 

PENDINa  CLAIM. 
See  Aeomed  PenBion,  I,  2,  8,  4s,  5,  aad  a 

PRACTICB. 
Affidaviti  under  Order  888. 

1.  The  statement  of  the  afiiant  in  an  affidavit  that  his  testimony  therein  was 

written  or  prepared  for  typewriting  (as  the  case  may  be)  in  his  presence 
and  from  his  oral  declarations  then  made,  and  giving  the  time  when,  place 
where,  and  name  of  person  to  whom  such  declaration  was  made,  and  that 
he  did  not  use  and  was  not  aided  or  prompted  by  any  written  or  printed 
statements  or  recitals  prepared  or  dictated  by  any  other  person  and  not 
attached  as  an  exhibit  to  his  testimony,  must,  under  order  289,  be  written 
and  may  not  be  printed. 

Jacob  Van  Marter 26 

Attomeye — ^Informat  on  to. 

2.  It  is  within  the  discretion  of  the  Commissioner  of  Pensions  to-decline  to  indi- 

cate to  an  attorney  wherein  certain  evidence  filed  fails  to  establish  the  fact 
intended.    The  attorney  has  the  right  of  appeal  when  the  record  is  complete. 

WiUiam  E,  Seavy _ 61 

Kedieal  Uviilon. 

3.  When  new  medical  evidence  is  submitted  with  a  view  to  reopening  a  rejected 

claim,  it  is  the  practice  of  the  Bureau  of  Pensions  to  submit  the  same  to  the 
medical  referees  before  refusing  to  reopen,  which  said  practice  is  approved; 
and  where  in  such  a  case  a  former  rejection  has  been  adhered  to  on  medicfd 
grounds  without  submitting  such  medical  evidence  to  the  medical  referee, 
it  is  error. 

Tolliver  Thompson 390 

Xaopaiiiig  Claim. 

4.  The  deceased  soldier's  invalid  claim  having  been  reopened  for  consideration 

on  its  merits,  the  widow's  claim,  rejected  on  the  ground  that  soldier's  death 

was  not  shown  to  be  due  to  the  service,  should  also  be  reopened  for  further 

adjudication  on  the  evidence  that  may  hereafter  be  adduced  in  both  claims. 

Andrew  A.  Watts  (deceased)  and  Mary  M.  {tcidow) 369 
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War  Bepartmoit  fieeordi. 

5.  The  record  in  evidence  from  the  War  Department  shows  claimant  accepted 

into  the  service  by  proper  authority  on  December  20,  1864.  He  was  dis- 
chai^ged  April  13,  1865,  and  the  Treasury  record  shows  him  i>aid  as  private 
np  to  that  date.  The  War  Department  now  states  that  it  has  determined 
that  soldier  was  in  the  service  from  December  20,  1864,  to  Febmary  2, 1865, 
but  it  produces  no  record  or  evidence  corroborative  of  that  conclusion: 
Held,  A  claim  can  not  be  adjudicated  upon  alleged  facts  not  in  evidence, 
and  the  War  Department  should  be  requested  to  file  a  record  of  service  de 
novo,  inasmuch  as  its  later  conclusions  are  totally  at  variance  with  the  rec- 
ord found  in  the  case  and  filed  by  said  Department. 

David  H.Dyer 491 

Defective  Deehuratioiie. 

6.  The  action  of  the  Commissioner  in  returning  a  declaration  which  omits  a 

material  averment  is  not  error. 

Robina  Weatherwcuc 464 

Appeals. 

7.  Where,  on  appeal,  the  action  of  the  Commissioner  of  Pensions  is  reversed  nnd 

the  claim  remanded  for  special  examination,  the  mission  of  the  appeal  is 
fulfilled;  and  when  such  examination  has  been  completed  the  claim  should 
be  adjudicated  in  the  Pension  Bureau,  and  will  not  again  be  considered  by 
the  Department  until  an  appeal  shall  have  been  taken  from  such  final  adju- 
dication by  the  Commissioner. 

Marion  Brock 460 

Acyadioating  Oi&oen. 

8.  In  adjudicating  a  widow's  claim  under  the  general  law  the  l^gal  reviewer 

should  state  from  what  disabling  causes,  if  any,  soldier  suffered  which  are 
accepted  as  due  to  his  military  service;  and  the  question  as  to  whether  the 
death  cause  had  any  pathological  connection  therewith  should  be  submitted 
to  the  medical  referee.  The  statement  by  the  legal  reviewer  that  *Hhe 
cause  of  soldier's  death  can  not  be  traced  to  his  military  service  *'  can  not 
be  accepted  as  a  proper  adjudication  of  the  claim. 

Lydia  A.  Green 444 

Ko  BataUe  Disability,  Coven  What 

0.  The  words  '*  no  ratable  degree  of  disability  shown,"  occurring  in  a  rejection 

of  a  claim,  cover  all  disabling  causes  that  are  the  result  of  an  alleged  dis- 
ability. 

JohnC.  Mohrstadt 413 

See  also  Face  Brief. 

RATZNa. 

Generally — ^Powen  of  Commiaaioner. 

1.  The  Commissioner  of  Pensions  is  not  bound  by  the  opinion  of  the  medical  ref- 

eree or  the  boards  of  examining  surgeons.  The  final  rating  of  a  claim  is  not 
the  act  of  the  medical  referee,  it  is  the  act  of  the  Commissioner  of  Pen- 
sions, who  bases  his  findings  upon  all  the  evidence  in  the  case,  using,  as  a 
means  to  that  end,  all  of  the  various  agencies  placed  at  his  disposal  bylaw, 
potent  among  which  are  the  facts  and  opinions  of  the  boards  of  examining 
surgeons  and  the  judgment  of  the  medical  referee  after  that  official  hasi 
reviewed  the  medical  evidence  as  required  by  law. 

Samuel  Hook 367 
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Widow*!  PeniioiL 
2.  The  rate  of  widow's  pension  provided  for  in  section  4730  and  4731,  Revised 
Statutes,  is,  by  the  provisions  of  section  4712,  Revised  Statutes,  fixed  by  the 
provisions  of  section  4702  and  section  4695  at  the  rate  that  her  husband 
would  have  been  entitled  to  receive  for  "total  disability,"  and  the  term 
''  total  disability"  named  in  the  various  sections  refers  to  the  '*  total  dis- 
ability "  for  which  section  4695  fixes  the  maxim  um  rates. 

Sarah  J,  Paynter 16 

See  also  BastoratiaiL 

RBDUCnON. 
When  Pxoper,  OMMrally. 
1.  Pension  having  been  reduced  from  $12  to  $8  per  month,  without  a  medical 
examination  being  held  for  more  than  three  years,  it  is  held  that  the  action 
was  error,  and  claim  should  be  reopened  and  pensioner  be  allowed  the  bene- 
fit of  another  medical  examination. 

WiUiamL.  Hvlse 349 

See  also  Bet  a^jndioatn. 

RXSIMBURSEMENT. 

Payment  thnnigh  Error  of  Judgment  in  Pennon  Office. 

1.  Pension  was  allowed  in  this  case  under  the  general  law,  upon  an  erroneous 

judgment  as  to  the  sufficiency  of  evidence  of  the  contributions  of  soldier, 
and  when  additional  evidence  was  filed  showing  that  no  contributions  had 
been  made,  the  pensioner's  name  was  dropped  from  the  rolls.  There  was 
no  fraud  on  the  part  of  the  pensioner  in  procuring  the  pension,  nor  mistake 
of  fact  in  its  allowance,  but  there  was  failure  to  ascertain  a  fact;  and  when 
pension  was  allowed  to  her  under  act  of  June  27, 1890,  it  was  error  to  with- 
hold such  pension  to  reimburse  the  GK>vemment  for  the  amount  paid  by 
reason  of  the  former  erroneous  judgment.  That  action  should  be  rescinded. 
MaryChryst 242 

2.  Where  pension  has  been  allowed  in  ignorance  of  some  fact  which,  when 

brought  to  light,  results  in  the  x>ensioner's  name  being  dropped  from  the 
roll,  and  it  appears  that  the  failure  to  ascertain  such  fact  before  allowance 
was  not  due  to  any  fraudulent  concealment  on  the  part  of  the  claimant,  but 
to  a  want  of  proper  diligence  on  the  part  of  the  officials  of  the  Pension 
Bureau,  and  the  fact  referred  to  when  ascertained  does  not  necessarily  or 
certainly  establish  error  in  the  allowance,  the  erroneousness  of  such  action 
being  only  a  matter  of  opinion  or  judgment:  Held,  That  there  was  not 
such  a  "  mistake  of  fact"  as  will  warrant  the  Bureau  in  withholding  pay- 
ment of  pension  due  under  another  claim  in  order  to  recover  the  amount 
paid  on  the  former  allowance. 

AUxander  C.  F,  Knoqp 485 

3.  The  original  testimony  in  this  case,  upon  which  pension  was  allowed,  being 

discrepant  rather  than  false  in  any  material  particular,  the  payments  made 
under  such  allowance  can  not  be  recovered  from  pension  subsequently 
allowed  under  the  act  of  June  27, 1890,  such  allowance  being  an  error  of 
judgment  based  on  insufficient  evidence  and  failure  to  require  more  evi- 
dence, for  which  the  pensioner  should  not  be  held  responsible.  Overruling 
to  this  extent  former  decision  of  August  26, 1891,  and  citing  Mary  Chryst, 
8  P.  D.,  242. 

Mo8e8  Klein 470 
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Through  Xiftake. 

4.  Where  pension  was  orig^inally  and  erroneously  allowed  claimant  at  the  rate  of 

a  second  lieutenant,  and  subsequently  a  reissue  was  made  to  correct  rate 
and  error  as  to  rank,  the  fact  being  that  he  was,  at  the  time  of  the  disabil- 
ity was  incurred,  a  sergeant,  it  is  proper  to  withhold  the  accruing  pension 
to  offset  overpayment  on  account  of  said  error,  the  same  being  the  result  of 
a  mistake  of  fact,  and  not  an  error  of  judgment  on  the  evidence. 

James  M.  Marshall 995 

Glerioal  Srror. 

5.  When,  by  reason  of  a  clerical  error,  the  rate  of  pension  was  made  greater  than 

pensioner  had  been  adjudged  entitled  to,  the  reduction  of  the  rate  to  the  cor- 
rect amount  was  proper,  and  the  right  of  the  Gk>vemment  in  such  cases  to 
withhold  all  pension  until  reimbursed  for  overpayments  is  well  settled. 

Artemus  J.  SteeTibeTge 145 

Fraud  of  PensioiLMr. 

6.  The  claimant,  prior  to  the  allowance  of  pension  for  ventral  hemiai  stated  that 

he  had  a  lump  or  tumor  on  his  abdomen  prior  to  enlistment,  and  the  Bureau, 
after  special  examination,  decided  that  said  lump  or  tumor  was  not  a  hernia, 
but  subsequently,  after  further  investigation,  reversed  its  former  decision 
and  terminated  such  pension:  HeZd,  That  the  facts  do  not  justify  imputing 
fraud  to  the  claimant,  and  the  withholding  of  current  pension  due  him  for 
another  disability  in  order  to  recover  the  amount  paid  for  hernia  was 
erroneous. 

Norman  Davis 288 

RSJBCTBD  RBCRUIT. 

See  Service. 
REMARRIAaE. 

TTnder  Aet  of  Jnne  27, 1890— Widows. 

1.  The  widow  of  a  soldier  who  again  married  before  the  passage  of  the  act  of 

June  27, 1890,  has  no  title  to  pension  under  said  act. 

Ann  Smith 187 

irnder  Aet  of  July  27, 1892. 

2.  The  remarriage  of  the  widow  of  an  officer  or  enlisted  man  who  served  in  the 

Indian  war  excludes  her  from  the  benefits  provided  by  the  act  of  July  27, 
1892,  notwithstanding  the  dissolution  of  such  marriage  by  a  decree  of 
divorce  entered  into  prior  to  the  passage  of  said  act. 

Margaret  A,  L,  Hinton  (widow) 55 

RB8  ADJUDICATA. 

Oenerally. 

1.  Neither  the  doctrine^f  res  adjudicata  nor  stare  decisis  is  strictly  applicable  to 

pension  cases,  and  when  adopted  by  the  Department  simply  becomes  a  rule 
which  each  administration  prescribes  for  itself  as  a  matter  of  policy  or  con- 
venience, and  may  be  waived,  suspeuded,  or  Ignored,  as  justice,  policy,  or 
convenience  requires. 

Mary  E.  Eastridge 5 

Ko  Seoonildoration  on  Same  Facte. 

2.  The  Department  declines  to  disturb  a  departmental  decision  made  by  a  former 

administration  when  the  decision  was  based  upon  all  the  facts  appearing  in 
the  case  which  were  necessary  to  be  considered  in  determining  the  questaon 
at  issue. 

Cfeorge  W,  Amos 271 


Digitized  by 


Google 


INDEX   TO   DECISIONS.  577 

Af  to  XMialulity  and  Bating. 
3.  It  is  a  well-established  rule  of  the  Department  not  to  increase  or  reduce  rates 
of  pension  long  since  allowed  and  accepted  where  the  propriety  of  the  action 
api)ealed  from  is  a  matter  of  opinion  merely  and  a  manifest  indisputable 
error  in  the  rating  can  not  be  shown. 

James  M.  Marshall 395 

RESTORATION, 

Under  SeotioiL  ^719,  Beyised  Statntaf . 

1.  Under  section  4719,  Revised  Statutes,  evidence  of  a  medical  character  as  to 

continuance  of  disability  is  an  absolute  necessity  in  establishing  a  claim 
for  restoration  if  claimant  was  originally  not  exempt  from  biennial  examina- 
tion. 

Mark  G,  Campbell 203 

2.  The  alleged  loss  of  pension  certificate  and  discharge  papers  in  1882  is  not  a 

satisfactory  explanation  of  failure  to  claim  pension  from  1870  to  1889. 
Ibid. 

Bating. 

3.  Upon  the  restoration  to  the  pension  roll  of  a  name  unlawfully  dropped  there- 

from, a  reduction  of  the  rate  of  pension  for  the  i)eriod  during  which  the 
same  was  so  unlawfully  withheld  is  error,  unless  it  be  clearly  shown  that 
the  disability  during  the  period  in  question  did  not  entitle  pensioner  to  the 
rate  formerly  allowed. 

William  B.  Walton 19 

A^ndieation  of  Claim. 

4.  The  adjudication  of  a  claim  for  restoration  to  a  rate  from  which  claimant  had 

been  reduced  as  a  claim  for  increase  is  error. 

Thomas  Mallon __ 208 

Under  Aot  of  June  27,  1890— DedarationB. 

5.  Pension  was  granted  under  the  act  of  June  27,  1890,  and  subsequently  pen- 

sioner's name  was  dropped  from  the  rolls.  In  a  claim  for  restoration  he 
failed  to  state  that  he  had  served  ninety  days  and  received  an  honorable 
discharge:  Held,  as  sufficient  data  were  furnished  in  the  declaration  to 
establish  claimant's  identity,  that  he  claimed  restoration  on  account  of  the 
same  causes  of  disability  and  that  the  omission  had  been  supplied  in  his 
original  declaration,  which  was  a  part  of  the  record  history  of  the  case,  the 
declaration  should  be  accepted  as  sufficient. 

Theodore  Chircaden 204 

RETiRBD  orncziRa. 

Under  Aoti  of  Angntt  29, 1890,  and  March  8,  1891. 
1.  Officers  or  soldiers  on  the  active  or  retired  list  are  not  entitled  to  iwnsion. 

JohnPvlford 380 

BUR  VICE. 
Evidenee  of. 
1.  The  rejection  of  this  claim  for  service  pension  under  the  act  of  March  9,  1878, 
is  affirmed,  there  being  no  record  or  other  sufficient  evidence  that  claimant 
rendered  the  required  service  of  ** fourteen  days  in  the  war  with  Great 
Britain  in  1812  '^  as  a  substitute. 

William  Young.. 35 

P.  D.— VOL.  8—37 
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2.  The  report  of  the  War  Department  showing  that  the  Hawkina-Taylor  com- 

mission credited  claimant  with  bnt  two  months*  (sixty-one  days)  servioe 
during  the  war  of  the  rebellion  is  conclusive  of  the  question  of  serrice  in 
this  case.  Such  service  having  been  less  than  ninety  days,  his  claim  under 
the  second  section  of  the  act  of  June  27,  1890,  was  properly  rejected  on  that 
ground. 

Phillip  John _ 64 

3.  The  report  of  the  Hawkins-Taylor  commission  is  final  as  to  length  of  a  sol- 

dier's service  in  cases  arising  under  the  act  of  March  25, 1862. 

James  L.  Hicks. 518 

4.  Claimant  entered  the  service  in  the  place  of  his  brother  and  assumed  his 

brother's  name,  serving  more  than  thirty  days.  The  record  of  the  War 
Department  shows  that  he  was  accepted  into  the  service  in  the  manner 
specified,  and  that  his  service  is  regarded  by  that  Department  as  separate 
and  distinct  from  that  of  the  principal  (his  brother),  and  as  having  been 
entered  upon  under  an  implied  contract  equivalent  to  an  enlistment  and 
muster  into  the  service  of  the  United  States:  Held,  That  his  service  meets 
the  requirements  of  the  statute  and  he  is  entitled  to  pension  thereunder. 
James  M,  Qriffln 57 

Length  of  Service. 

5.  When  it  is  shown  that  a  soldier,  on  account  of  whose  service  i>ension  under 

the  act  of  January  29, 1887,  is  claimed,  did  not  serve  for  a  period  of  sixty 
days  in  Mexico,  en  route  thereto,  nor  on  the  coast  or  frontier  thereof,  the 
fact  that  a  bounty-land  warrant  had  been  issued  to  him  for  such  service 
does  not  establish  a  pensionable  service  under  said  act. 

Julia  B.  Hollywood  (ividow) 106 

6.  Soldier  was  granted  bounty  land  in  1851  on  the  ground  that  he  had  '*  actually 

served  one  month,**  and  was  allowed  i>ension  under  the  act  of  July  27, 1892, 
on  the  ground  that  he  served  thirty  days  in  the  Creek  Indian  war.  The 
records  show  that  he  was  enlisted  and  mustered  in  at  Columbus,  Ghi.,  June 
9,  1836,  and  mustered  out  with  the  company  at  the  same  place,  July  7,  1836, 
and  was  allowed  twelve  days'  travel  pay — six  from  his  home  to  the  place  of 
rendezvous  and  six  from  place  of  rendezvous  to  his  home.  His  widow's 
claim  was  rejected  on  the  ground  of  insufficient  service:  Held  (1),  That 
under  section  4701,  Revised  Statutes,  the  soldier's  service  for  pensionable 
purposes  did  not  necessarily  end  at  date  of  muster  out,  but  continued  until 
the  disbandment  of  the  organization;  (2)  that  the  soldier's  right  to  pension 
having  been  conceded  and  no  question  in  regard  thereto  having  been  raised 
during  his  lifetime,  the  burden  of  proof  is  on  the  Oovemment  when  it  sets 
up  the  plea  of  insufficient  service  against  the  widow's  claim;  (3)  that  it  has 
not  been  proved  that  soldier  did  not  serve  thirty  days. 

Margaret  M.  Swann 149 

7.  In  computing  the  length  of  service  to  entitle  soldier  to  pension,  this  Depart- 

ment accepts  the  records  of  the  War  Department  as  conclusive. 

Cassie  Thompson 67 

8.  The  provisions  of  section  2438,  Revised  Statutes,  are  not  applicable  to  the  pen- 

sion law  of  June  27, 1890,  in  ascertaining  the  length  of  service  named  in 
sections  2  and  3  of  the  act  where  the  records  of  the  War  Department  show 
the  term  of  service. 
Ibid, 
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9.  The  length  of  service  to  entitle  soldier  to  pension  under  act  of  Jnne  37, 1890,  is 
ninety  days  or  more. 
Ibid. 

War  with  Mezioo. 

10.  Travel  from  place  of  enlistment  to  and  garrison  duty  performed  at  Fort  Gib- 

son, Ind.  T.,  during  the  war  with  Mexico  were  not  such  service  in  said  war 
as  was  contemplated  by  the  act  of  January  39,  1887,  to  give  title  to  pension 
under  said  act. 

Julia  B,  Hollywood 106 

11.  Claimant's  regiment  was  called  into  the  service  during  the  war  with  Mexico 

for  the  purpose  of  protecting  the  United  States  trains  on  the  Sante  Fe  route 
and  to  punish  the  Indians  who  had  attacked  those  trains,  and  claimant  s 
service  in  said  command  was  all  rendered  at  Fort  Leavenworth,  Kans., 
Independence,  Mo.,  on  the  Sante  Fe  road  near  Fort  Burt,  Fort  Mann,  on  the 
Arkansas  River,  Walnut  Creek,  and  Council  Grove,  and  not  in  Mexico,  on 
the  coasts  or  frontier  thereof,  nor  en  route  thereto,  and  he  is  not,  therefore, 
pensionable  as  a  survivor  of  the  Mexican  war  under  the  act  of  January  29, 
1887. 

Anton  Brunz 844 

Additional  Paymaften. 

12.  The  widow  of  an  additional  paymaster  is  pensionable  under  section  3,  act  of 

June  27,  1890. 

Marcia  M,  Rhodes 99 

Civilian  Employeei  and  Honenliited  Men. 
.  3.  A  pilot  serving  on  a  vessel  of  the  Navy  is  not  an  officer  nor  enlisted  man,  and 
neither  is  he  nor  his  widow  entitled  to  pension  under  the  act  of  June  27, 1890. 
Susannah,  ividotv  of  Francis  Mackey 585 

14.  The  third  paragraph  of  section  4693,  Revised  Statutes,  specially  provides  pen- 

sion for  nonenlisted  men  wounded  or  injured  in  a  battle  or  other  temporary 
service,  upon  the  condition  that  the  claim  for  pension  be  filed  and  success- 
fully prosecuted  prior  to  July  4,  1874. 
Ibid, 

15.  A  claimant  who  is  pensioned  for  disability  incurred  in  the  service  and  line  of 

duty  is  not  entitled  to  additional  pension  on  account  of  a  wound  received 
after  his  discharge  from  the  service  while  arresting  a  deserter,  though  act- 
ing under  written  orders  from  an  acting  provost-marshal,  for  the  reason 
that  he  was  not  at  the  time  of  receiving  s&id  wound  an  officer  or  enlisted 
man  in  the  Army,  Navy,  or  Marine  Corps,  nor  a  provost-marshal,  deputy 
provost-marshal,  or  enrolling  officer. 

Samuel  McCann 286 

16.  Enrolling  officers  who  served  during  the  war  of  the  rebellion  are  regarded  as 

having  been  employed  in  the  civil  branch  of  the  service,  and  are  not 
included  within  the  terms  of  section  3  of  the  act  of  June  27, 1890. 

James  M.  Barnes.. ._ 94 

Contraot  and  Ciyil  Snigeoiii. 

17.  A  contract  surgeon  is  not  pensionable  under  the  act  of  June  27, 1890.    Case  of 

Richard  Mace,  5  P.  D.,  16,  is  overruled  in  so  far  as  it  indicates  a  contrary 
opinion. 

Annie  E,  Few 95 
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Brafted  Men  uid  Bubstitates. 

18.  When  a  drafted  man  or  substitute  was  examined  and  accepted  by  a  board  of 

enrollment  in  the  draft  district,  under  the  draft  act  of  1863,  he  was  in  the 
United  States  service  until  discharged  as  any  other  soldier  might  be. 
Appellant's  husband,  the  soldier,  was  a  substitute  accepted  by  the  board  of 
enrollment  of  the  Sixth  district  of  Indiana  and  mustered  into  the  service  of 
the  United  States  by  the  provost-marshal  of  said  district  September  26, 1864, 
was  sent  to  the  general  draft  rendezvous  at  Indianapolis,  Ind.,  again  exam- 
ined by  a  board  of  inspectors,  rejected,  and  discharged  from  the  service 
January  20,  1865,  upon  a  surgeon's  certificate  to  the  effect  that  disability 
existed  at  enlistment.  It  is  held  upon  the  opinion  of  the  Judge- Advocate- 
General  of  the  Army  that  said  soldier  was  in  the  service  of  the  United 
States  from  the  date  of  his  acceptance  by  the  board  of  enrollment  to  date 
of  his  discharge  for  disability. 

Elizabeth  H.  Poland 266 

Rejected  Beomit 

19.  The  War  Department  reports  that  soldier,  a  private  recruit  of  Company  L, 

Second  New  York  Heavy  Artillery,  was  enrolled  December  14,  1863,  in 
Warren  County,  N.  Y. ,  for  three  years,  and  was  rei)orted  on  roll  for  January 
and  Fe"  ruary,  1864,  present  sick,  and  that  he  was  rejected  by  a  board  of 
examination,  and  discharged  by  order  Major-Qeneral  Auger,  commanding 
the  Department  of  Washington,  March  25, 1864,  on  a  surgeon's  certificate 
of  disability  on  account  of  incipient  phthisis. 

Held:  That  a  prima  facie  case  of  enlistment  and  service  has  been  established, 
and  that  his  claim  should  be  opened  and  further  evidence  taken  to  determine 
the  true  status  of  soldier  and  his  company. 

Minors  of  WilliamLl,  Pickens 256 

War  YesaelB. 

20.  A  pilot  who  served  upon  a  war  vessel  of  the  United  States  during  the  late  civil 

war  is  not  required  to  show  enlistment  or  muster  into  the  United  States 
military  or  naval  service  to  entitle  him  to  pension  for  disability  due  to 
wounds  or  injury  received  in  the  line  of  duty  as  a  civilian  employee  as  such 
pilot. 

Charles  A,  Kilbum 233 

Under  Act  of  March  26,  1862. 

21.  Claimant's  husband  was  appointed  a  second  lieutenant  of  engineers  in  July, 

1861,  by  General  Fremont,  commanding  the  Department  of  the  West,  and 
was  continued  in  the  service  as  of  the  rank  of  first  lieutenant  by  General 
Halleck,  and  served  as  topographical  engineer  on  the  staff  of  Grenerals  Fre- 
mont and  Halleck,  and  was  paid  as  such  imtil  the  acceptance  of  his  resigna- 
tion in  August,  1862.  It  is  held  that  under  the  act  of  March  25, 1862,  he  was 
regularly  in  the  service  of  the  United  States  as  an  officer  of  the  Army,  as 
contemplated  by  sections  4692  and  4693,  Revised  Statutes. 

MaryC,  Abry 346 

See  also  War  YmmIi  ;  Muster. 

SPECIAL  ACT. 

Spedal  Act  to  Widow  does  not  Include  Minors  on  her  Death. 
1 .  The  fact  that  the  alleged  widow  of  the  soldier  was  pensioned  by  special  act  of 
Congress  and  the  certificate  included  pension  for  herself  and  her  minor  chil- 
dren does  not  confer  title  upon  said  children  to  a  continuance  of  such  pen- 
sion to  them  after  her  death,  the  special  act  having  reference  only  to  title 
in  said  alleged  widow. 

Minors  of  Ilartivell  Trickey S4 
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SUBBTITITTE. 
See  Service,  18. 

lOmduh*.  "^^  VESSELS. 

1.  The  transport  Jftnn^/ia^  was  under  charter  by  the  Quartermaster's  Department, 
and  the  crew  was  secured  and  paid  by  the  owners  of  the  vessel.  Claimant's 
service  thereon  was  not  as  an  enlisted  man  in  the  military  or  naval  service 
of  the  United  States,  and  he  did  not  render  service  on  a  gunboat  or  war 
vessel  of  the  United  States,  and  has  no  title  to  pension  under  existing  law. 

William  Evans 420 

See  also  Bervioe,  20. 

"WIDCWS. 

Title  on  Aooannt  of  Ante-BebelUon  Service. 
1.  The  law  makes  a  distinction  between  widows  of  sailors  and  widows  of  soldiers, 
the  latter  being  pensionable  if  the  soldier  died  of  disease  contracted  in  some 
war  prior  to  March  4,  1861,  while  the  former  are  pensionable  only  when  the 
sailor  died  in  the  service. 

Mary  Kelley  {widaw) , 882 

Under  Act  of  June  27,  1890. 
3.  Section  3  of  the  act  of  June  27.  1890,  pensions  a  condition.    The  right  of  a 
widow  to  a  pension  under  said  act  must  be  determined  by  her  condition  at 
the  time  she  seeks  to  establish  her  right;  it  is  in  no  way  dependent  upon  or 
connected  with  her  previous  condition. 

Frances  Kendall 197 

3.  Soldier's  life  was  insured  for  $3,500.  which  amount  the  widow  received  about 

two  months  after  filing  her  application  for  pension  under  the  act  of  June 
27, 1890,  and  speedily  squandered,  since  when  she  has  been  in  destitute  cir- 
cumstances: Held,  That  she  is  entitled  to  receive  pension  from  the  date  of 
her  application,  deducting  the  period  during  which  she  possessed  means  of 
support  independent  of  her  labor. 

Margaret  a Neill 388 

4.  A  widow  possessed  of  a  principal  sum  of  $8,200,  from  which  she  derives  an 

income  of  $33  monthly,  is  not  within  the  terms  of  the  third  section  of  the 
act  of  June  27, 1890. 

Abigail  Ziiern 428 

5.  A  widow  of  a  soldier  who  is  in  receipt  of  a  gross  income  of  $700  from  her 

husband's  estate,  which  is  assessed-  at  $3,535,  is  not  **  without  other  means 
of  support  than  her  daily  labor  '*  within  the  meaning  of  section  3  of  the  act 
of  June  27,  1890,  notwithstanding  the  fact  that  her  net  income  is  but  $200  'per 
annum.  The  fact  that  soldier  left  five  minor  children  under  16  years  of  age 
does  not  entitle  his  widow  to  a  pension  under  section  3  of  the  act  of  June  27, 
1890,  if  she  is  not  *'  without  other  means  of  support  than  her  daily  labor." 
Mary  E.  Shtart 855 

6.  A  widow  who  owns  388  acres  of  land,  the  assessed  valuation  of  which  is 

$2,475,  and  which  is  encumbered  by  a  mortgage  for  $200,  and  whose  other 

indebtedness  amounts  to  $50,  is  not  **  without  other  means  of  support  than 

her  daily  labor"  within  the  meaning  of  section  3  of  the  act  of  June  27, 1890. 

Ann  F.  Pinckley... 446 

7.  A  widow  in  possession  of  real  and  personal  unencumbered  property  assessed 

at  $8,620  is  not  "without  other  means  of  support  than  her  daily  labor" 
within  the  meaning  of  section  3  of  the  act  of  June  27,  1890. 

Angeline  M,  Bishop 857 
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